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Cases  Decided 


IN  THE 


OOUET  OF  APPEALS 


OP  THE 


State  of  new  Yoek, 


COMMENCING    MARCH    lO,    1891. 


Stacia  Cullen,  as  Administratrix,  etc.,  Eespondent,  v. 
Frederick  O.  Norton,  Appellant. 

A  master  is  not  liable  for  negligence  causing  injury  to  a  servant  where  the 
negligence  complained  of  is  the  act  of  a  co-servant,  in  his  character  as 
such;  the  fact  that  such  co-servant  is  of  a  higher  grade  than  the  one 
injured  is  immaterial. 

In  an  action  to  recover  damages  for  the  death  of  C,  plaintiff's  intestate, 
alleged  to  have  been  caused  by  defendant's  negligence,  it  appeared  that 
the  decedent  was  employed  by  d.efcndant  as  a  laborer  in  his  quarry  and 
was  engaged  in  drilling  rock  for  blasting  purposes,  under  the  direction  of 
D.,  defendant's  foreman.  After  a  blast,  it  was  found  that  the  charge  in 
one  of  the  holes  had  not  exploded;  D.  examined  it  and  fo\md  the  fuse 
unconsumed,  but  failed  to  remove  it;  he  set  other  workmen:  to  work 
drilling  within  two  feet,  and  directed  C.  to  drill  at  a  place  some  twenty 
or  thirty  feet  distant.  The  fuse  caught  fire;  the  charge  in  the  hole 
exploded,  causing  C.'s  death.  Held,  that,  assuming  D.  to  have  been 
negligent,  his  negligence  was  that  of  a  fellow  servant,  for  which  the 
master  was  not  liable;  that  C.  took  the  risk  of  the  dangers  necessarily 
incident  to  the  business  when  he  accepted  the  employment;  that  when  a 
blast  was  exploded  and  the  men  came  back,  the  manner  of  their  distri- 
bution for  work  was  not  a  duty  of  the  master,  but  one  of  the  details 
necessarily  resting  upon  the  intelligence  and  care  of  the  servants  to 
whom  that  duty  was  intrusted,  the  risk  attending  which  C.  had  assumed. 

Paiitzar  v.  Tilly  Foster  Iron  Mining  Co.  (99  N.  Y.  368);  Tendrtip  v,  Stephenr 
9on  Co  {Limits  (121  id.  681);  Kranzv.  L,  L  R.  Co.  (128  id.  1);  McGarem 
Y  C  V  Bailroad  Co.  (Id.  280);  Ilogan  v.  Smith  (125  id  774),  distinguished. 

(Argued  February  5,  1891;  decided  March  10,  1891.) 
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CuLLKN  V.  Norton.  [Mar., 


Statement  of  case. 


Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  24,  1890,  which  aflSrmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

This  action  was  brought  to  recover  damages  for  the  death  of 
plaintiff's  intestate,  alleged  to  have  been  caused  by  defendant's 
negJigence. 

Tlie  deceased  was  employed  by  defendant  as  a  laborer  in  his 
eement  quarry  and  was  engaged  in  drilling  rock  for  blasting 
purposes,  under  Patrick  Doran,  defendant's  foreman.  Prior 
to  the  accident,  eleven  holes,  had  been  drilled  in  a  perpendicular 
piece  of  rock,  were  charged,  fuse  attached  and  fired,  but  t^n 
of  them  exploded.  Doran  examined  the  unexploded  hole, 
found  tlie  fuse  unconsumed,  but  failed  to  remove  it.  The 
next  morning  he  directed  two  of  the  workmen  to  drill  holes 
in  tlie  rock,  within  two  feet  of  the  undischarged  hole  and  at 
file  same  time  ordered  the  deceased  to  drill  twenty  or  thirty 
feet  below.  The  exposed  fuse  shortly  after  in  some  way 
ignited  the  charge,  this  exploded,  casting  out  rock,  which  fell 
on  the  deceased,  killing  him. 

Further  facts  appear  in  the  opinion. 

J.  Neicton  Fiero  for  appellant  The  plaintiff  must  be 
deemed  to  have  assumed  the  risks  of  the  employment.  {Stew- 
art  V.  K  F.,  O.  cfe  W.  R,R,  Co,,  28  N.  Y.  S.  R  220;  Gib- 
s(m  V.  E.  Ji.  Co.,  63  N.  Y.  452  ;  ChrJce  v.  Holmes,  7  K  & 
II.  927 ;  Jlickey  v.  Taafe,  105  N.  Y.  36 ;  Powers  v.  ]V.  Y., 
Z.  K  cfe  IF.  li.  E  Co.,  98  id  274 ;  Shaw  v.  Sheldon,  103  id. 
667 ;  W'dliams  v.  D.,  Z.  d&  TF.  E.  E.  Co.,  39  Him,  432 ; 
Hudson  V.  O.  S.  Co.,  110  K  Y.  625  ;  Coffer  v.  Ilussey,  112 
id.  614.)  Doran  was  in  no  wdse  the  alter  ego  of  the  master, 
and  defendant  is  not  responsible  for  any  carelessness  or  negli- 
genc-e  of  which  Doran  may  be  thought  to  have  been  guilty. 
{Strimjhatn  v.  Stewart,  111  N.  Y.  198  ;  Filiert  v.  D.  cfe  IF. 
C.  Co.,  121  id.  207;  Neuhauer  v.  N.  ¥.,  Z.  E.  cfe  TF.  E.  E. 
Co.,  101  id.  607;  McCosTcer  v.  Z.  7.  E.  E.  Co.,  84  id.  77; 
Louglilin  v.  State,  105  id.  159 ;  Eiley  v.  O'Brien,  53  Hun, 
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147 ;  BarHnger  v.  D.  dk  H,  (7.  Co.,  19  id.  216 ;  Kenny  v. 
a  S.  S.  Co.,  20  J.  &  S.  434;  Hart  v.  .Y.  Y.  F.  D.  D.  Co., 
16  id.  468  ;  Malone  v.  Hathaway,  64  N.  Y.  5  ;  Briek  v.  B., 
etc.,  R.  R.  Co.,  98  id.  211 ;  Shiner  v.  Russell,  6  K  Y.  S.  R. 
78;  ^Tel)ber  v.  P?>^,  109  N.  Y.  497;  Monnoffhan  v.  iT.  F. 
C:  i?.  ^.  Co.,  45  Hun,  113 ;  Chapman  v.  JE  ^.  O?.,  55  N. 
Y.  583 ;  ScoU  v.  Sioeeny,  34  Hun,  292 ;  Slatterly  v.  iT.  j:, 
Z.  ^.  cfe  TF.  R.  R.  Co.,  21  K  Y.  S.  R  552;  Beilfus^.  N.  Y., 
L.  E.  i&  W.  R.  R.  Co,,  29  Hun,  556 ;  Pantzar  v.  T.  F.  I.  M. 
Co.,  99  N.  Y.  372 ;  WadM  v.  Simpson,  112  Penn.  St.  567 ; 
R.  C.  Co.  V.  Roby,  115  id.  364.)  This  is  not  a  proper  case 
to  invoke  the  principle  that  the  master  is  bound  to  furnish  a 
safe  place  to  work,  for  the  reason  that  aside  from  the  neces- 
sarily dangerous  character  of  the  business,  the  place  was  a  safe 
one  so  far  as  the  master  was  concerned  ;  and  if  made  unsafe, 
it  was  the  fault  of  persohs  employed  to  direct  its  ordinary 
operations,  and  Doran  was  not  the  agent  of  the  master,  nor 
was  the  unsafe  condition  brought  home  to  the  knowledge  of 
the  master.  {Pantzar  v.  T.  F.  1.  M.  Co.,  99  N.  Y.  375 ; 
Probst  V.  Delamater,  100  id.  266 ;  Bailey  v.  R.,  etc.,  R.  R. 
Co.,  49  Hun,  379  ;  Stringham  v.  HilUm,  111  N.  Y.  188  ; 
Byrnes  v.  N.  Y.,  L.E&W.  R.  R.  Co.,  113  id.  251 ;  Ford  v. 
L.  S.  R.  R.  Co.,  117  K  Y.  638;  Jones  v.  N.  Y.  C.  <&  H.  R. 
R.  R.  Co.,  28  Hun,  364 ;  Wright  v.  iT.  Y  C.  R.  R.  Co.,  25  K 
Y.  266  ;  Warner  v.  F.  R.  Co.,  39  id.  468 ;  Fanlkner  v.  E.  R. 
Co.,  49  Barb.  324 ;  Malone  v.  Hathaway,  64  N.  Y.  5 ;  Degrojf 
V.  N.  Y.  C.  R.  R.  Co.,  76  id.  125 ;  Wharton  on  Neg.  §§  211, 
212,  232;  Chapman  v.  E.  R.  Co.,  55  K  Y.  579;  Baulec  v. 
X.  Y.  iS;  //.  R.  R.  Co.,  59  id.  356 ;  Edwards  v.  N,  Y.  it  H. 
R.  R.  Co.,  98  id.  245  ;  Holis  v.  N.  Y.  C.  <&  H.  R.  R.  R.  Co., 
25  N.  Y.  S.  R.  528 ;  CahiU  v.  Hiltmi,  106  N.  Y.  512 ;  Arnold 
V.  D.  <&  U.  C.  Co.,  6  N.  Y.  S.  R.  388 ;  Devlin  v.  Smith,  89  N. 
Y.  470.)  The  case  should  not  have  gone  to  the  jury,  since  the 
plaintiff's  case  on  all  the  evidence  is  as  consistent  with  the 
absence  as  with  the  existence  of  negligence ;  and,  therefore, 
negligence  is  not  proven.  {Tracy  v.  P.  C.  Co.,  67  How.  Pr. 
156  ;  Bav  lee  v.  N.  Y.  <&  H.  R.  R.  Co.,  59  N.  Y.  356 ,  McCaf- 
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frey  v.  F.  S.  S.  R,  R.  Co.,  47  Hun,  404;  Hunter  v.  N.T.  a 
A  H.  R.  R.  R.  Co,,  116  N.  Y.  624 ;  Searles  v.  M.  Co.,  101  id. 
661 ;  Taylor  v.  City  of  Yonkers,  105  id.  209 ;  Dobbins  v. 
Brovm,  119  id.  188 ;  ITayes  v.  F.  S.  S.  R.  R.  Co.,  97  id.  259 ; 
Claflin  V.  Meyer,  75  id.  266 ;  Dwight  v.  G.  Ins.  Co.,  103 
id.  358.) 

David  M.  De  Witt  for  respondent  The  general  rule  that 
the  common  master  is  not  liable  for  an  injury  to  a  servant 
caused  by  the  negligence  of  a  co-servant,  is  not  invaded  by  the 
subrule  that  where  the  offending  servant  represents  ^ro  hxic 
vice  the  master,  his  negligence  is  imputable  to  the  master. 
{FicUer  v.  JeioeU,  90  N.  Y.  46 ;  Mann  v.  D.  <&  H.  C.  Co.,  91 
id.  495 ;  Noyes  v.  Smith,  28  Vt.  59;  Ryan  v.  Fowler,  24  N. 
Y.  410.)  In  the  present  case,  the  foreman  having  charge  of 
the  excavation  of  the  tunnel  was  clothed  with  the  authority 
of  the  master  in  the  direction  and  control  of  the  men  and  in 
the  operation  of  that  branch  of  the  common  employment ;  and, 
therefore,  he  represented  the  master  in  the  discharge  of  the 
correlative  duties  the  master  owed  to  the  men.  {Laning  v.  N, 
T.  C.  R.  R.  Co.,  49  N.  Y.  521 ;  Wood  on  Master  &  Servant, 
§  438 ;  GrizzU  v.  Frost,  3  F.  &  F.  622 ;  Ford  v.  F.  R.  R. 
Co.,  110  Mass.  240;  Somerville  v.  Gray,  1  Macph.  768; 
Ilardle  v.  Addie,  30  Jur.  247 ;  Morton  v.  E.  R.  R.  Co.,  2 
Macph.  589.)  When  the  foreman  commanded  his  two  sub- 
ordinates to  plant  their  drilling  machine  and  begin  to  drill  the 
rock  in  the  immediate  vicinity  of  a  full-charged  unexploded 
blast,  the  dangerous  condition  of  which  was  well  known  to 
him,  and  then  placed  within  the  circle  of  danger  a  third  sub- 
ordinate, the  respondent's  intestate,  he  was  acting  not  qua 
servant,  but  qua  master,  and  such  an  act,  under  the  circum- 
stances found  by  the  jury,  constituted  a  breach  of  the  duty  of 
the  master  not  to  subject  his  servants  to  extraordinary  risks 
and  to  furnish  a  place  to  work  in  as  safe  as  is  consistent  with 
the  customary  operations  of  the  work.  {Sheehuii  v.  N.  Y.  C 
c&  11.  R.  R.  R.  Co.,  .91  N.  Y.  332 ;  Pantzar  v.  T.  F.  I.  M.  Co., 
99  id.  368 ;  Wood  on  Master  &  Servant,  §§  349,  448 ;  R.  R. 
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Co.  V.  Ibrt,  17  Wall.  653;  Grizzle  v.  Frost,  3  F.  &  F.  622 ; 
ITickey  v.  Tqfee^  105  N.  Y.  26,  36;  Antho7iy  v.  Leeret,  Id. 
600;  Benzing  v.  Stemway,  101  id.  547.)  Conceding  that 
Doran  was  acting  qiia  master,  tlien  as  to  whether  or  not  his 
acts  constituted  negligence  was  a  question  of  fact  for  the  jury, 
and  was  submitted  to  them  as  such  by  the  court.  {Ahel  v.  D, 
(&  H.  a  Co,,  103  K  Y.  581.)  The  jury  had  a  right  to  find 
from  tlie  evidence  that  the  explosion  which  caused  the  death 
of  the  respondent's  intestate  was  the  direct  consequence  of  the 
negligent  act  of  the  foreman  in  setting  men  to  work  with  the 
drilling  machine  in  such  close  proximity  to  the  loaded  blast. 
{SeyhoU  V.  N.  Z.,  Z.  E.  cfe  W,  li.  R.  Co,,  95  N.  Y.  562,  568; 
Bing  v.  City  of  Cohoes,  Ti  id.  83,  88,  90 ;  Lilly  v.  N,  Y.  C. 
dt  H.  B.  B.  B.  Co.,  107  id.  566.)  Contributory  negligence  of 
the  servants  working  the  drill,  co-operating  with  the  negli- 
gence of  the  defendant,  will  not  relieve  the  latter  from  liability. 
(Cons  V.  D.,  Z.  cfe  TT.  B.  B.  Co.,  81  N.  Y.  206 ;  Stringhum 
V.  Stewart,  100  id.  516.)  The  question  of  contributory  negli- 
gence on  the  part  of  the  plaintiff's  intestate  was,  under  the 
facts  of  this  case,  a  question  for  the  jury,  and  was  properly 
submitted  to  them  by  the  justice.  {Plank  v.  JV.  Y,  C  cfe  II. 
B.  It.  B.  Co.,  60  N.  Y.  607 ;  Hawley  v.  N.  C.  B.  B.  Co., 
82  id.  370.) 

Peckham,  J.  Assimiing  Doran  to  have  been  negligent,  is 
the  evidence  in  the  case  of  such  a  nature  as  to  show  that  the 
defendant  was  responsible  for  it,  or  was  the  negligence  that  of 
a  fellow  servant  of  the  intestate  ?  I  think  it  was  the  latter. 
A  master  is  bound  to  furnish  reasonably  safe  anr*  suitable 
implements  for  the  use  of  the  servant,  and  a  reasonably  safe 
place  of  employment,  considering  the  nature  of  the  employ- 
ment itself.  There  is  very  little  room  for  disagreement  as  to 
the  principles  of  law  in  this  class  of  cases,  but  the  difficulty 
lies  in  their  appUcation  to  the  facts  of  each  special  case. 

Did  the  defendant  discharge  this  duty  of  furnishing  in  the 
first  instance  a  reasonably  safe  place  for  the  servant  to  do  his 
work  ?    The  place  was  a  cement  quarry,  and  the  work  had 
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proceeded  so  far  that  the  business  had  to  be  conducted  by 
blasting.  To  blast  at  all  is  to  encounter  some  danger,  and 
hence,  in  this  case,  all  the  danger  incident  to  the  working  of 
the  quarry  under  conditions  requiring  frequent  blasts,,  the 
workman  took  the  risk  of  when  he  accepted  employment  in 
the  quarry.  The  danger  of  accident  from  the  negligence  of 
a  fellow  workman  is  part  of  the  risk  assumed. 

The  master  was  liable  for  the  act  of  Doran  in  placing  the 
deceased  at  work  where  he  did,  provided  such  act  was  of  a 
character  which  the  master  was  required  to  perform  as  master. 
This  is  the  principle  decided  in  Crispin  v.  Babbitt  (81  N.  Y. 
516),  and  it  has  never  been  receded  from  in  this  court.  If 
Doran  acted  as  master,  the  defendant  is  liable,  while  if  he 
acted  in  his  capacity  as  an  employe  and  not  as  a  representative 
of  the  master,  his  negligence  does  not  rest  upon  the  master. 

The  quarry  was  the  place  where  the  work  was  to  go  on,  and 
the  master  was  bound  to  make  it  a  reasonably  safe  place  for 
such  work,  considering  its  character  and  the  necessarily  dan- 
gerous nature  of  the  work  itself.  For  the  manner  in  which 
the  persons  employed  in  the  quarry  should  themselves  perform 
their  work,  the  master  was  not  liable.  It  is  not  claimed  that  the 
master  did  not  furnish  a  proper  place  to  work  in  the  ffrst 
instance ;  that  is,  when  the  deceased  was  employed,  the  quarry 
was  as  safe  as  any  quarry  is  where  frequent  blasts  are  being 
fired  oflf. 

But  the  manner  of  the  performance  of  each  of  the  various 
details  of  the  work  by  which,  as  a  whole,  it  was  to  be  con- 
•  ducted,  rested  necessarily  upon  the  intelligence  and  care  and 
fidelity  of  the  servants  to  whom  these  duties  were  intrusted. 
It  can't  be  that  every  time  a  blast  was  exploded  and  the  men 
came  back,  the  manner  of  their  distribution  for  work  was  a 
duty  of  the  master,  and  that  the  order  of  a  foreman,  mis- 
takenly or  negligently  given,  must  be  regarded  as  the  order  of 
the  master  in  filling  a  duty  to  furnish  a  safe  place  to  work  in. 
It  is,  as  it  seems  to  me,  a  detail  of  the  working  or  manage- 
ment of  the  business,  the  risks  attending  which  have  been 
assumed  by  the  party  taking  employment. 
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The  case  of  Pantzar  v.  TiUy  Foster  Irojt,  Miriifig  Co,  (99  N. 
T  368)  was  entirely  different.  The  master  was  there  held  liable 
because,  through  the  superintendent,  it  placed  the  plaintiff  in 
a  position  of  danger,  not  necessarily  connected  with  or  part  of 
the  conduct  of  the  general  work  itself  for  which  plaintiff  waa 
employed,  and  which  danger  was  not  caused  by  any  negligent 
act  or  omission  of  a  fellow  servant.  Tlie  plaintiff,  while  work- 
ing in  the  pit  of  the  mine,  was  injured  by  the  fall  of  a  mass 
of  rock  from  an  overhanging  cliff,  not  caused  by  the  negli- 
gence of  any  workman,  and  not  a  natural  or  necessary  part  of 
the  danger  arising  from  the  working  of  the  mine  itself.  The 
superintendent  and  foreman  had  been  warned  of  the  danger 
before  the  plaintiff  went  to  work  at  the  place  wliere  he  waa 
injured,  and  they  took  no  precautions  to  support  the  rock 
while  the  men  were  at  work  under  it,  although  it  was  entirely 
practicable  to  do  so.  We  held  in  such  case,  the  master  failed 
to  furnish  a  reasonably  safe  place  to  the  plaintiff  to  continue 
his  w^ork. 

In  this  case  it  is  the  ordinary  one  of  choosing  a  method,  a 
time  and  a  place  for  continuing  the  work  in  the  quarry,  and 
this  involved  questions  of  judgment  and  discretion  committed 
in  this  instance  it  would  seem  to  Doran.  He,  it  may  be  con- 
ceded, mismanaged  or  misjudged  the  matter,  and  after  placing 
the  deceased  at  work,  negligently  or  impro])erly  placed  others 
at  work  too  near  the  hole  in  which  the  powder  had  not  exploded, 
and  the  consequence  was  this  most  unfortunate  accident.  The 
accident  resulted  from  a  negligent  act  done  in  the  very  course 
of  the  work  and  by  one  of  the  fellow  workmen  of  the  deceased. 
The  negligent  act  was  a  part  performance  of  the  work  itself, 
tlie  risks  of  which  the  deceased  had  assumed.  The  master  had 
provided  a  competent  and  experienced  foreman,  who  had  been 
in  liis  employment  a  number  of  years,  and  he  was  not  charge- 
able with  the  consequences  of  a  place  for  work  made  danger- 
ous only  by  the  carelessness  and  neglect  of  a  fellow  servant 
{Hussey  w^Coger,  112  N.  Y.  614-618),  although  that  fellow 
servant  happened  to  be  the  foreman. 

The  case  of   Tendrup  v.    The  Stephenson  Co.  {Limited)^ 
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decided  in  this  court  in  121  N.  Y.  681,  without  an  opinion, 
was  a  very  close  one  —  a  border  case,  so  to  speak,  and  not  one 
which  should  be  amplified  in  the  slightest  degree.  The  idea 
upon  which  its  affirmance  was  founded  in  this  court  was  that 
the  ladder  leading  from  an  upper  to  a  lower  part  of  the  place 
where  the  plaintiff  was  working  was  never  sufficiently  fastened 
down  to  make  the  place  a  safe  one  to  work  in,  because  of  the 
readiness  with  wliich  it  could  be  removed  without  noise  or 
notice.  Hence  it  could  be  said  the  master  had  failed  to  furnish 
at  all  a  safe  place  to  work  in. 

The  case  of  Krcmz  v.  Long  Island  Railway  Co.  (123  N.  Y. 
1)  is  not  in  point.  There  the  trench  was  to  be  dug  by  others, 
and  in  it  the  plaintiff  was  to  go  for  the  purpose  of  cleaning 
out  certain  water-pipes.  The  defendant  owed  a  duty  to  see  to 
it  tliat  the  place  that  the  plaintiff  wae  sent  to  work  in  should 
be  reasonably  safe.  Here  the  decedent  and  the  other  men  in 
the  quarry  were  engaged  therein,  and  by  their  blasting  they 
were  continually  changing  the  conditions  of  the  quarry,  and 
its  dangerous  conditions  were  added  to  by  the  negligence  of 
this  foreman  in  carrying  out  the  general  purpose  and  design 
of  the  work  in  which  they  were  all  engaged,  and  he  acted 
there  afi  a  fellow  workman  and  not  as  master  or  in  place  of  the 
master. 

In  McGovem  v.  Railroad  (123  N.  Y.  280)  the  decedent 
was  sent  into  the  bin  to  discover  why  it  was  that  the  grain  had 
ceased  to  flow  through  the  hopper  at  the  bottom  of  the  bin 
and  where  the  difficulty  was.  It  was  known  that  there  was  a 
tendency  in  grain  to  heat,  and  when  heated  it  would  sometimes 
stick  to  tlie  sides  of  the  bin  and  cease  to  run  out.  When  this 
was  the  case  it  was  dangerous  to  attempt  to  enter  the  bin  from 
the  trap-door  in  the  bottom,  as  the  grain  might  be  detached, 
fall  down,  close  the  trap-door,  and  smother  anyone  in  the  bin. 
The  work  could  have  been  done  from  the  top  of  the  bin  with- 
out danger.  This  court  held  there  was  evidence  to  go  to  the 
jury  on  the  question  whether  the  defendant  had  discharged  the 
duty  which  it  owed  its  servants,  and  whether  it  was  not  negli- 
gent in  ordering    its   servants   to   enter    a   place   obviously 
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dangerous  without  first  making  proper  inspection.  Under 
the  circumstances  the  place  (the  bin)  was  obviously  danger- 
ous to  enter  at  all  from  below  and  its  danger  did  not  in 
any  way  depend  upon  the  manner  in  which  the  work  should 
be  conducted  by  fellow  servants  after  they  entered  the 
bin.  The  danger  consisted  in  entering  it  at  all  through  this 
trap-door.  The  court  said  that  it  was  the  duty  of  the  master 
to  adopt  all  reasonable  precautions  to  shield  the  servant  from 
the  danger  he  might  be  exposed  to  in  the  place  assigned  him 
for  labor  before  requiring  him  to  occupy  it.  This  remark  was 
made  in  reference  to  ordering  him  to  enter  an  obviously  dan- 
gerous place  through  this  trap-door,  and  when  it  was  not  at  all 
necessary  to  enter  from  below.  It  was  not  at  all  dangerous 
unless  there  was  grain  in  the  bin,  and  then  it  was  dangerous 
only  for  the  time  being  and  because  of  the  known  habit  of  the 
grain  to  heat  and  stick  to  the  sides  of  the  bin.  It  seems  plain 
that  the  risk  thus  run  by  the  decedent  was  no  necessary, 
natural  or  usual  part  of  the  general  business  which  he  was 
employed  to  do,  and  the  risks  of  which  he  assumed  when  he 
entered  the  defendants'  employment.  The  danger  did  not 
arise  out  of  the  prosecution  of  his  work  or  the  prosecution  of 
the  work  of  his  fellow  workmen,  and  the  place  was  only  made 
dangerous  from  this  temporary  cause,  which  was  entirely  dis- 
connected from  the  ordinary  prosecution  of  the  work ;  it  was 
in  substance  an  order  from  the  master  to  occupy  a  place  of 
danger  which  the  jury  might  say  lie  had  not  sufficiently,  that 
is  reasonably  guarded  against,  and  for  the  injuries  lesulting 
the  master  should  be  held  liable.  The  case  at  bar  is  not 
similar  in  these  respects.  The  facts  already  recited  show  the 
difference,  and  hence  the  McGove/m  case  does  not  apply. 

The  case  of  liogan  v.  jSfnith  (125  N.  Y.  774)  is  the  latest 
example  of  the  application  of  the  law  relating  to  master  and 
servant  in  this  particular. 

The  defendant  had  been  held  liable  below  because  of  his 

alleged  failure  to  furnish  as  master  a  reasonably  safe  place  for 

the  servants  to  do  their  work.    We  held  that  the  place  which  the 

master  furnished  was  the  ship  itself,  constructed  in  the  usual 
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way,  which  became  unsafe,  not  by  reason  of  any  careless  or 
negligent  plan  or  manner  of  construction,  but  solely  from  the 
way  in  which  the  longshoremen  did  their  work.  The  injury, 
it  was  said,  happened  not  from  any  inadequate  supply  of 
boards  to  build  the  "  stool,"  but  from  the  negligent  manner 
in  which  the  workmen  used  them,  and  we  reversed  the  judg- 
ment against  the  defendant.  So  in  the  case  at  bar.  The 
master  furnished  the  mine  as  a  place  for  labor,  and  it  was 
solely  on  account  of  the  manner  in  which  the  foreman,  a  fellow 
servant,  performed  the  work  or  directed  it  that  the  accident 
happened,  and  happened  in  the  course  of  the  performance  of 
the  very  kind  and  character  of  work  which  the  plaintiffs 
intestate  took  the  risk  of  by  accepting  employment.  I  think 
this  case  comes  within  the  clear  principle  of  the  Crispin  and 
Bahbitt  case  (supra),  which  remains  in  full  vigor  and  life  in 
this  court.  The  same  principle  has  been  lately  reiterated  in 
Loughlin  v.  State  of  New  York  (105  K  Y.  159). 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 

All  concur,  except  Ruger,  Ch.  J.,  and  O'Brien,  J., 
dissenting. 

Judgment  reversed. 


Laura  Wooden,  Respondent,  v.  The  Western  New  York 
r3l^3^l  ^^^  Pennsylvania  Railroad  Company,  Appellant. 

126         lOl 

1^8        25  I^  seems  that  an  action  for  an  injury  to  the  person  in  another  state  is  main- 

I2g      lOi  tainable  here  without  proof  of  the  lex  loci,  because  permitted  by  the 

164    149|  common  law  which  is  presumed  to  exist  in  the  foreign  state. 

^  Where,  however,  the  right  of  action  depends  upon  a  statute  conferring  it, 

it  can  only  be  maintained  here  upon  proof  that  the  statute  law^,  ip  the 
state  in  which  the  injury  occurred,  gives  the  right  of  action  and  is 
similar  to  our  own. 
Tlie  statutes  of  the  two  states  need  not  be  precisely  alike;  it  is  sufficient  if 
they  are  of  similar  import  and  character,  founded  upon  the  same  prin- 
ciple and  possessing  the  same  general  attributes;  the  right  is  not  aifected 
by  mere  difference  of  detail. 
Plaintiff's  complaint  alleged,  in  substance,  that  she  is  a  i*esident  of  thia 
state,  and  defendant  is  a  domestic  corporation  operating  a  line  of  rail- 


1891.]  "Wooden  v.  W.  K  Y.  ife  P.  R  E.  Co.  U 


statement  of  case. 


road  extending  into  the  state  of  Pennsylvania;  that  plaintiff's  husband 
was  killed  in  that  state  through  the  negligence  of  defendant;  that  the 
statutes  of  said  state  give  a  right  of  action  in  such  case  for  the  injury 
sustained,  to  the  widow  for  her  own  benefit  and  that  of  the  children  of 
decedent,  and  that  such  statute  is  of  similar  import  to  the  law  in 
this  state.  UfM,  that  the  complaint  set  forth  a  good  cause  of  action, 
and  that  a  demurrer  thereto  was  properly  overruled;  that  the  right  of 
action  given  by  the  statutes  of  the  two  states  is  for  the  benefit  of  the 
same  class  of  individuals;  that  while  by  our  statute  it  is  given  to  the 
executor  or  administrator  of  the  decedent,  it  is  to  him  simply  as  trustee; 
and  that  the  difference  in  the  trustee  appointed  by  the  two  statutes  to- 
represent  the  parties  injured,  was  not  such  as  to  bar  the  tribunals  of 
this  state  of  jurisdiction. 

Also  held,  that  the  action  was  properly  brought  by  the  widow,  as  such, 
not  as  administratrix,  as  it  is  the  cause  of  action  created  and  arising  in 
the  state  of  Pennsylvania  which  is  enforced,  and  so,  the  action  must  be 
prosecuted  in  the  name  of  the  party  to  whom  alone  the  right  of  action 
belongs. 

But  held,  that  the  limitation  imposed  by  the  laws  of  this  state  upon  the 
amoimt  of  recovery  applied;  that  plaintiff,  having  voluntarily  availed 
herself  of  our  remedial  procedure,  must  submit  to  the  limitation, 
although  none  is  imposed  by  the  law  of  Pennsylyania. 

(AxgTied  Februaiy  23,  1891;  decided  March  10,  1891.) 

Appeal  from  an  interlocutory  judgment  of  the  General 
Tenn  of  the  Superior  Court  of  the  city  of  Buffalo,  entered 
upon  an  order  made  January  15,  1891,  which  overruled  a 
demurrer  to  the  complaint  herein. 

Tliis  was  an  action  to  recover  damages  for  the  alleged  negli^ 
gent  killing  of  plaintiffs  husband  hy  defendant. 

The  complaint  alleged,  in  substance,  that  plaintiff  is  a  resi- 
dent of  New  York  state ;  that  she  was  appointed  by  the  sur- 
rogate of  Erie  county,  N.  Y.,  administratrix  of  her  husband's 
estate ;  that  defendant  is  a  domestic  corporation  operating  a 
railroad,  a  portion  of  which  extended  into  Pennsylvania ;  that 
her  husband  was  killed  in  said  state  by  its  negligence ;  that  he 
left  no  will,  but  left  plaintiff,  his  widow,  and  three  children  him 
surviving ;  that  in  consequence  of  such  negligence  plaintiff  and 
said  children  sustained  damages  to  the  amount  of  $20,000 ; 
that  the  statute  of  Pennsylvania  allows  an  action  in  such  case 
to  be  maintained  by  the  widow,  the  sum  recovered  to  go  to 
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her  and  the  children  in  the  proportion  they  would  take  his 
other  personal  property  in  case  of  intestacy ;  that  such  statute 
does  not  limit  the  amount  of  recovery ;  that  such  statute  is 
similar  to  the  provision  of  the  Code  of  Civil  Procedure  of 
the  state  of  New  York,  in  relation  to  actions  to  recover  dam 
ages  for  negligence  causing  death.  Judgment  was  demanded 
for  $20,000. 

John  G.  MUbum  for  appellant.  The  complaint  fails  to 
show  that  this  action  may  be  maintained  by  the  plaintiff  as  the 
widow  of  the  decedent  on  behalf  of  herself  and  her  children. 
{Leonard  v.  C.  S.  N,  Co.,  84  N.  Y.  48 ;  Debevoise  v.  N.  JT., 
L.  K<&  W.  R,  It  6V>.,  98  id.  377;  Code  Civ.  Pro.  §  1902; 
Clark  V.  Dillon,  97  N.  Y.  370.)  The  widow  of  the  decedent 
cannot  maintain  an  action  of  this  nature  in  this  state  though 
she  may  be  the  party  designated  by  the  Pennsylvania  statute, 
and  the  court  holds  that  the  complaint  sufficiently  shows  this. 
{Ilegerich  v.  Keddie,  99  N.  Y.  258 ;  Usher  v.  7?.  li.  Co.,  126 
Penn.  St.  206 ;  Wiitford  v.  R.  R.  Co.,  23  N.  Y.  465 ;  Story 
on  Confl.  of  Laws,  §§  558,  565 ;  Wharton  on  Confl.  of  Laws, 
§  719 ;  Stoneman  v.  R.  Co.,  52  N.  Y.  429  ;  Andrews  v.  Her- 
iioU,  4  Cow.  508  ;  Bank  of  U.  JS\  v.  Donolly,  8  Pet  372 ; 
Srnith  V.  Spinola,  2  Johns.  198.)  The  Pennsylvania  and  New 
York  statutes  are  so  dissimilar  that  no  action  can  be  brought  in 
this  state  when  the  death  occurs  in  Peimsylvania.  {Deiinick  v. 
R.  R.  Co.,  103  U.  S.  21 ;  McDonald  v.  Mallory,  77  N.  Y. 
546  ;  Leonard  v.  N.  Co.,  84  id.  53  ;  Debevoise  v.  N.  Y., 
L.  E.  &  W.  R.  R.  Co.,  98  N.  Y.  377 ;  Code  Civ.  Pro.  §§  1902, 
1903,  1904;  Usher  v.  R.  R.  Co.,  126  Penn.  St.  206;  R.  Co. 
V.  McCormicIc,  71  Tex.  660  ;  McCarty  v.  R,  R,  Co.,  18  Kan. 
46,  51 ;  Vawf^r  v.  7?.  R.  Co.,  84  Mo.  679 ;  Davis  v.  R.  R. 
Co.,  143  Mass.  30l ;  aRielly  v.  R,  R.  Co.,  42  Am.  &  Eng. 
R  R.  Cas.  50;  The  Alaska,  130  U.  S.  201,  209.) 

Harl/yw  C.  Cvrtiss  for  respondent.  The  statutes  of  the 
state  of  Pennsylvania  have  created  a  cause  of  action  in  favor 
of  the  widow,  as  trustee  for  the  benefit  of  herself  and  of  the 
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children  of  her  deceased  husband,  whenever  the  death  of  said 
hnsband  shall  have  been  occasioned  by  unlawful  violence  or 
negligence,  the  proceeds  to  be  distributed  when  recovered,  as 
in  cases  of  intestacy.  (/?.  cfe  B,  T.  B,  B,  Co,  v.  Decker^  84 
Penn.  St.  419.)  A  cause  of  action  for  wrongfully  causing  the 
death  of  a  person,  accruing  and  given  by  the  statute  of  one 
state  or  country  may  be  enforced  in  any  other  state  or 
country  where  jurisdiction  of  the  parties  can  be  obtained, 
provided  that  the  laws  of  both  countries  correspond  or  sub- 
stantially concur  in  giving  a  right  of  action  for  the  injury 
complained  of.  {Leonard  v.  C.  S.  N.  Co.,  84  N.  Y.  48,  52  ; 
Dennick  v.  N,  J.  C,  B.  B.Co.,  103  U.  S.  11,  21 ;  Stalkneckt 
V.  P.  B.  B.  Co.,  13  Hun,  451 ;  Burns  v.  G.  B.  &  L  B.  B. 
Co.,  37  Alb.  L.  J.  228 ;  McDonald  v.  MaOary,  77  N.  Y.  546; 
Dehevoi^e  v.  N.  Y.,  L.  E.  &  W.  B.  B.  Co.,  99  id.  377 ;  Kmght 
V.  W.  J.  B.  B.  Co.,  108  Penn.  St.  250  ;  WJiitford  v.  P.  B.  B. 
Co.,  23  N.  Y.  465 ;  Beach  v.  B.  S.  S.  Co.,  30  Barb.  433 ; 
Crawly  v.  P.  B.  B.  Co.,  30  id.  99 ;  Camnaiigh  v.  0.  S.  N. 
Co.,  19  Civ.  Pro.  Rep.  391,  392 ;  Bohinson  v.  0.  S.  ^V.  Co., 
16  id.  255 ;  112  N.  Y.  321 ;  Harrishurg  v.  Bickardn,  119  U. 
S.  199  ;  People  y.  Newell,  1  How.  Pr.  15 ;  Je^sup  v.  Carnegie, 
80  N.  Y.  441  ;  Patton  v.  B.  Co.,  96  Penn.  St.  169 ;  Hunt  v. 
Hunt,  72  N.  Y.  236 ;  Vandeventer  v.  N.  Y.  i&  N.  H.  B.  B. 
Co.,  27  Barb.  244.)  The  statutes  of  the  state  of  New  York 
and  Pennsylvania  in  regard  to  such  actions  are  certainly  of 
similar  import  and  character,  and  the  similarity  is  such  as  to 
authorize  the  conclusion  that  they  are  founded  upon  the  same 
principles  and  possess  the  same  general  attributes  and  purpose 
and  aim.  {Books  y.  Danville,  95  Penn.  St.  153  ;  Ihgerich  v. 
Keddie,  99  N.  Y.  267 ;  Dickins  v.  N.  Y.  C.  <&  H.  B.  B.  B.  Co., 
23  id,  158  ;  Yirtore  v.  Wiswall,  16  How.  Pr.  8.)  Absence,  in 
the  foreign  statute,  of  limitation  as  to  amount  of  damages 
recoverable  for  death  caused  by  negligence  is  not  a  dissimilarity. 
{Dennick  v.  N.  J.  C  B.  B.  Co.,  103  U.  S.  11.)  The  allega- 
tion that  the  plaintiff  is  administratrix,  etc.,  is  competent,  and 
does  not,  taken  with  statements  as  to  right  of  action  in  the 
widow,  constitute  an  improper  rejoinder  of  two  separate  causes 
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of  action.     {Ducker  v.  Rapp^  66  N.  Y.  464 ;  Stilwell  v.  Car- 
pefiter,  2  Abb.  [N.  C]  258 ;  22  N.  Y.  639.) 

•Finch,  J.  This  appeal  is  from  an  interlocutory  judgment 
overruling  a  demurrer  and  determining  that  the  complaint 
assailed  stated  a  good  cause  of  action.  That  pleading  alleged 
that  the  plaintiff  was  and  is  a  resident  of  this  state,  and  the 
defendant,  a  corporation  created  and  existing  under  our  laws. 
The  contest  thus  is  between  a  resident  individual  and  a  domes- 
tic corporation.  The  latter  owned  and  operated  a  line  of  rail- 
road extending  beyond  our  boundaries  into  the  adjoining  state 
of  Pennsylvania,  and  the  complaint  alleged  that  in  that  state 
the  plaintiffs  husband  was  killed  by  the  negligence  of  the 
defendant  company.  The  complaint  further  averred  that  the 
statutes  of  that  state  gave  a  right  of  action  for  the  injury  sus- 
tained by  the  widow  and  children ;  that  the  remedy  could  be 
enforced  in  the  name  of  the  fonner  as  plaintiff,  but  for  her 
own  benefit  and  that  of  the  children ;  and  that  such  statute 
was  of  similar  import  to  that  existing  in  our  own  jurisdiction. 
Judgment  was  thereupon  demanded  for  damages  in  the  sum 
of  twenty  thousand  dollars. 

The  demurrer  interposed  raised  two  objections :  first,  tliat 
the  statutes  of  the  two  states  were  not  similar,  but  different ; 
and,  second,  that  the  action  could  not  l>e  maintained  here  in 
the  name  of  the  ^vidow,  but  only  in  that  of  an  executor  or 
administrator  of  the  deceased :  and  the  final  result  sought  to 
be  established  was  that  the  widow  could  not  maintain  an 
action  in  this  state  because  that  is  contrary  to  our  statute,  and 
that  the  administratrix  could  not  because  that  is  contrary  to 
tlie  Pensylvania  statute :  and  so,  there  is  no  remedy  whatever 
in  our  jurisdiction. 

Certain  propositious  essential  to  the  inquiry  before  us  have 
been  explicitly  determined  in  McDonald  v.  Mallory  (77  N. 
Y.  54:6),  and  need  no  otlier  citation  for  their  support.  That 
ciisc  lield  that  the  liability  of  a  person  for  his  acts,  whetlier 
wrongful  or  negligent,  depends  in  general  upon  the  law  of  the 
place  in  which  the  acts  were  committed;   that  actions  for 
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injuries  to  the  person  in  another  state  are  sustained  here  with- 
out proof  of  the  lex  loci  because  they  are  permitted  by  the 
common  law  which  is  presumed  to  exist  in  the  foreign  state : 
that  such  presumption  does  not  arise  where  the  right  of  action 
depends  upon  a  statute  which  confers  it :  and  that  in  such  case 
the  action  can  only  be  maintained  here  by  proof  that  the 
statutes  of  the  state  in  winch  the  injury  occurred  give  the 
right  of  action  and  are  similar  to  our  own. 

Upon  the  question  of  similarity  we  have  also  held  that  the 
two  statutes  need  not  be  identical  in  their  terms  of*  precisely 
alike,  but  it  is  enough  it  they  are  of  similar  import  and  char- 
acter, foimded  upon  the  same'  principle  and  possessing  the 
same  general  attributes.  {^Leonard  v.  Colvmhia  Steam  Nav. 
Co,,  84  JS.  Y.  53.)  It  18  quite  evident  that  the  two  statutes 
are  of  similar  import.  They  are  founded  upon  the  same 
principle,  are  aimed  at  the  same  evil,  construct  the  same  sort 
or  kind  of  action,  and  give  it  for  the  benefit  of  the  same  class 
of  individuals.^  Ju  both  the  utter  failure  of  redress  at  common 
law  where  the  injury  ended  in  death  was  the  injustice  for 
which  a  remedy  was  enacted  ;  and  in  both  the  new  action  was 
given  for  the  benefit  of  those  who  had  suffered  an  injury  as 
the  consequence  of  the  wrong.  This  fundamental  agreement 
in  the  main  and  substantial  characteristics  of  the  two  statutes 
is  not  affected  by  the  differences  of  detail  which  the  demurrer 
points  out. 

The  first  is  that  by  the  lex  loci  the  proper  pei-son  to  bring 
this  action,  and  the  only  person  who  can  maintain  it,  is  the 
widow,  while  by  our.  law  the  right  of  action  is  given  to  the 
executor  or  administrator.  But  it  is  given  to  the  latter  not  in 
his  broad  representative  character,  but  solely  as  trustee,  in  a 
case  like  the  present,  for  the  widow  and  children.  {Ilegerieh 
V.  Keddie,  99  N.  Y.  267.)  It  is  not  a  right  wliich  surv^ives  to 
the  personal  representatives,  but  a  right  created  anew.  The 
real  parties  in  interest,  those  whose  injury  is  redressed,  whose 
right  is  vindicated,  to  whom  all  damages  go,  are  one  and  the 
same  in  both  forums.  If  the  fonnal  ])arties  are  different,  the 
substantial  and  real  parties  are  identical,  and  the  difference  in 
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the  trustee  appointed  by  the  law  to  represent  their  right  is  not 
such  a  difference  as  to  bar  our  tribunals  from  their  jurisdic- 
tion, or  make  the  two  statutes  dissimilar  under  the  rule. 

•It  is  Claimed,  however,  that  even  in  that  event  the  right  of 
action  accruing  in  the  place  of  the  transaction  can  only  be 
enforced  in  our  jurisdiction  under  our  remedial  forms,  and  so, 
should  have  been  brought  by  the  plaintiff  not  as  widow,  but  as 
administratrix,  to  which  office  she  had  been  appointed  in  tliis 
state.  But  it  must  not  be  forgotten  that  the  cause  of  action 
sued  upon  is  the  cause  of  action  given  by  the  lex  loot,  and 
vindicated  here  and  in  our  tribunals  upon  principles  of  comity, 
(84  N.  Y.  53,  mipra,)  That  cause  of  action  is  given  to  the 
widow  in  her  own  right  and  as  trustee  for  the  children,  and 
we  open  our  courts  to  enforce  it  in  favor  of *the  party  who  has 
it,  and  not  to  establish  a  cause  of  action  under  our  statute 
which  never  in  fact  arose.  We  refer  to  the  lex  fori  and 
measure  it  by  and  compare  it  with  the  lex  loci,  1  think,  for 
two  reasons:  one,  that  the  party  defendant  may  not  be 
subjected  to  different  and  varying  responsibilities,  and  the 
other,  that  we  may  know  that  we  are  not  lending  our  tribunals 
to  enforce  a  right  which  we  do  not  recognize,  and  which  is 
against  our  own  public  policy ;  and  we  do  not  refer  to  our 
law  as  creating  the  cause  of  action  which  we  enforce.  It  is 
the  cause  of  action  created  and  arising  in  Pennsylvania  which 
our  tribunals  vindicate  upon  principles  of  comity,  and,  there- 
fore, must  be  prosecuted  here  in  the  name  of  the  party  to 
whom  alone  belongs  the  right  of  action :  and  that  rule  the 
courts  of  Pennsylvania  enforce  where  the  cause  of  action 
arises  here,  by  permitting  it  to  be  brought  by  the  executor  or 
administrator  to  whom  by  our  law  the  right  is  given,  although 
not  by  their  own.  ( Usher  v.  West  Jersey  R,  Co,^  126  Penn. 
St.  207.) 

But  the  second  difference  relied  on  is  that  in  Pennsylvania 
there  is  no  restriction  upon  the  amount  of  damages  which  may 
be  recovered,  while  in  our  state  they  cannot  exceed  five 
thousand  dollars.  That  restriction  pertains  to  the  remedy 
rather  than  the  right.     {l)€nnick  v.  Central  Railroad  of  New 
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Jersey^  103  U.  S.  11.)  It  is  a  limitation  upon  the  discretion 
of  the  jury  in  fixing  the  amount  of  damages,  but  not  upon 
the  right  of  action  or  its  inherent  elements  or  character.  The 
restriction  indicates  our  public  policy  as  to  the  extent  of  the 
remedy,  and  the  plaintiff  who  chooses  to  avail  herself  of  our 
remedial  procedure  must  submit  to  our  remedial  limitations 
and  be  content  with  a  judgment  beyond  which  our  courts 
cannot  go.  They  cannot  exceed  it  in  a  case  arising  here,  and 
no  principle  of  comity  requires  them  to  enlarge  the  remedy 
which  the  plaintiff  voluntarily  seeks.  There  may  be,  there 
very  possibly  is,  an  exception  to  that  rule,  resting  upon  its 
own  peculiar  reasons,  in  a  case  where  the  defendant  is  hot,  as 
liere,  a  domestic  corporation,  formed  under  our  law,  and  so 
entitled  to  the  benefit  of  our  remedial  limitations,  but  is  a 
corporation  of  the  state  within  whose  jurisdiction  the  cause  of 
action  arose,  and  by,  whose  law  no  restriction  upon  the  amount 
of  damages  is  permitted  or  enacted.  We  do  not  decide  that 
question ;  but  the  same  reasoning  which  would  expose  such  a 
corporation  to  the  law  of  its  own  jurisdiction  would  serve 
equally  to  justify  the  right  of  the  domestic  corporation  to  be 
protected  by  the  remedial  limitations  of  its  jurisdiction.  The 
difference  between  the  two  statutes,  therefore,  does  not  strictly 
affect  the  rule  of  damages,  but  rather  the  extent  of  damages, 
and  that  extent,  as  limited  or  unlimited,  does  not  enter  into 
any  definition  of  the  right  enforced  or  the  cause  of  action 
permitted  to  be  prosecuted.  And  so  the  causes  of  action  in 
the  two  forums  are  not  thereby  made  dissimilar.  These  views 
lead  to  an  affirmance  of  the  interlocutory  judgment. 

That  judgment  should  be  affirmed  with  eoste,  but  with  leave 
to  the  defendant  to  withdraw  tlie  demurrer  and  plead  anew 
within  twenty  days  after  service  of  a  copy  of  the  judgment 
entered  apon  filing  the  remittitur,  and  upon  payment  of  the 
costs  of  the  action  from  the  interposition  of  the  demurrer  to 
that  date. 

All  concur. 

Judgment  accordingly. 

SiGKELS — ^VoL.  LXXXI.  8 
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2  5^  Delora  3f .  HuNTKR  et  al..  as  Administrators,  etc,  Eespond- 

1^    1^  eiits    i\    The  Coopekstowx   and  Scsqcehaxxa  Valley 

I  j  161  480  Railroad  CoMPAXY,  Appellant 

i  163  114  ^  person  who,  when  in  a  safe  position  and  under  no  stress  of  circum- 
stances,  attempts  to  get  upon  a  railroad  train  in  motion,  while  in  such 
proximity  to  a  known  and  prominent  obstruction  as  would  render  the 
consequences  of  a  misstep  possibly  if  not  certainly  serious,  no  matter  what 
motive  or  influence  induced  the  act,  is  alone  responsible  for  any  injury 
which  results  to  him  and  cannot  maintain  an  action  against  the  tompany 
for  negligence.    (Ruoeb,  Ch.  J.,  Andrews  and  O'Brien,  JJ.,  dissenting.) 

In  an  action  to  recover  damages  for  alleged  negligence  c&using  the  death 
of  H.  plaintiffs'  intestate,  it  appeared  that  H.,  a  healthy,  active  man, 
thirty -six  years  old  who  had  for  several  years  resided  in  sight  of  one  of 
defendant's  stations,  at  which  he  had  frequently  boarded  trains,  went 
to  the  depot  to  take  a  train;  he  stood  upon  the  freight  platform  until  the 
train  came  in  sight;  he  then  descended  some  steps  to  the  passenger  plat 
form  and  stood  three  or  four  feet  from  the  steps  waiting  for  the  train, 
which  slowed  up  but  did  not  stop.  As  the  passenger  car  approached, 
moving  at  the  rate  of  from  one  to  two  mUes  an  hour,  the  conductor, 
who  was  standing  on  the  forward  end,  said,  "if  you  are  going. 
Jump  on."  H.  attempted  to  do  so,  but  wascaught  and  crushed  between 
the  moving  train  and  the  freight  platform.  Held  (Ruoer,  Ch.  J., 
Andrews  and  O'Brien,  J  J.,  dissenting),  that  H.  was  guilty  of  contribu- 
toiy  negligence,  and  the  submission  of  that  question  to  the  jury  was 
error. 

Filer  v.  .V.  Y.  C.  R  R.  Co.  (49  N.  Y.  47),  distinguished. 

Reported  on  a  former  appeal.  112  N.  Y.  371. 

(Argued  February  24,  1891;  decide<l  >larch  10,  1891.) 

Appeal  from  judgment  of  the  (Teneral  Tenn  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entereil  u])oii  an  order 
made  Noveml>er  25, 189U,  whicli  affiniied  a  judjrment  in  favor 
of  plaintiffB  entered  uix)n  a  verdict  and  affinned  an  order  deny- 
ing a  motion  for  a  new  triah 

This  was  an  action  to  recover  damages  for  the  negligent 
killing  of  Ilarrv  Hunter,  plaintiffs'  intestiite. 

The  facts,  .so  far  as  material,  are  stated  in  the  opinion. 

JE  31.  Harris  for  appellant.  The  court  should  have  non- 
suited the  plaintiffs  and  dismissed  their  complaint,  or  ordered 
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a  verdict  for  the  defendant.  {Tabor  v.  />.,  L.(ikW.  E.  R.  Co., 
71  N.  Y.  489.)  The  defendant  was  not  guilty  of  negligence. 
PauliUch  V.  N.  r.  C.  i&  H.  li.  R.  R.  Co.,  102  N.  Y.  280  ?  C. 
R.  1.  c6  P.  R.  R.  Co.  V.  Houston,  5  Wkly.  Dig.  523  ;  Paka- 
Umkyv.  N.  Y.  C.  <&  H.  A'.  R.  R.  Co.,  82  N.  Y.  424 ;  TcOter  v. 
D.,  L.  &  W.  R.  R.  Co.,  71  id.  489 ;  Iluiiter  y.  C.dbS.  V.  R. 
R.  Co.,  112  N.  Y.  371 ;  Burrows  v.  K  R.  Co.,  63  id.  556 ; 
Gavei  v.  Jtf.  <&  C.  R.  R.  Co.,  16  Gray,  501 ;  Harrei/  v.  E.  R. 
R.  Co.,  116  Mass.  269;  Lucas  v.  JV.  R.  cfe  T.  R.  R.  Co.,  6 
Gray,  64;  Solom<m  v.  M.  C.  W.  Co.,  103  N.  Y.  437;  WUda 
V.  I'l.  R.  R.  R.  Co.,  24  N.  Y.  430-433 ;  Owen,  v.  U.  R.  R. 
R.  Co.,  35  id.  516 ;  Omzalles  v.  N.  Y.  db  Jl.  R.  R.  Co.,  38 
id.  445 ;  Bwiffht  v.  G.  L.  Ins.  Co.,  3  N.  Y.  S.  R.  115 ;  Crafts 
V.  City  of  Boston,  109  Mass.  519 ;  Deyo  v.  N.  Y.  C.  R.  R. 
Co.,  34  K,  Y.  9 ;  Morrison  v.  E.  R.  Co.,  56  id.  302-310 ; 
Reynolds  v.  iV.  Y.  C.  db  H.  R.  R.  R.  Co.,  58  id.  248  ;  War- 
ner V.  JH.  Y.  C.  R.  R.  Co.,  44  id.  465  ;  Warren  v.  F.  R.  R. 
Co.,  8  AUen,  227-230 ;  Lee  v.  T.  C.  G.  Co.,  98  N.  Y.  115 ; 
Shopper  v.  ^ingler,  13  J.  &  S.  345  ;  Tolman  v.  S.B.  cfe  N. 
Y.  R.  R.  Co.,  98  N.  Y.  198 ;  S.  &  R.  on  Neg.  §  281 ;  Beach 
on  Con.  Neg.  19,  22,  23,  24,  26,  27 ;  Mayor,  etc.,  v.  Bailey,  1 
Den.  433.)  In  attempting  to  get  on  the  moving  train,  under 
the  circumstances  proven  in  this  case,  the  deceased  was  com- 
mitting an  indictable  offense.     (Penal  Code,  §  426,  suM.  2.) 

Carlton  B.  IHerce  for  respondents.  In  the  case  at  bar  there 
was  a  young  man  described  as  "active,"  entirely  free  and 
unimpeded  in  his  movements,  the  train  going  so  slow  that  its 
motion  was  practically  nothing,  a  very  slow  walk,  and  an 
imperative  direction  from  the  conductor  to  "jump  on." 
Under  such  circumstances  it  was  not  contributory  negligence 
for  him  to  board  the  train.  (Pierce  on  Railroads,  329 ;  S.  & 
R.  on  Neg.  §  282 ;  17  Mich.  99 ;  Glnshing  v.  Sharj>,  96  N. 
Y,  676 ;  Lambeth  v.  IS/'.  C.  R.  R.  Co.,  66  N.  C.  494 ;  C.  V. 
R.  R.  Co.  V.  Manyons,  61  Md.  53 ;  TAmi  v.  N.  Y.  C.  cfe  //  R. 
R.  R.  Co.,  120  N.  Y.  467.)  The  defendant-  was  negligent  in 
not  stopping  its  train  and  particularly  in  directing  Hunter  to 
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board  a  moving  traiiu  {Bueher  v.  3^,  Y .  C.  <t  H.  H,  R.  R. 
Co,^  98  N.  Y.  128.)  The  conductor  represents  the  defend 
ant  {Bass  v.  Railway  Co.,  Z^  Wis.  450;  if.  R.  Co.  v, 
Jiifhs^  19  Mich.  305.)  Hnnter  had  a  right  to  rely  npon  the 
condnctor's  invitation.     {Glvshing  v.  Sharp^  96  N.  Y.  676.) 

GiLir,  J.  Upon  a  previous  occasion  we  reversed  a  judg- 
ment recovered  by  these  plaintiils  and  ordered  a  new  trial ; 
upon  the  ground  that  the  act  of  the  deceased,  in  attempting  to 
board  the  moving  train,  was  reckless  and  dangerous  and  con- 
tributed to  the  resulting  injury.  As  the  caee  was  then  pre^ 
sented,  the  fact  was  established  by  the  evidence  for  the  plaintiSs 
that  the  speed  of  the  train  was  from  four  to  six  miles  an  hour, 
at  the  time  the  deceased  jumped  on ;  and  though  it  was  sub- 
stantially admitted  that  the  attempt  was  negligence  ou  his  part, 
it  was  aigued  that  the  act  was  justified,  bec«.use  requested,  or 
directed  by  the  conductor  of  the  train.  That  direction  was  m 
these  words :  "  if  you  are  going,  jump  on."  But  we  held  that 
that  cireunistance  constituted  no  excuse  for  the  dangerous  act ; 
inasmuch  as  it  created  no  emergency,  calling  for  the  iiiiinediate 
exercise  of  judgment  in  the  choice  between  two  dangers,  and 
that  it  amounted  to  nothing  more  than  a  notification  that  the 
train  would  ni^t  st^jp,  or  go  slower.  U{x»n  tliis  appeal  the 
plaintiflFs  endeavor  to  sustain  another  judgment,  recovered 
against  the  C4.>nii>any  ujx»n  the  new  triaL  They  say  that  the  case, 
tliough  **  prac'tically  the  sauie,*'  differs  f rr»m  the  previous  case 
in  a  vital  feature ;  namely,  with  resjx^'.'t  to  the  speed  of  the 
train.  Upi>n  the  new  trial  evi(len(*e  wa>  given  by  three  wit- 
nesses that  the  speetl  of  the  train  was  between  one  and  two 
miles  an  hour.  Of  these  witnesses,  two  had  previously  testified 
to  a  sjx«d  of  four  to  six  miles  an  hour  and  the  other  had  not 
testified  U]x>n  that  subject 

In  view  of  the  di»ubt  justly  resting  ujx»n  the  cliaracter  and 
correctness  <»f  this  evidt-nt^e,  we  iiii^ht  very  properly  say  that 
it  was  <^»|>en  t<.»  the  court  to  take  as  tlie  fact  eonceniing  the 
speed  of  the  train  the  evi(ieiK*e  given  by  the  tiher  witnesses 
in  the  case  for  In^th  parties,  which  }^lacc*il  it  at  alK)ut  six  miles 
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an  hour.  But  we  shall,  for  the  purposes  of  the  case,  assume 
that  the  evidence  as  now  given  left  it  a  question  of  fact  as  to 
how  fast  the  train  was  moving  past  the  station.  We  will 
accept  that  rate  ot  speed  deemed  by  the  plaintiffs  as  most 
favorable  to  their  contention,  and  still  we  must  hold  that  the 
plaintiffs  were  not  entitled  to  a  recovery  on  their  case.  The 
conclusion  was  irresistible  from  the  facts  that  the  conduct  of 
the  plaintiffs'  intestate  was  negligent,  and  that  liis  act  con- 
tributed to  hi^  injuries  and  death.  He  was  described  aa  a 
quick,  active  man,  thirty-six  years  of  age,  and  in  good  health. 
He  had  lived  several  years  in  sight  of  the  station,  and  had 
frequently  taken  the  trains  there.  On  the  morning  in  question, 
accompanied  by  a  friend,  he  went  to  the  station  and  stood  with 
him  upon  the  freight  platform  of  the  station,  until  the  train 
came  in  sight  The  deceased  then  descended  the  steps  leading 
to  the  lower  or  passenger  platform,  and  waited  there,  at  a 
point  some  four  or  five  feet  away  from  the  steps.  The  train 
slackened  its  motion,  but  did  not  stop,  and,  as  the  passenger  car 
approached,  the  conductor,  standing  at  the  forward  end,  said 
to  them :  "  If  you  are  going,  jump  on."  The  deceased  made 
an  effort  to  do  so,  but  in  some  way,  not  exactly  described,  was 
caught  and  roiled  between  the  moving  train  and  the  freight  plat- 
form near  to  which  he  was  standing.  Very  probably,  in  the 
attempt  to  get  upon  the  moving  car,  the  deceased,  not  reckon- 
ing upon  the  nearness  of  the  higher  and  projecting  freight 
platform,  struck  against  it,  was  thrown  down  and  was  forced 
between  it  and  the  train.  Upon  the  facts,  in  what  respect  was 
the  defendant  guilty  of  negligence,  and  how  was  it  responsible 
for  the  injury  which  resulted  to  the  deceased  ?  That  the  train 
did  not  stop  at  a  particular,  or  at  the  usual  place,  and  ran 
beyond  the  station  would  not  charge  the  defendant  with  negli- 
gence, in  the  sense  that  it  thereby  caused  the  unfortunate 
result  complained  of.  The  deceased  was  under  no  obligation 
to  board  the  train.  In  fact  he  had  no  especial  right  to  be 
carried  by  it.  He  had  no  ticket,  but,  even  if  he  had  one,  that 
would  not  have  placed  the  company  under  any  contract  to 
carry  him  upon  that  train.     If  its  servants  disregarded  the 
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time-table  notice  as  to  that  station  upon  the  morning  in 
question,  tliat  fact  did  not  entitle  the  deceased  to  disregard 
the  usual  prudential  considerations,  which  should  govern 
human  action,  nor  did  it  subject  the  defendant  to  a  liability 
for  the  consequences  of  an  attempt  to  get  upon  a  train  in 
motion.  The  invitation,  request,  or  command  of  the  conductor, 
however  his  words  may  be  regarded,  in  no  respect  compelled 
the  deceased  to  leave  the  platee  of  safety  upon  the  platform, 
or  to  change  his  position.  He  was  a  free  agent,  and  had  the 
opportunity  of  choice  between  staying  where  he  was  and  com- 
plying with  the  conduc^r's  recjuest.  He  could  have  waited 
for  the  train  to  come  to  a  full  stop,  or  for  another  train.  The 
question  of  his  convenience,  or  inconvenience,  is  of  no  conse- 
quence, and  cannot  enter  as  an  element  of  the  case.  If  a 
person,  when  in  a  safe  position  and  under  no  stress  of  circum- 
stances, attempte  to  get  upon  a  train  moving  past  him,  at  no 
matter  what  rate  of  speed,  while  in  such  a  proximity  to  a 
known  and  prominent  obstruction,  such  as  was  this  freight 
platform,  as  to  render  the  consequences  of  a  false  or  mis-step 
possibly ,  if  riot  certainly,  serious,  we  think  that  but  one  infer- 
ence and  opinion  can  be  entei'tained.  The  act  would  be  haz- 
ardous, and,  however  slight  the  chances  of  injury  might  have 
8€»Bmed  to  him,  and  whatever  the  motive  or  influence  which 
induced  the  act,  the  individual  would  alone  be  responsible  for 
the  injury  which  might  result  to  him. 

Sufticient  responsibility  is  imposed  upon  these  corpomtions 
in  the  operation  of  their  roads  already,  M-ithout  adding  to  it  a 
further  responsibility  for  the  conse(iuences  of  rash  and  unneces- 
sary acts.  The  railroad  and  the  trains  upon  it  charge  all  ner- 
sons,  having  anything  to  do  with  or  about  thein,  with  the 
knowledge  of  possible  dangers,  and  their  presence  impose  the 
duty  of  being  vigilant  and  prudent,  if  resi)onsibility  for  an 
occurring  injury  is  to  In?  esoajwd.  It  is  unnecessary  to  refer 
to  authorities  bearing  upon  the  question  before  us.  That  has 
l)eeii  done  by  Judge  Peckham  in  his  opinion,  when  tliis  case 
was  formerly  before  us.  The  only  difference  now  is  that  the 
respondents  claim  the  speed  of  the  train  as  testified  to  was  so 
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very  moderate  as  to  take  this  case  out  of  the  effect  of  our  pre- 
vious decision  and  to  make  it  one  for  the  jury  to  pass  upon, 
with  respect  to  the  question  of  whether  the  act  of  the  deceased 
was  negligent.  It  is  true  that,  upon  the  previous  appeal,  we 
laid  stress  upon  the  fact  that  the  rate  of  speed  was  such  as 
to  compel  the  judgment  to  pronounce  it  a  reckless  act  to 
attempt  to  board  the  train.  But  we  did  not  hold  that  if  a 
train  was  moving  much  more  slowly,  the  attempt,  under  the 
circumstances  disclosed  here,  might  be  warmntable,  or  would 
raise  a  question  for  the  jury  to  consider.  It  was  said  that  there 
may  be  cases  in  which  an  attempt  to  get  on  or  off  a  moWng 
train  would  not  be  regarded  as  negligence,  as  matter  of  law. 
And  so  there  may  be ;  but  this  is  not  one  of  those  cases,  inas- 
much as  the  deceased  was  under  no  coercion,  nor  obligation^ 
and  had  no  especial  right  to  be  carried  by  that  train.  He  was 
so  placed  that,  while  safe  if  he  remained  quiet  and  where  he 
was,  he  was  bound  to  know  and  must  have  known  tliat  if  he 
endeavored  to  get  upon  the  moving  train,  and  should  fail  to 
accomplish  it  upon  the  second,  or  should  take  a  mis-step,  he 
incurred  the  risk  of  being  thrown  against  the  neighboring 
freight  platform  and  injured.  The  case  of  a  passenger,  wlio 
alights  from  a  train  moving  past  his  destination,  in  compliance 
with  the  direction  of  a  servant  of  the  corporation,  as  in  thfe 
Filer  case  (49  N.  Y.  47),  cannot  be  altogether  likened  to  the 
present  case.  In  such  a  case  there  may  be  a  stress  of  circum- 
stances, in  the  passenger  being  obliged  to  choose  between  being 
carried  away  from  the  place  where  his  duties  or  ties  compelled 
his  presence,  and  of  endeavoring  to  alight,  upon  the  direction 
or  suggestion  of  the  railroad  employe.  Tlie  question  then 
might  very  properly  be  left  to  the  jury,  for  them  to  pronounce 
upon  the  character  of  the  act;  but  even  then,  as  it  was  held  in 
the  Filer  case,  if  the  cars  were  moving  at  such  a  rapid  rate  as 
to  charge  the  person  M-ith  knowledge  of  the  danger  in  the 
attempt,  the  act  would  be  reckless  and  no  recovery  could  be 
had.  To  alight  from,  or  to  board  a  train  in  motion,  is  a  negli- 
gent and  hazardous  act,  whicli  can  only  be  made  to  appear 
excusable  tvhen,  in  the  situation  of  the  person,  he  is  under 
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such  a  coercion  of  circumstances  as  to  raise  a  fair  question  as 
to  whether  he  was  really  in  the  free  possession  and  use  of  his 
faculties  and  judgment.  {Solomon  v.  Manhattan  Ji,  Co.j 
103  N.  Y.  437.)  Judge  Andrews,  in  the  case  cited,  held  sub- 
stantially as  1  have  just  stated.  In  his  view,  there  is  less  excuse 
in  boarding  a  moving  train  than  in  alighting  from  it,  and  the 
distinction  is  obvious.  Tlie  option  in  the  former  case  is  between 
an  unnecessary  and  possibly  dangerous  act  and  the  mere  incon- 
venience^ of  being  left  to  take  a  later  train. 

These  views  lead  to  the  conclusion  that  the  judgment  below 
should  be  reversed  and  a  new  trial  ordered,  with  costs  to  abide 
tlie  event 

CBrien,  J.  (dissenting).  Wlien  this  case  was  here  on  a 
fonner  ap[)eal  (112  N.  Y.  371),  it  was  held  that  the  plaintiffs 
intestate  was  guilty  of  negligence,  contributing  to  his  death, 
bei*ause  he  attempteii  to  board  the  train  when  running  by  the 
station  at  the  rate  of  at  least  six  miles  per  hour.  As  the  case 
was  then  presented,  the  testimony  conclusively  established  the 
fact  tliat  at  the  titne  when  the  train  was  passing  the  platform 
on  which  the  deceased  stood,  it  was  running  at  that  rate  of 
speed  at  least,  if  not  even  more.  Now,  the  case  is  here  upon 
&  very  different  state  of  facts.  Upon  the  last  trial,  resulting 
in  the  judgment  now  under  review,  three  witnesses  called  by 
the  plaintiff  testified  that  the  train  was  running,  at  the  time 
the  deceased  attempteii  to  get  on,  at  a  rate  of  speed  not  to 
exceed  from  one  to  two  miles  per  hour.  One  of  these  witnesses 
was  the  engineer  who  had  charge  of  this  very  train  when  the 
accident  happened,  and  another  was  the  tiremaiu  The  defend- 
ant, on  the  first  trial,  gave  no  evidence  in  regard  to  the  speed 
of  the  train,  but  on  the  last  trial  it  called  two  witnesses,  who 
testified  that  it  was  six  or  seven  miles  |)er  hour.  There  were 
some  facts  and  circumstances  proven,  l)earing  on  the  question 
of  speed  which  could  also  have  l)een  considered  by  the  jury, 
not  the  least  inu>ortant  of  which  was  the  undisputed  fact  that, 
though  the  train  was  rumiing  upi^>n  a  slippery  track  and  a  down 
grade,  it  was  brought  to  a  full  stop  M-itliin  one  hundred  feet 
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of  the  point  where  the  deceased  attempted  to  get  on.  In  this 
<K)nflict  of  testimony  the  case  went  to  the  jury  and  the  verdict 
for  the  plaintiff  mnst  be  t-aken  by  us  as  conclusively  establish- 
ing the  fact  that  the  train  was  running  at  the  rate  of  from  one 
to  two  miles  per  hour.  It  is  said  that  two  of  the  plaintiffs' 
witnesses  testified  on  the  first  trial  to  a  greater  rate  of  speed 
than  upon  the  last  trial.  That,  if  true,  was  a  circumstance 
for  the  consideration  of  the  jury  in  determining  what  weight 
the  testsmony  was  entitled  to,  but  it  has  no  place  in  the  con- 
sideration of  this  appeal.  The  only  question  that  we  have  to 
deal  with  is  whether  the  deceased,  in  attempting  to  board  the 
train  when  going  by  the  station  platform  at  the  rate  of  from 
one  to  two  miles  per  hour,  and  having  been  invited  by  the 
conductor  in  charge  of  the  train  to  "  jump  on,"  was  guilty  of 
negligence,  as  matter  of  law.  It  was  a  regular  station  on 
defendant's  road  where  its  train  stopped  and  where  passengers 
got  on  and  off.  On  this  morning,  however,  it  failed  to  stop. 
The  plaintiffs'  intestate  was  on  the  platform  waiting  for  the 
train  which  he  intended  to  take  as  a  passenger,  and  while  so 
waiting  for  it  to  stop  it  proceeded  slowly  past  the  platform, 
and  when  the  rear  car,  which  was  the  only  passenger  car  on  the 
train,  had  nearly  reached  the  point  where  he  was,  tlie  conductor, 
not  intending  to  stop,  invited  him  to  get  on  an(l  he  attempted 
to  do  so  and  was  killed.  It  is  not  the  province  of  this  court  to 
examine  the  evidence  in  order  to  form  some  theory  as  to  the  par- 
ticular manner  in  which  the  deceased  was  killed.  That  was  for 
the  jury.  We  can  only  know  from  the  findings  below  that  tlie 
platform  on  wliich  he  stood  was  separated  from  the  car  into 
which  he  was  invited  by  a  space  not  more  than  six  inches  wide, 
that  the  iron  railing  on  the  part  of  the  car  through  which  he 
must  pass  was  two  feet  and  six  inches  wide  and  the  platform 
of  the  car  which  he  attempted  to  reach  was  but  two  feet  higher 
than  the  place  where  he  stood.  The  attempt  of  a  passenger 
to  board  a  train  going  at  a  very  low  rate  of  speed  in  this  man- 
ner  and  under  such  circumstances  is  not  in  my  opinion* such  a 
reckless  and  dangerous  act  as  to  warrant  any  court  in  pronounc- 
ing it  negligence J5>^  se.  It  is  at  most  an  act  in  regard  to  which 
SiCKELS — ^VoL.  LXXXI,  4 
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peasonable  and  prudent  men  may  differ  and,  therefore,  it  is  for 
the  jury  to  determine  its  true  character  as  a  question  of  fact, 
under  all  the  circumstances  of  the  case.  This  rule  was  stated  by 
Peckham,  J.,  in  his  opinion  in  this  very  case  on  the  former 
appeal  in  this  language :  "  There  may  undoubtedly  be  circum- 
stances under  which  an  attempt  to  get  on  or  off  a  moving 
train  would  not  be  regarded  as  negligence,  as  a  matter  of  law 
and  where  the  question  of  negligence  under  all  the  circumstances 
of  the  case  should  be  submitted  to  the  jury."  If  this  rule  cannot 
properly  be  applied  to  a  case  Uke  tliis,  where  the  train  upon  the 
finding. of  the  jury,  was  barely  in  motion,  it  cannot  have  any 
practical  application  to  any  case  whatever.  If  it  is  correct  to 
say  that  a  passenger  in  attempting  to  board  a  train,  moving  at 
the  rate  of  one  to  two  miles  per  hour,  under  the  conditions  and 
circumstances  appearing  in  this  case,  is  guilty  of  negligence  as 
matter  of  law,  then  tlie  same  result  must  follow  in  every  case 
when  the  train  is  in  motion  at  alL  The  act  of  alighting  from 
a  moving  train  is  quite  as  dangerous  as  an  attempt  to  board  it 
while  going  at  the  same  speed.  The  only  difference  is  that  there 
exists  a  stress  of  circumstances  in  the  former  case  that  does  not 
exist  in  the  latter.  But  the  fact  that  there  may  be  reasons  for 
risking  the  danger  in  one  case  wliich  do  not  exist  in  the  other 
is  not  alone  enough  to  change  the  question  from  one  of  fact 
to  one  of  law.  This  Court  has  held  that  a  passenger  who 
attempts  to  get  off  a  slowly  moving  train  by  the  invitation 
of  a  servant  of  the  tjompany  is  not  as  a  matter  of  law, 
guilty  of  negligence.  (Fl/^^r  v.  JV,  Y.  C.  li.  R,  Co.^  49 
N.  Y.  47.) 

In  that  <;ase  the  danger  of  getting  off  was  as  great  and  even 
greater  than  would  be  an  attempt  to  get  on  while  the  motion 
of  tlie  train  was  the  same.  The  passenger  could  have  remained 
on  the  train  and  suffered  the  inconvenience  of  being  carried 
past  her  home,  and  in  the  case  at  bar  the  deceased  could  have 
waited  for  another  train,  but  surely  this  difference  in  the  cir- 
cumstdnces  cannot  change  what  was  held  to  be  a  question  of 
fact  in  the  former  case  into  a  question  of  law  in  this.  The 
highest  court  in  at  least  three  of  our  sister  states  has  passed 
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upon  this  question,  and  in  each  case  it  has  been  held  to  be  one 
of  fact 

In  John%on  v.  West  Chester  <&  P.  R.  R.  Co.  (70  Penn.  St. 
357)  a  passenger  attempted  to  board  a  train  moving  at  from 
three  to  four  miles  per  hour.  There  was  no  invitation  to  enter 
the  car.  It  was  held  that  it  was  for  tlie  jury  to  say  whether 
the  danger  of  boarding  the  train  when  in  motion  was  so  appa- 
rent as  to  make  it  the  duty  of  the  passenger  to  desist  from  the 
attempt.  Wliere  the  conductor  failed  to  stop  the  train  at  the 
platform  where  the  passengers  landed  and  when  the  train  was 
moving  at  from  two  to  four  miles  per  hour,  he  told  a  passenger 
to  get  off,  wlio  obeyed  his  direction  and  was  killed,  it  was  held 
that  this  act  was  not  in  law  negligence,  but  was  a  question  for 
the  jury.     {Lamheth  v.  N.  C.  R,  R.  Co,,  ^&  N.  C.  494.) 

In  another  case  a  young,  vigorous  man  stepped  down  from 
a  moving  train.  He  had  a  valise  in  one  hand  and  a  basket  in 
the  other.  There  was  no  direction  from  any  servant  of  the 
company.  In  an  action  to  recover  for  injuries  received  it  was 
held  that  it  was  a  question  for  the  jury  whether  he  exercised 
due  care.  {Cumherland  VaUeij  R.  R.  Co.  v.  Manga 7U',  61 
Md.  53.) 

I  think  that  the  act  of  the  deceased  in  attempthig  to  board 
the  train  upon  the  invitation  of  the  conductor  and  imder  all 
the  circumstances  disclosed  in  this  case,  presented  a  question 
of  fact  for  the  jury  and  not  a  question  of  law^. 

The  judgment  in  tins  case  cannot  be  disturbed  unless  we 
are  prepared  to  decide  that  the  deceased  was  in  law  guilty  of 
negligence  in  attempting  to  board  the  train  in  the  manner  and 
under  the  circumstances  stated.  The  evidence  of  negligence 
on  the  part  of  the  defendant  is  precisely  the  same  now  as  when 
the  case  was  here  before.  On  that  appeal  Judge  Peckham 
said :  "  It  was  the  duty  of  the  railroad  company  (having  adver- 
tised so  to  do)  to  stop  its  trains  at  the  station  in  question,  and 
to  give  ample  time  to  all  persons  desirous  of  getting  on  or 
leaving  at  that  station  to  do  so."  And  again,  referring  to  the 
invitation  of  the  conductor  to  get  on  the  train,  he  said  :  '*  It 
may  be  assumed  that  this  direction  implied  a  notice  to  the 
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deceased  that  the  train  would  not  stop  at  that  station,  and  that 
unless  he  attempted  to  get  on  while  the  car  was  thus  in  motion 
he  would  be  left  at  the  station  and  compelled  to  take  another 
and  a  later  train.  It  may  be  assumed  that  in  giving  this 
direction  and  in  failing  to  stop  the  train  the  company  was 
chargeable  with  negligence." 

The  point  that  the  trial  judge  submitted  nothing  to  the  jury 
except  the  evidence  as  to  whether  the  conductor  did  or  did 
not  invite  the  deceased  to  get  on  the  train  is  utterly  untenable. 
The  jury  were  expressly  charged  to  inquire  upon  the  evidence 
whether  the  defendant  failed  to  perform  its  duty  to  tlie 
deceased  in  not  bringing  the  train  to  a  stop,  and  upon  the 
question  whether  a  safe  opportunity  was  afforded  to  the 
defendant  to  get  upon  the  train,  they  were  to  consider  the. 
evidence  in  regard  to  the  invitation  of  the  conductor.  At  the 
end  of  the  charge  defendant's  counsel  requested  the  court  to 
instruct  the  jury  that  in  case  they  found  that  the  conductor 
did  not  invite  the  deceased  to  get  aboard  the  train,  their  ver- 
dict must  be  for  the  defendant,  as  that  ended  the  case,  and 
this  request  was  allowed.  This  did  not  withdraw  from  the 
jury  the  evidence  bearing  upon  the  failure  of  the  defendant 
to  stop,  or  any  other  question  previously  submitted,  but  was 
in  effect  an  instruction  that,  although  the  defendant  failed  in 
its  duty  to  stop  the  train  at  the  station,  yet  there  could  be  no 
recovery  unless  the  conductor  invited  the  deceased  to  get  on. 
If  there  was  any  error  in  this  part  of  the  charge  it  was  in  favor 
of  the  defendant  and  cannot  now  be  used  for  the  purpose  of 
reversing  the  judgment. 

The  judgment  should  be  aflSmied. 

All  concur  with  Gray,  J.,  except  Buger,  Ch.  J.,  Andrews 
and  O'Brien,  JJ.,  dissenting. 

Judgment  reversed. 
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The  People  of  the  State  of  New  York,  Appellant,  ^^  The     y^u  -  ^ jt  / 
Broadway  Railroad  Company  of  Brooklyn,  Respondent.        ..  29 

Words  and  phrases  in  a  statute,  conferring  upon  a  corporation  its  fran-     I    ^^^   *^^ 
cbises  and  special  privileges,  which  are  ambiguous  or  admit  of  different 
meanings,  must  receive  that  construction  which  is  most  favorable  to  the 
public. 

Defendant,  a  street  railroad  company,  organized  in  pursuance  of  an  act 
passed  in  1858  (Chap.  808,  Laws  of  1858).  and  which  had  constructed 
and  was  operating  its  road  in  the  city  of  Brooklyn,  was,  by  an  amend- 
ment to  said  act,  procured  by  it,  passed  in  1860  (Chap.  461,  Laws  of 
18^10).  authorized  to  lay  tracks  for  several  distinct  routes,  some  of  which 
were  beyond  the  city  limits,  but  all  of  which  were  part  of  an  entire 
railroad  system,  on  certain  streets,  avenues  and  plank-roads  specified, 
which  had  been  at  that  time  legally  opened  and  graded;  some  of  the 
routes  were  authorized  to  be  "  extended,"  and  others  to  be  laid  through 
cert-ain  other  streets  "whenever  they  shall  have  been  legally  opened 
and  graded "  (§  1).  Defendant  was  required  to  "  complete  the  tracks 
upon  the  said  several  streets  and  avenues  or  roads  named  "  on  or  before 
October  1,  1861.  "or  as  soon  thereafter  as  the  said  streets  and  avenues 
within  said  city  shall  have  been  opened,  graded  and  paved,  and  upon 
any  planked  road  or  roads  whenever  the  consent  of  the  plank-road  com  • 
panics  shall  have  been  obtained."  In  an  action  to  have  declared  for 
felted  the  franchises  granted  by  said  act  of  1860,  it  appeared  that  on 
some  of  the  routes  defendant  in  that  year  laid  a  single  line  of  track 
through  some  of  the  streets  specified,  which  were  then  opened,  gradetl 
and  used  as  streets,  and  operated  the  same  until  in  the  year  1874. 
when  it  removed  the  tracks,  and  has  not  since  maintained  or  operated 
a  road  therein,  and  for  twelve  years  prior  to  the  commencement  of  the 
action  it  had  not  maintained  or  operated  a  road  upon  any  of  the  routes 
mentioned  in  said  act,  although  most  of  the  streets  named  had  then  been 
opened,  graded  and  paved.  Defendant  claimed  it  was  not  bound  to 
build  its  road  on  any  one  of  the  routes  until  all  the  streets  upon  it  were 
opened  and  graded  so  that  the  road  could  be  constructed  on  the  whole 
route.  Held,  untenable;  that  it  was  the  legislative  intent,  and  under  the 
act  defendant  was  required  to  lay  its  tracks  within  the  time  specified 
upon  such  of  the  streets  named  as  were  opened  and  graded,  and 
upon  the  other  streets  as  soon  as  they  were  opened,  graded  and 
paved;  that  defendant  could  not  accept  the  franchises  and  leave  them 
in  abeyance;  that  the  fact  that  it  would  not  have  been  profitable  to  build 
roads  on  the  routes  specified  until  each  route  was  opened  the  whole 
length  thereof  was  no  excuse  for  failure  to  comply  with  the  require- 
ments of  the  act;  that  such  failure  was  a  good  ground  for  forfeiture; 
and  that  the  court  had  power  to  declare  the  franchises  forfeited. 


30  People  v.  B.  K.  R.  Co.  [Mar., 

Statement  of  case. 

Also  held,  that  under  the  requirement  that  defendant  should  build  upon 
any  plank-road  whenever  the  consent  of  the  plank-road  company  could 
be  obtained,  it  was  the  duty  of  defendant  to  use  reasonable  diligence  to 
obtain  such  consent;  and,  therefore,  it  was  no  answer  that  it  did  not 
appear  that  such  consent  had  been  obtained. 

It  was  claimed  by  the  defendant  that,  as  by  an  act  passed  in  1867  (Chap. 
905,  Laws  of  1867),  it  was  prohibited  from  building  its  road  on  one  of 
the  avenues  named,  this  was  an  answer  to  its  default  as  to  that  avenue. 
Meld,  untenable,  as  at  the  time  of  the  passing  of  said  act  defendant 
had  been  in  default  for  over  five  years,  and  so  there  was  good  ground  for 
forfeiture. 

Also  held,  that  defendant  was  not  aided  by  the  acts  of  1875,  1879  or  1882 
(Chap.  598,  Laws  of  1875;  chap.  350,  Laws  of  1879;  chap.  405,  Laws  of 
1882),  each  of  which  extends  for  two  years  the  time  for  the  completion  of 
the  road  of  any  railroad  company  which  had  been  unable  to  construct  its 
road  within  the  time  specified  in  its  charter;  that  the  act  of  1882  did  not 
apply  to  defendant,  as  by  it  it  is  provided  it  should  not  apply  to  any 
corporation  which  had  already  commenced  the  construction  of  its  road; 
also  that  none  of  the  acts  applied,  as  it  did  not  appear  it  was  unable  from 
any  cause  to  construct  the  roads  it  was  bound  to  construct. 

Also  field,  that  the  extensions  in  the  various  acts  were  for  terms  of  two 
years  beyond  the  time  previously  limited,  so  that  if  they  did  apply  to 
defendant  their  combined  effect,  at  most,  would  be  to  extend  the  time 
for  six  years  from  October  1,  1861. 

People  V.  Broadxtay  R.  R.  Co.  (56  Hun,  45),  reversed. 

(Argued  February  25,  1891;  decided  March  10,  1891.) 

Appeal  from  judgnuent  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  4,  1890,  which  reversed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  commenced  in  May,  1888,  to  have  declared 
forfeited  for  non-user  the  franchises  obtained  by  the  defend- 
ant under  chapter  401  of  the  Laws  of  1860,  in  certain  streets 
of  the  city  of  Brooklyn. 

Judgment  was  rendered  by  the  Special  Term  forfeiting  the 
franchises  as  prayed  in  the  complaint.  From  that  judgment 
the  defendant  appealed  to  tjie  General  Term  where  the  judg- 
ment was  reversed,  and  an  absolute  judgment  was  given  for 
the  defendant  dismissing  the  complaint. 

The  material  facts  sufficiently  appear  in  the  opinion. 
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Benjaracm  F,  Tracy  and  Jesse  Johnson  for  appellant.  The 
answer  admits,  in  the  broadest  and  most  complete  form,  that 
the  defendant  accepted  the  act  of  1860  and  the  franchises 
thereby  granted,  and  that  it  also  accepted  and  assumed  the 
obligations  implied  by  the  acceptance  of  that  franchise. 
Wherever  a  privilege,  charter  or  franchise  is  granted  and 
accepted,  an  obligation  to  execute  the  purpose  of  the  franchise 
is  thereby  imposed  and  assumed.  {Conrad  v.  Trustees^  etc.^ 
16  K  Y.  158,  163,  164;  People  v,  W.  T.  cfe  B,  Co.,  47  id. 
592 ;  Code.  Civ.  Pro.  §  1797;  Denike  v.  If,  F.  cfe  R  L,  Co., 
m  N.  Y.  599  ;  People  v.  A.  cfe  F.  R.  R.  Co.,  24  id.  261, 267 ; 
People  V.  N.  B.  /?.  Co.,  53  Barb.  98, 103, 122;  42  N.Y.  229 ; 
TJioiaas  V.  B.  B.  Co.,  101  U.  S.  84 ;  C.  L.  Im.  Co.  v.  NeedUs, 
113  id.  580 ;  Moore  v.  B.  C.  B.  B.  Co.,  108  N.  Y.  104 ;  People 
v.  X.  cfe  J/.  T.  B.  B.  Co.,  23  Wend.  204 ;  Angell  &  Ames  on 
Corp.  §  774 ;  Potter  on  Corp.  §  OSS  ;  Coimnonwealth  v.  Comr- 
mercial  Bank,  28  Penn.  St.  383,  389  ;  Peopls  v.  U.  cfe  C.  T. 
Co.,  23  Wend.  254;  People  v.  B.  cfe  B.  T.  Co.,  Id.  221,  232; 
People  V.  T.  11.  Co.,  44  Barb.  625 ;  In  re  J.  M.  Ins.  Co.,  4 
Sandf.  Ch.  559 ;  Ward  v.  .9.  I?is.  Co.,  7  Paige,  294;  Co7iro  v. 
Grai/,  4  How.  Pr.  166 ;  People  v.  Z.  B.  Co.,  120  111.  49 ;  States 
V.  H.,  etc.,  B.  Co.,  29  Conn.  539.)  The  company  did  build 
one  complete  route  and  operated  a  railroad  there  from  about 
1861  to  1876,  and  then  discontinued  operations  and  removed 
and  destroyed  the  road.  That  default  alone  was  sufficient  to 
cause  a  forfeiture  of  the  franchise  granted  by  the  act  of  1860, 
(People  V.  N.  B.  B.  Co.,  42  N.  Y.  207,  229 ;  53  Barb.  98, 
102,  103 ;  People  v.  A.  cfe  V.  B.  B.  Co.,  24  N.  Y.  269 ;  Peoph 
V.  Z.  B.  Co.,  120  111.  49.)  The  act  of  1860  expressly  pro- 
vided that  the  defendant  should  construct  its  railroad  on  cer- 
tain streets  —  the  streets  then  opened  and  graded  —  before 
October,  1861,  and  on  the  other  streets  and  avenues  whenever 
those  streets  and  avenues  should  be  respectively  opened,  graded 
and  paved.  {Peoph  ex  rel.  v.  Coiars.  of  Taxes,  95  N.  Y.  554 ; 
Mclntyre  v.  Ingraham,  35  Miss.  25 ;  Freeihy  v.  Freethy,  42 
Barb.  642 ;  Bestc/)^  v.  Pcnoell,  7  111.  119 ;  Noe  v.  People,  39 
id.  96;  Jocelyn  v.  Barrett,  18  Ind.  128;  Endlich  on  Stat. 
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§§  354,  355 ;  2  Cow,  419 ;  91  D.  S.  72 .  2  Pars,  on  Cont.  637» 
638 ;  F.  Co.  v.  Hyde  Park,  97  U.  S.  659.)  The  time  liinita 
tions  as  to  completing  this  railroad,  contained  in  its  granting 
act,  do  not  abrogate  and  supersede  the  provisions  as  to  com- 
pleting contained  in  the  General  Railroad  Act.  {Hawkins  v. 
Mayor,  etc.,  64  N.  Y.  18  ;  Laws  of  1858,  chap.  303 ;  Laws  of 
1850,  chap.  140,  §  47;  McMamis  v.  Gaven,  77  N.  Y.  36;  In 
re  Wojter  Comrs.  of  Amsterdmn,  96  id.  351 ;  Game  v.  Dur- 
hum,  18  J.  &  S.  306;  PeopU  v.  Palmer,  109  N.  Y.  110.) 
The  defendant,  however,  insists  that  it  is  not  every  neglect  of 
legal  requirements  that  is  the  cause  for  the  forfeiture  of  a  f ran 
chise.  Passing  the  question  whether  or  not  the  character  of 
the  omission  does  not  present  a  question  of  discretion  for  the 
consideiation  of  the  attorney-general  rather  than  the  courts, 
we  content  ourselves  with  tlie  proposition  that  where  the 
default  is  the  entire  failure  to  do  that  for  the  j^erformance  of 
which  the  franchise  was  given,  no  such  rule  applies.  {Cofn- 
merclal  Bank  v.  State,  6  Sm.  &  M.  617.)  A  compliance  with 
the  condition  of  the  grant  after  sucli  a  neglect  or  omission  as 
created  a  cause  of  forfeiture,  is  not  a  defense  in  an  action  for 
forfeiture.  {People  v.  H  cfe  (7.  T.  R.  Co,,  23  Wend.  257; 
Ward  V.  S,  Im.  Co,,  7  Paige,  299 ;  People  v.  B.  cJ&  P.  T.  B. 
Co.,  23  Wend.  243 ;  Peopls  v.  iV^.  B.  Co.,  53  Barb.  98.)  As 
the  obligation  to  build  existed  at  common  law,  so  did  the  right 
of  forfeiture  exist  at  common  law,  and  the  writs  of  quo  war- 
ranto and  in  the  nature  of  quo  warranto,  and  of  scire  facias; 
were  the  old  and  appropriate  common-law  methods  for  enforcing 
the  penalty  of  such  a  default.  (2  Bouvier's  Law  Dictionary, 
614,  title  Scire  Facias ;  Angell  &  Ames  on  Corp.  chap.  21, 
§§  731 ;  High  on  Ex.  Rem.  591 ;  PeopU  ^  rel.  \.  HaU,  8a 
K  Y.  117.) 

George  W.  Wingate  and  Thomas  S.  Moore  for  respondent. 
The  intention  of  the  legislature  with  reference  to  the  grant  of 
this  franchise  must  be  gathered  by  regarding  it  as  a  whole  with 
reference  to  the  purpose  which  it  was  designed  to  effect.  If, 
therefore,  any  part  of  the  language  of  the  act  is  inconsistent 
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with  this  general  purpose,  it  must  be  construed  as  limited  and 
explained  by  the  echeme  considered  as  a  whole.  {Holmes  v. 
CarUy,  31  N.  Y.  290 ;  Chase  v.  jV.  Y.  C.  R.  R.  Co,,  26  id. 
523 ;  Potter's  Dwarris  on  Stat  180.)  The  General  Term  was 
correct  in  its  decision  that  the  act  constituted  a  grant  in  pre- 
senH  of  all  the  franchises  contained  in  it,  and  that  these  rights 
I  continued  as  to  each  branch  until  all  the  streets  composing  the 

I  whole  of  such  branch  were  opened,  graded  and  paved.     {Jack- 

son V.  Topping,  1  Wend.  388 ;  Ha^hrooh  v.  Paddock,  1  Barb. 
635  ;  Linden  v.  Hepburn,  3  Sandf.  368.)  The  General  Term 
was  clearly  correct  in  overruling  the  decision  of  the  Special 
Term  that  the  act  made  it  obUgatory  upon  the  company  to 
extend  its  tracks  piecemeal  into  each  of  the  streets  constituting 
thefte  different  routes,  and  which  streets  were  not  opened, 
graded  and  paved  in  1860,  as  portions  of  them  were,  from  time 
to  time,  so  opened,  graded  and  paved,  under  penalty  of  for- 
feiting all  the  franchises  created  by  the  act.  {In  re  D,  E,  R, 
Co.,  113  N.  Y.  275 ;  -N,  7.  dk  N.  //.  R.  R,  Co.  v.  Kip,  46 
id.  542,  547.)  The  Special  Term  was  also  properly  held  by  the 
General  Term  to  be  in  error  in  finding  that  it  was  the  duty  of 
the  defendant  to  construct  the  first  branch  through  Eighth  and 
Ross  streets,  and  Bedford  avenue  to  Fulton  street,  before  Octo- 
ber 1,  1861.  (Laws  of  1867,  chap.  905  ;  In  re  M.  T.  Co,,  111 
N.  Y.  603 ;  Laws  of  1875,  chap.  598.)  The  General  Tenn 
was  also  correct  in  its  decision  that  the  Special  Term  was  in 
error  in  holding  that  the  defendant  had  violated  the  franchise 
vested  in  it  by  the  act  of  1860  in  taking  up  the  section  of  the 
road  which  it  constructed  through  a  part  of  Johnson  avenue 
and  Morrell  street.  {Commonwealth  v.  P,  R,  R,  Co,,  78  Mass. 
180.)  Even  if  there  had  been  a  technical  violation  of  the 
statute  as  to  one  of  these  franchises  the  judgment  of  forfeiture 
should  not  have  been  rendered  as  a  matter  of  discretion,  as  it 
is  not  just.  (Code  Civ.  Pro.  §§  1798,  1799,  1801 ;  Wood  on 
Eailroads,  §  499 ;  Munn  v.  P.  Co,,  8  Pet.  281 ;  High  on  Ex. 
Rem.  §649;  State  v.  Com.  Bank,  10  Ohio,  535;  Stats  v. 
Farmer's  College,  32  id.  487.)  The  lapse  of  time  since  the 
alleged  breach  of  duty  makes  it  inequitable  that  they  should 
SiCKELs  — Vol.  LXXXI.  5 
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be  considered  as  reasons  for  forfeiting  the  Central  avenue  route. 
(High  on  Ex.  Rem.  §  659.)  Any  cause  of  forfeiture  which 
may  have  arisen  prior  to  1873  was  waived  by  chapter  788  of 
the  Laws  of  1873.  {N.  Y.  K  JR.  It  Co.,  70  N.  Y.  338.) 
Any  defalt  of  the  defendant  in  failing  to  construct  its  road 
has  been  cured  by  express  statute.  (Laws  of  1875,  chap.  598 ; 
Laws  of  1879,  chap.  350 ;  Laws  of  1882,  chap.  405.) 

Earl,  J.  The  defendant  was  organized  in  pursuance  of  tlie 
act,  chapter  303  of  the  Laws  of  1858,  under  the  General  Rail- 
road Act,  and  it  was  required  to  complete  its  road  through 
the  streets  mentioned  in  the  first  section  of  the  act  within 
eighteen  months  from  the  passage  of  the  act.  It  constructed 
its  road  within,  the  time  mentioned,  upon  the  route  specified,  a 
distance  of  al)out  four  miles  and  a  half.  In  April,  1860,  the 
act,  chapter  461  of  the  Laws  of  that  year  was  passed,  section  1 
of  which  is  as  follows : 

"  It  shall  be  lawful  for  the  Broadway  Railroad  Company  of 
Brooklyn,  organized  by  virtue  of  the  act  hereby  amended,  to 
lay  down  a  single  line  of  railroad  track,  commencing  at  their 
present  track  at  South  Sixth  street,  through  Eighth  street,  to 
and  across  Broadway  to  Ross  street,  and  double  line  of  rail 
road  tracks  through  said  Ross  street  and  Bedford  avenue  to 
Fulton  avenue;  and  whenever  Kostrand  or  Rogers  avenue 
shall  have  been  legally  opened,  graded  and  paved,  to  extend 
the  line  of  double  tracks  through  Fulton  and  either  K'ostrand 
or  Rogers  avenue  to  the  village  of  Flatbush ;  also,  to  lay  a 
single  line  of  railroad  track,  commencing  at  their  present  track 
on  South  Sixth  street,  through  Eleventh  street  to  south  Fifth 
street,  through  South  Fifth  street  to  Montrose  avenue,  through 
said  aveime  to  Morrell  street,  through  Morrell  to  Johnson 
street,  through  Johnson  street  to  intersect  the  track  of  said 
company  on  Broadway,  and  a  double  line  of  tracks  from  Mor- 
rell street  through  Johnson  to  its  intersection  with  the  Cypress 
Hills  plank-road,  and  through  and  over  said  plank-road  to 
Cypress  avenue;  and  whenever  Cypress  avenue  shall  have 
been  legally  opened  and  graded,  to  extend  a  double  or  single 
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track  on  said  avenue  to  Cypress  Hills  cemetery.  Also,  when- 
ever Wliite,  Bogart  or  Thames  streets  and  Central  or  Knicker- 
bocker avenue  shall  have  been  legally  opened  and  graded,  the 
said  company  are  authorized  to  lay  a  double  .or  single  line  of 
railroad  track  through  and  over  the  same  to  the  city  line,  from 
the  intersection  of  either  White  or  Bogart  street  with  the 
Cypress  Hills  plank-road  and  the  track  hereinbefore  authorized 
to  be  laid  on  said  plank-road,  with  the  privilege  to  lay  tracks 
for  the  necessary  turnouts ;  which  tracks,  when  laid,  shall  be 
maintained  and  operated  by  said  company  in  conformity  to 
the  several  provisions  of  the  act  hereby  amended  relative 
thereto." 

And  section  3  of  the  act  is  as  follows : 

"  Said  railroad  company  shall  complete  the  tracks  upon  the 
said  several  streets  and  avenues  or  roads  named  in  the  first 
section  of  this  act  on  or  before  the  first  day  of  October, 
eighteen  hundred  and  sixty-one,  or  86  soon  thereafter  as  the 
said  streeets  and  av^enues  within  said  city  shall  have  been 
opened,  graded  and  paved,  and  upon  any  plank-road  or  roads, 
whenever  the  consent  of  the  plank-road  companies  shall  have 
been  obtained." 

The  defendant  accepted  the  act  and  the  franchises  and 
rights  thereby  given,  and  assumed  the  obhgations  thereby 
imposed.  At  the  time  of  the  passage  of  the  act  of  18()0 
Eleventh  street  from  South  Sixth  street  to  South  Fifth  street, 
South  Fifth  street  from  Eleventh  street  to  Montrose  avenue, 
Montrose  avenue  from  South  Fifth  street  to  Morrell  street, 
Morrell  street  from  Montrose  avenue  to  Johnson  street,  and 
Johnson  street  from  Morrell  street  to  Broadway,  were  city 
streets,  opened,  graded,  and  paved,  and  traveled  and  in  use  Jis 
such.  Tlie  aggregate  length  of  such  streets  was  about  one 
mile  and  a  half.  In  the  fall  of  1860,  the  defendant  constructed 
a  single  line  of  railroad  tracks  through  such  streets  and  began 
to  operate  the  same  with  cars  on  the  1st  day  of  March,  1861 ; 
and  so  it  continued  until  in  the  year  1876,  when  it  removed 
its  tracks  from  those  streets  and  it  has  never  since  maintained 
or  operated  any  road  therein.     In  1887  the  defendant  com- 
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menced  the  confitrnction  of  its  road  on  Central  avenue,  and 
expended  in  so  doing  upwards  of  $12,000,  and  laid  upwards 
of  3,000  feet  of  tracks,  when  it  was  stopped  by  adverse  htiga- 
tion ;  but  upon  the  tracks  thus  laid  it  has  never  operated  any 
cars. 

It  thus  appears  that  during  the  twelve  years  prior  to  the 
commencement  of  this  action  the  defendant  did  not  maintain 
or  operate  a  railroad  upon  any  of  the  routes  mentioned  in  the 
act  of  1860,  and  that  during  twenty-eight  years  prior  to  the 
commencement  of  this  action  it  did  not  attempt  to  build  or 
maintain  any  railroad  upon  any  of  the  routes  mentioned  in  that 
act  except  as  above  mentioned. 

The  claim  on  the  part  of  the  plaintiflE  is  that  for  the  non-user 
of  the  franchises  conferred  upon  the  defendant  by  the  act  of 
1860,  and  for  its  neglect  to  perform  the  obligations  assumed 
by  it  under  that  act,  it  forfeited  all  its  rights  and  franchises 
under  the  act ;  and  so  it  was  held  at  tlie  Special  Term. 

The  defendant  claims  that  it  was  not  bound  to  build  its  road 
upon  any  one  of  the  routes  mentioned  in  tlie  act  until  the  streets 
upon  such  route  were  opened,  graded  and  paved  so  that  the 
road  could  be  constructed  upon  the  whole  route  and,  there- 
fore, that  it  had  not  forfeited  any  of  itg  franchises ;  and  so  the 
General  Term  held,  and  reversed  the  judgment  of  the  Special 
Term. 

The  General  and  Special  Terms  diflPered  as  to  the  construc- 
tion of  the  act  of  1860;  and  as  the  real  merits  of  the  contro- 
versey  between  the  parties  depend  upon  the  construction  of 
that  act,  we  will,  in  the  main,  confine  our  attention  to  that. 

As  the  judgment  of  the  General  Term  does  not  state  that 
the  reversal  was  upon  the  facts,  we  must  presume  it  to  have 
been  solely  upon  the  law,  and  not  upon  the  facts,  or  in  the 
exercise  of  any  discretion.     (Code,  §  1338.) 

The  act  of  1860  was  obtained  by  the  defendant,  or  in  its 
interest.  It  may  be  assimied  that  the  language  therein  con- 
tained was  the  language  chosen  by  it  to  define  the  rights  and 
franchises  which  it  sought  by  the  act.  As  the  act  conveyed  to 
it  franchises  and  special  privileges,  its  language  must  be  con- 
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stnied  most  favorably  to  the  people  and  all  reasonable  doubts 
in  construction  must  be  solved  against  the  defendant.  Words 
and  phrases  which  are  ambiguous,  or  admit  of  different  mean- 
ings are  to  receive,  in  such  cases,  that  construction  which  is 
most  favorable  to  the  public.  {Barrett  v.  StockUni  and 
Darlington  li.  Co,^  2  M.  &  G.  134;  Stourhridge  Canal  v. 
Wheeley^  2,  B.  ife  Ad.  792;  Fertilizing  Co.  v.  Hyde  Parlc^ 
97  t).  S.  659;  Spragx^  v.  BirdsaU^  2  Cowen,  419;  Avhum 
ik  Cato  Pank'Iioad  Co.  v.  Douglxiss^  9  N.  Y.  444 ;  People  v. 
N.  r.  i&  S.  I.  F.  Co.,  68  id.  71 ;  Langdon  v.  Maym^,  etc.,  93 
id.  129.)  The  act  must  now  be  construed  as  the  courts  would 
have  construed  it  if  it  had  come  in  question  soon  after  its 
])a3sage.  The  defendant  cannot  claim  a  liberal  or  enlarged 
construction  of  the  act  to  shield  itself  against  a  forfeiture 
alleged  to  have  been  voluntarily  incurred.  It  would  be  quite 
a  paradox  to  hold  that  it  could  enlarge  its  franchises,  or  extend 
its  rights  by  exposing  them  to  condemnation  for  non-user. 
The  language  of  the  act  must,  under  all  circumstances  and  in 
all  proceedings  and  actions,  receive  the  same  construction  and 
have  the  same  scope  and  meaning.  But,  while  the  act  is  to  be 
strictly  construed  in  such  a  case,  the  conduct  under  the  act 
which  is  claimed  to  constitute  the  forfeiture  of  corporate  rights 
and  franchises,  is  to  have  a  charitable  and  liberal  construction, 
like  any  conduct  tending  to  penal  consequences.  In  consider- 
ing such  conduct  courts  will  lean  against  forfeitures,  and  the 
doctrine  that  courts  are  reluctant  to  declare  and  enforce  for- 
feitures can  have  no  other  application  to  such  a  case  as  this. 

A  few  other  facts  must  now  be  stated.  Not  only  were  the 
streets  above  mentioned  upon  which  the  railroad  was  built  in 
1860  opened,  paved  and  graded,  but  in  that  year  Eighth  street, 
from  South  Sixth  street  to  and  across  Broadway  to  Ross  street, 
and  Ross  street  to  Bedford  avenue,  and  Bedford  avenue  to 
Fulton  avenue  were  opened,  graded  and  paved,  and  the  aggre- 
gate length  of  these  streets  was  about  two  miles.  Fulton 
avenue,  from  Bedford  avenue  to  Nostrand  avenue  was  opened, 
graded  and  paved  prior  to  1855 ;  Nostrand  avenue,  from  Fulton 
avenue  to  the  city  line  and  the  village  of  Flatbush  was  opened 
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on  or  prior  to  September,  1859,  and  graded  and  paved  from 
Fulton  street  to  Butler  street  prior  to  the  year  1867,  and  from 
Butler  street  to  the  city  line  in  1869.  Rogers  avenue  was 
opened  in  1870,  and  graded  and  curbed  from  Dean  street  to 
the  city  line  in  1875,  and  graded  and  paved  from  Bergen  street 
to  Dean  street  in  1886.  The  remainder  of  Rogers  avenue  is 
now  a  part  of  Bedford  avenue,  which  was  opened,  graded  and 
paved  about  the  year  1870.  Johnson  street  to  its  intersection 
with  Cypress  Hills  plank-road,  and  the  plank-road  to  Cypress 
avenue,  were  opened,  making  a  good  dirt-road  from  Morrell 
street  to  the  avenue,  a  portion  of  which  was  macadamized,  and 
the  whole  of  which  is  now  known  as  Johnson  avenue  and  used  as 
a  public  street  or  highway,  although  it  has  never  been  opened, 
graded  and  paved  under  that  name  as  one  of  the  streets  of  the 
city.  Cypress  avenue,  from  its  intersection  with  Johnson 
avenue  to  the  city  line,  is  a  good  country  dirt-road,  but  it  has 
not  been  paved.  Bogart  street  to  Thames  street  was  not  paved 
until  about  the  year  1887.  Thames  street  from  Bogart  street 
to  opposite  and  adjacent  to  Knickerbocker  avenue,  and  Wliite 
street  from  Johnson  avenue  (formerly  Cyprus  Hill  plank-road) 
to  a  point  adjacent  to  Central  avenue,  have  not  been  opened, 
graded  or  paved.  Central  avenue  extends  from  Flushing 
avenue  to  the  city  line,  a  distance  of  about  9,900  feet.  It  was 
opened,  in  the  year  1871,  a  distance  of  about  9,10t)  feet,  and 
was  graded  and  paved  a  distance  of  6,000  feet  on  or  prior  to 
March  29,  1875,  and  a  distance  of  260  feet  further  in  1885. 
The  remainder  thereof  was  never  graded  or  paved,  and  a 
portion  thereof,  which  is  now  graded  or  paved,  is  about  3,600 
feet  in  length.  Knickerbocker  avenue  extends  from  Flushing 
avenue  to  the  city  line,  a  distance  of  about  9,200  feet.  It  was 
opened  from  Myrtle  street  to  Greene  avenue,  a  distance  of 
about  2,000  feet,  on  or  prior  to  November  18, 1872.  Between 
Flushing  avenue  and  the  city  line  it  lias  been  graded  and  paved 
for  a- distance  of  about  3,600  feet;  on  about  seven  or  eight 
himdred  feet  of  that  portion  of  the  avenue  there  is  a  dirt-road 
which  is  used  as  a  street,  and  on  which  there  are  some  houses ; 
the  remainder  of  such  avenue  is  in  fields,  entirely  unimproved. 
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The  defendant,  having  accepted  the  law  of  1860,  was  bound 
to  act  under  it  It  could  not  accept  the  franchises  given  to  it 
and  then  leave  them  in  abeyance.  They  are  supposed  to  have 
been  given,  not  exclusively  for  the  benefit  of  the  dcS'endant, 
but  also  in  the  interests  of  the  public.  It  cannot  be  supposed 
that  the  legislature  meant  to  give  tliem  without  imposing  obli- 
gations upon  the  defendant  to  build  its  roads  until  certain 
streets  running  out  into  the  country  should,  in  the  distant 
future,  be  opened,  graded  and  jjaved.  Why  was  this  act 
passed  in  1860,  if  it  was  not  intended  or  supposed  that  any- 
thing was  to  he  done  under  it  for  twenty-five  or  fifty  years  ? 
Can  it  be  supposed  that  the  legislature  meant  to  confer  these 
francliises  upon  the  defendant,  leaving  it  optional  ^nth  it 
whether  it  would  build  its  roads  in  one  or  fifty  yeai-s.  Such 
legislation  would  be  against  public  ]>olicy,  and  such  a  legislative 
intent  cannot  be  presumed.  It  nmst  be  sup{K)sed  that  the 
defendant  applied  for  the  franchises  and  that  the  legislature 
granted  them  intending  that  they  should  be  used,  at  least  to 
some  extent,  and,  so  far  as  practicable,  in  the  near  future. 
Why  then  did  the  defendant  not  at  once  construct  the  first 
route  mentioned  in  the  act,  from  South  Sixth  street  to  Fulton 
avenue  ?  The  streets  on  that  route  were  oj)ened,  gmded  and 
paved  and  no  reason  can  Ije  perceived  why  the  road  there  .should 
not  have  been  built  simply  because  Xostrand  or  Rogei's  avenues 
had  not  been  oi)ened,  graded  and  paved.  It  was  the  plain  intent 
that  the  road  upon  that  route  should  be  presently  built,  and 
that  w^ien  Kostrand  and  Rogers  avenues  should  have  been 
legally  oj)ened  the  road  thus  built  should  be  extended  to  the 
village  of  Flatbush.  It  cannot  be  properly  said  that  a  road  is 
''extended,"  unless  it  is  then  and  there  existing  to  be  extended. 
The  very  language  implies  that  the  road  was  to  be  built,  and 
then,  after  the  opening  of  the  avenues  mentioned,  extended. 

It  was  the  manifest  intention  of  the  act  that  a  road  should 
be  built  upon  the  second  route  mentioned  therein,  to  wit: 
througli  Eleventh  street  around  to  Broa^lway,  and  a  double 
line  of  tracks  from  Morrill  street  to  the  Cypress  Hills  plank- 
road,  and  through  and  over  the  plank-road  to  (Cypress  avenue. 
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That  was  a  road  also  to  be  extended  when  Cypress  avenue  had 
been  legally  opened  and  graded.  But  its  construction  was  not 
to  be  delayed  until  that  event  happened.  The  streets  on  a 
large  portion  of  that  route  were  actually  opened,  graded  and 
paved,  and  the  plank-road  w^as  there,  an  open  highway,  upon 
which,  by  its  consent,  a  railroad  could  be  built.  It  is  said  in 
answer  to  this  that  it  was  not  shown  that  the  defendant  had 
the  consent  of  the  plank-road  company.  But  it  was  its  duty 
to  use  reasonable  efforts  and  due  diligence  to  obtain  that  con- 
sent, as  it  was  its  duty  to  use  reasonable  efforts  and  due  diligence 
to  build  its  road  upon  the  route  mentioned.  If  it  had  shown 
that>  it  could  not  procure  the  consent  of  the  plank-road  com- 
pany, that  would  have  been  a  reasonable  excuse  for  not  building 
its  road  thereon ;  but  no  such  proof  was  given  or  attempted, 
and,  therefore,  the  fact  that  it  was  not  shown  that  it  had  pro- 
cured the  consent  of  the  plank-road  company  is  no  answer  to 
the  claim  that  it  was  its  duty  to  build  its  road  upon  that  route. 
But  for  several  years  before  the  commencement  of  this  action 
the  plank-road  had  disappeared  and  no  tolls  were  there  taken, 
and  it  was  not  necessary,  therefore,  for  the  defendant  to  pro- 
cure its  consent.  The  legislative  authority  was  all  that  was 
needed  for  the  construction  of  its  road  upon  that  route.  There- 
fore, it  was  in  default  for  not  building  its  road  upon  that  route. 
Whenever  White,  Bogart  or  Thames  streets,  and  Central  or 
Knickerbocker  avenue  should  have  been  legally  opened  and 
graded  the  company  was  authorized  to  lay  a  single  or  double 
line  of  railroad  tracks  through  and  over  the  same  to  the  city 
Ikie.  But  as  these  streets  were  not  opened  or  graded  it  is  quite 
clear  that  the  defendant  was  not  bound  to  build  its  road  upon 
that  route.  But  all  these  routes  were  part  of  an  entire  railway 
system.  They  were  really  branches  of  the  Broadway  road,  the 
trunk  line  of  the  defendant.  The  third  route  above  mentioned 
was  evidently  intended  to  be  operated  in  connection  with  a 
portion  of  the  second  route  mentioned,  and  the  cars  thereon 
were  expected  to  reach  Broadway  and  other  parts  of  the  city 
over  that  route.  If  that  route  (the  third)  had  been  the  only 
one  upon  which  the  defendant  was  authorized  to  build  its  road 
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by  the  act  of  1860,  the  condition  of  tilings  existing  would  have 
been  an  answer  to  any  claim  that  it  had  forfeited  its  franchise 
to  build  its  road  there.  But  when  it  has  utterly  failed  upon 
other  parts  of  the  system  connected  with  it,  and  has  forfeited 
its  rights  and  franchises  upon  them,  then  it  must  be  deemed 
also  to  have  forfeited  its  franchise  and  rights  upon  that  route. 
It  would  be  contrary  to  the  manifest  intention  of  the  legislature 
that  the  defendant  should  fail  and  refuse  to  build  and  operate 
railroads  upon  all  the  other  routes,  and  yet  retain  the  right  to 
build  and  operate  a  road  upon  that  route.  Its  franchises  upon 
that  must  fall  with  the  franchises  upon  all  the  other  routes. 

So  if  we  look  at  section  1  of  the  act  of  1860  alone  we  iind 
certain  routes  upon  which  roads  could  be  presently  built,  and 
certain  routes  upon  which  roads  were  to  be  built  when  streets 
had  l)een  opened,  graded  and  paved.  Upon  the  fonner  routes 
the  defendant  was  bomid  by  the  terms  of  tliat  section,  standing 
alone,  to  build  roads  within  a  reasonable  time.  Upon  the 
latter  routes  it  was  bound  to  build  roads  when  the  conditions 
existed  which  are  referred  to  in  the  section. 

But  the  defendant  relies  upon  section  3  of  the  act,  and 
claims  that  that  limits  the  times  when  it  was  bound  to  exercise 
its  franchises  and  build  and  complete  its  roads,  and  the  proper 
construction  of  that  section  is  the  main  (juestion  in  this  case. 
The  language  of  that  section  leaves  no  doubt  that  the  legisla- 
ture intended  that  the  tracks  upon  some  of  the  streets  and 
avenues  should  be  laid  before  the  1st  day  of  October,  1861, 
and  effect  should,  if  possible,  be  given  to  that  intention.  We 
think  it  was  the  intention  of  the  legislature,  by  the  first  clause 
of  the  section,  to  provide  that  roads  upon  the  portions  of  the 
routes  which  we  have  above  mentioned,  where  the  streets  were 
opened  and  graded,  and  some  of  them  also  paved,  and  more  or 
less  built  upon,  should  be  at  once  constructed  and  completed 
by  the  time  mentioned,  and  the  other  clause,  providing  for  the 
construction  of  roads  ujx)n  streets  "  as  soon  as  the  said  streets 
and  avenues  shall  have  been  opened,  graded  and  paved,"  has 
reference  to  streets  which  were  not  then  opened,  graded  and 
paved  which  are  mentioned  in  the  first  section,  to  wit :  Cypress, 
SicKELS  —Vol.  LXXXI  .  6 
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Nostraiid,  Rogers,  Central  and  Knickerbocker  avenues,  and  the 
small  streets  connected  with  them.  These  two  clauses  of  sec- 
tion 3  should  be  read  distributively.  The  first  clause  should 
be  applied  to  the  streets  above  specified,  upon  which  roads 
could  be  presently  built,  and  the  second  clause  should  be 
applied  to  the  other  streets  mentioned.  The  familiar  rule  of 
construction  embodied  in  the  latin  phrase  '*  reddendo  singula 
singulis^^'*  is  peculiarly  applicable  to  such  a  section  as  this. 
(Endlich  on  Interpretation  of  Statutes,  §§  256,  416 ;  Staats  v. 
Hudson  Eiver  7?.  R,  Co,,  4  Abb.  Ct.  App.  Dec.  267 ;  Freethy 
v.i^/-^6^%,42Barb.  642;  Coffin  v.  Ihissey,  12  Pick.  289; 
Commonwealth  v.  Jordan,  18  id.  228 ;  Jifclntyre  v.  Tnyraham^ 
35  Miss.  25.)  It  cannot  be  supposed  that  the  legislature 
intended  to  give  the  defendant,  by  the  language  used,  an  option 
to  build  its  roads  at  any  time  it  chose  to,  absolutely  binding  it  to 
build  them  only  when  all  the  streets  and  avenues  upon  any 
one  of  the  routes  should  be  opened,  graded  and  paved. 

The  argument  on  the  part  of  the  plaintiff  to  show  that  the 
claim  of  the  defendant,  that  it  was  not  bound  to  build  upon 
any  route  until  it  was  entirely  ^"opened,  graded  and  paved'* 
is  untenable,  finds  some  support  in  tlie  provision  in  this  section 
that  the  defendant  should  build  upon  any  plank-road  whenever 
the  consent  of  the  plank-road  company  could  be  obtained. 
There  was  no  other  limit  to  the  time  of  building  its  road  upon 
that  route,  and  it  was  bound,  as  we  have  before  said,  to  use 
reasonable  diligence  to  obtain  such  consent,  without  unneces- 
sary delay. 

It  is  said,  on  l>ehalf  of  the  defendant,  that  it  would  not  have 
Ijeen  profitable  to  build  roads  upon  these  various  routes  until 
each  route  was  opened  to  the  final  termination  thereof,  as  pro- 
vided in  section  1.  But  even  if  it  were  absolutely  certain  that 
the  defendant  could  have  made  no  profit  by  building  the  roads 
to  the  extent  which  we  have  above  indicated,  yet  that  is  no 
answer  to  the  proposition  that  it  is  the  duty  of  the  defendant 
to  build  them.  It  applied  for  this  act  and  accepted  the  fran- 
chises, and  thus  took  upon  itself  the  obligation  and  burden  to 
exercise  the  franchises  for  the  public  benefit.     If  these  routes 
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could  not  presently  be  made  profitable  for  railroad  purposes, 
it  should  not  have  applied  for  the  act ;  or  the  act  having  been 
passed,  it  should  not  have  accepted  the  franchises.  It  was 
not  bound  to  accept  them.  It  may  have  been  supposed  and 
expected  at  the  time  that  the  building  of  these  roads  would 
stimulate  the  growth  of  the  city  in  those  parts,  and  thus  that  a 
road,  unprofitable  at  first,  would  soon  become,  by  the  very  facili- 
ties which  it  furnished,  a  profitable  enterprise  and  investment. 

It  is  said,  on  behalf  of  the  defendants,  that  by  the  act  chap- 
ter 905  of  the  Laws  of  1867,  it  was  absolutely  prohibited  from 
building  its  railroad  upon  Bedford  avenue,  and  that  such  i>''0- 
hibition  is  an  answer  to  its  default  in  reference  to  that  avenue. 
But  at  the  time  of  the  passage  of  that  act,  it  had  been  in 
default  for  upwards  of  five  years,  and  that  default  was  a  cause 
of  forfeiture.  That  route,  however,  is  not  now  very  important. 
If  it  is  true,  as  said  by  the  defendant,  that  the  provisions  of 
the  last-named  act  prevent  the  building  of  the  road,  then  a 
judgment  forfeiting  any  franchise  it  had  there  can  do  it  no 
harm.  The  scope  of  that  act  is  not  very  certain  and  does  not 
extend  to  the  whole  route,  and,  therefore,  it  was  quite  proper 
that  that  route  should  be  included  in  the  condemnation  visited 
upon  the  defendant  by  the  judgment  of  the  Special  Term. 

By  the  act,  chapter  598  of  the  Laws  of  1875,  it  was  enacted 
that  any  railroad  company  which  had  been  unable,  from  any 
cause,  to  construct  its  railroad  within  the  period  specified  in 
its  charter  should  have  its  time  for  constniction  extended  for 
two  years,  and  that  "  failure  by  any  railroad  company  to  con- 
struct its  railroads  heretofore,  shall  not  cause  a  forfeiture  of 
its  corporate  powers,"  and  by  chapter  350  of  the  T^ws  of  1879 
a  further  extension  of  two  years  was  given  in  substantially  the 
same  language  as  was  also  given  by  the  act  chapter  405  of  the 
Laws  of  1882 ;  but  in  the  second  section  of  the  latter  act  it  was 
provided  that  the  provisions  of  the  act  should  not  apply  to  any 
corporation  or  company  that  had  already  cc^nnnenced  the  con- 
struction of  its  road.  The  latter  act,  therefore,  clearly  did  not 
apply  to  this  defendant,  for  it  had  long  before  constructed  its 
main  line,  and  had  also  commenced  the  construction  of  the 
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lines  specified  m  the  act  of   1860,  which  it  subsequently 
abandoned. 

But  these  acts  do  not  apply  to  this  defendant  for  another 
reason.  It  does  not  appear  that  it  was  unable  from  any  cause 
to  construct  roads,  which  we  hold  it  was  bound  to  construct 
under  the  act  of  1860.  These  acts  were  not  passed  to  aid  cor 
porations  which  willfully  and  intentionally  omitted  to  construct 
their  roads,  but  to  aid  such  corporations  as  were  unable  from 
some  cause  to  construct  them.  Nor  was  the  act  of  1875 
iu'tended  for  a  corporation  which,  at  the  time  of  its  passage, 
was  in  default  for  not  building  its  road  within  the  time  limited 
in  its  charter.  It  expressly  applied  to  corpor&tions  which  may 
have  been  unable,  from  any  cause,  to  construct  their  roads  within 
the  times  limited  in  their  charter,  or  articles  of  association ; 
and  the  extension  was  for  a  further  term  of  two  years  beyond 
the  time  thus  limited,  and  not  an  extension  of  two  years  from 
the  time  of  the  passage  of  the  act.  The  further  extensions  in 
the  subsequent  acts  were  simply  for  a  further  term  of  two  years 
beyond  the  times  theretofore  limited.  So  that  if  these  three 
acts  could  be  held  to  apply  to  the  defendant  their  combined 
effect  at  most,  would  be  to  extend  the  time  for  the  construction 
of  its  roads  for  six  years  from  the  first  day  of  October,  1861. 

But  even  if  we  were  to  hold  that  these  extensions  applied 
to  this  company  so  tliat  it  was  not  in  default  until  two  years 
after  the  passage  of  the  act  of  1882,  then  for  several  years 
thereafter  without  any  reason  whatever,  so  far  as  appears  in 
this  record,  it  had  omitted  to  exercise  its  franchises  and  was 
liable  to  the  condemnation  visited  upon  it  by  the  judgment  of 
the  Special  Term. 

The  power  of  the  court  to  declare  the  franchises  of  the 
defendant  forfeited  for  non-user  is  undoubted.  (Code  of  Civil 
Procedure,  §  1799 ;  People  v.  Turnpike  Co.,  23  Wend.  204 ; 
P&ypU  V.  Troy  House  Co.^  44  Barb.  625 ;  People  v!  Railroad 
Co.,  53  id.  98 ;  Matter  of  Jackson  M.  Ins,  Co.,  4  Sandf.  Ch. 
559 ;  PeopU  v.  Dispensary  Society,  7  Lansing,  304 ;  Ward  v. 
Insurance  Co.,  7  Paige,  294  ;  Conrad  v.  Trustees  of  Ith^xca^ 
16  N.  Y.  158 ;  People  v.  Albany,  etc.,  R.  R.  Co.,  24  id.  261 ; 
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Denike  v.  JV.  Y.  cfe  Ji.  Z.  C.  Co,,  80  id.  599 ;  Moore  v. 
Brooklyn  City  R.  It  Co,,  108  id.  104 ;  State  v.  Hartford 
dh  JV.  JJ.  R.  R.  Co.,  29  Conn.  539 :  People  ex  rel.  Walker  v. 
LaiiisvUle,  etc.,  R.  R.  Co.,  120  111.  49;  Thomas  v.  Railroad 
Co.,  101  U.  S.  84;  Chicago  Ltfe  Ins.  Co.  v.  Needles,  113  id. 
580.) 

This  defendant  should  not  stand  in  the  streets  of  Brook- 
lyn claiming  franchises  which  for  many  years  it  refused  to 
uce,  and  thus  bar  out  other  railroads  which  might  be  con- 
structed for  pubUc  convenience  and  accommodation.  If  these 
franchises  are  of  no  vahie  it  is  not  harmed  by  the  judgment  of 
the  Special  Term.  If  they  are  valuable  and  of  growing- 
worth  it  should  have  discharged  its  duty  to  the  public  by  using 
them. 

We  are,  therefore,  of  opinion  that  the  judgment  of  the  Gen- 
eral Term  should  be  reversed  and  that  of  the  Special  Term 
affirmed,  with  costs.  * 

All  concur,  except  O'Brien,  J.,  taking  no  part. 

Judgment  reversed. 


Frank   Chambert^ain,   Kespondent,  v.  Robert  Dunlop,   as- 
Executor,  etc.,  Appellant. 

A  lease  for  a  term  of  five  years  contained  a  provision  for  an  extension 
thereof  for  two  years,  provided  the  lessee,  three  months  before  the  expi- 
ration  of  the  original  i^rm,  gave  the  lessor  a  written  notice  of  his  desire 
to  so  extend  it.  The  lessee  served  a  notice,  in  writing,  as  prescribed, 
adding  that,  if  the  lessor  chose,  they  would  regard  the  lease  as  extended: 
two  years  and  a  half.  The  lessor  answered  acknowledging  the  lessee's 
right  to  an  extension  for  two  years,  but  refused  to  grant  the  extension, 
for  the  extra  six  months.  HeU,  that  the  notice  was  sufficient  to  extend 
the  term  for  the  two  years.  ^ 

The  lease  contained  a  provision  binding  the  lessor,  in  case  the  buildings 
upon  the  premises  were  destroyed  by  fire,  to  rebuild  **  with  all  reason- 
able promptness."  The  extended  term  expired  November  1^  1888.  In. 
October,  1882,  the  lessor  died  intestate  as  to  the  premises  leased,  but 
leaving  a  will;  also  leaving  a  widow,  who  had  a  right  of  dower  in  the: 
premises,  and  several  heirs  at  law,  one  of  whom  was  a  mmor.  There- 
after one  W.,  who  held  a  power  of  attorney,  executed  by  all  the  heirs. 
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except  the  minor,  made  an  agreement  with  the  plaintiff,  the  lessee,  for 
a  new  lease  of  the  premises  for  a  term  of  five  years  from  May  U  1883, 
plaintiff  to  have  all  the  interest  of  all  the  parties  succeeding  to  that  of 
the  original  lessor.  On  March  3,  1888,  W.  delivered  to  plaintiff  a  lease 
for  the  term  specified,  executed  by  him  as  attorney,  and  which  pur- 
ported to  grant  the  interest  of  all  the  heirs  for  the  term.  Plaintiff  had 
no  personal  knowledge  as  to  who  succeeded  to  the  interest  of  the 
deceased  lessor,  and  he  received  the  new  lease  supposing  it  covered  the 
interests  of  all  parties  having  an  interest  in  the  premises.  On  the  same 
day  the  buildings  on  the  premises  were  destroyed  by  fire.  In  an  action 
brought  against  the  executor  of  said  will  for  breach  of  the  covenant  to 
rebuild  contained  in  the  original  lease,  h^ld,  that  said  lease  was  never  in 
fact  or  in  law  surrendered  by  reason  of  what  occurred  in  reference  to 
the  new  lease;  that  as  there  was  never  any  valid  acceptance  or  any 
entry  under  the  new  lease,  it  never  became  operative  and  the  old  lease 
remained  in  force. 

Also  held,  that  a  motion  for  a  nonsuit,  based  upon  the  ground  that  the 
executor  had  no  power  to  rebuild  and  could  not  compel  the  heirs  so  to 
do,  was  properly  denied. 

A  party  making  a  contract  is  presumed  to  intend  to  bind  his  executors  and 
Administrators,  unless  it  is  of  such  a  nature  as  calls  for  some  personal 
quality  of  the  testator,  or  the  wording  of  it  is  such  as  clearly  to  show  a 
contrary  intent. 

Where  one  contracts  to  build  upon  land  owned  by  him  a  house  for  another 
by  a  certain  time  and  dies  before  that  time,  his  executors  are  bound 
to  perform  the  contract.  If  the  land  descends  to  heirs  the  covenant 
remains  in  force,  and  if  the  executor  cannot  compel  the  heirs  to  permit 
the  building  he  is  liable  for  the  damages,  if  he  have  assets  from  which 
to  pay  them. 

It  seems  that  where  a  party  has  entered  into  a  contract  to  purchase  real 
estate  and  dies  before  it  is  conveyed  to  him  and  before  he  has  paid  for 
it,  his  heir  or  devisee  is  entitled  to  have  his  executor  pay  for  it  out  of 
the  personal  estate 

The  buildings  destroyed  were  a  mill  and  elevator.  Upon  the  trial  plaintiff, 
after  he  had  testified  as  to  the  character  and  extent  of  his  business,  was 
allowed  to  testify  as  to  the  value  of  the  lease  for  the  time  he  would  have 
been  in  possession  after  the  premises  had  been  rebuilt  and  before  the 
lease  had  expired.     Held,  no  error 

One  F.,  an  architect,  was  allowed  to  testify  as  to  whether  the  rebuilding 
could  have  been  done  in  a  certain  time  without  dangerous  haste.  Heldy 
no  error. 

(Argued  February  27,  1891;  decided  March  10,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
dourt  in  the  third  judicial  department,  entered  upon  an  order 
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made  September  10,  1889,  which  modified,  and  afiinned  as 
modified,  a  judgment  in  favor  of .  plaintiff  entered  upon  the 
report  of  a  referee. 

This  action  was  brought  to  recover  damages  for  an  alleged 
breach  of  contract  to  rebuild  contained  in  a  lease. 

On  July  24,  1876,  Eobert  Dunlop,  defendant's  testator,  exe- 
cuted to  plaintiff  a  lease  of  certain  premises  for  the  term  of 
five  years  from  November  1,  1876,  with  a  privilege,  upon 
giving  written  notice  three  months  before  the  expiration  of 
the  term,  of  extending  the  same  for  two  years.  Said  lease 
contained  a  covenant  on  the  part  of  the  lessor,  in  case  the 
premises  were  destroyed  by  fire,  to  rebuild  them  "  with  all 
reasonable  promptness,"  the  rent  to  be  suspended  during  such 
rebuilding.  On  July  23,  1881,  plaintiff  gave  said  lessor  a 
I  notice  in  writing  that  he  desired  an  extension  for  two  years, 

and  aLso  stating  that  it  might  be  extended  to  May  1,  1884. 
!  The  lessor  answered,  admitting  the  right  to  the  extension  for 

two  years,  but  refusing  to  grant  the  extension  for  the  extra 
six  months.     The  lessor  died  in  October,  1882,  leaving  a  will^ 
but  said  real  estate  was  not  devised,  and  as  to  it  he  died  intes- 
I  tate  ;  he  left  him  surviving  a  widow  and  several  heirs  at  law, 

children  of  a  deceased  brother,  one  of  whom  was  a  minor,  who 
I  did  not  come  of  age  until  September  8,  1883.     On  February 

I  15,  1883,  one  Wallace,  acting  under  powers  of  attorney,  exe- 

j  cuted  by  all  of  said  heirs  except  said  minor,  but  not  by  the 

widow,  executed  a  lease  of  said  premises  to  plaintiff  for  five 
years  from  May  1,  1883,  under  a  previous  agreement  with 
him,  that  it  should  cover  the  interest  of  all  the  parties 
having  an  interest  in  said  property.  This  lease  contained  no 
covenant  to  rebuild.  It  was  delivered  to  plaintiff'  March  3, 1 8S3. 
The  buildings,  which  were  a  mill  and  elevator,  were,  on  the 
same  day,  destroyed  by  fire. 

Plaintiff,  at  the  time  he  received  said  new  lease,  had  no 
personal  knowledge  as  to  who  succeeded  to  the  interests  of  the 
deceased  lessor,  and  received  it  supposing  it  conveyed  all  such 
interests. 

A  judgment  was  rendered  in  favor  of  plaintiff  for  $2,582.60, 
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which  was  modiiied  by  the  General  Term  by  striking  out 
$582.60,  allowed  for  interest,  and,  as  modified,  affirmed. 
Further  facts  are  stated  in  the  opinion. 

« 
K  11.  Burdick  for  appeUant.     The  referee  erred  in  not 
granting  the  motion  for  a  nonsuit     (2  R.  S.  chap.  7,  §  6 ; 

Western  v.  Lansing^  49  X,  Y.  499 ;  Sehieffelin  v.  Carpenter^ 
15  Wend.  405 ;  Wood  on  Landl.  &  Ten.  125, 149, 363  ;  Henzee 
V.  Reynolds^  1  Hayns,  143 ;  Livhigston  v.  PottSy  16  Johns. 
28 ;  Van  lienmelner  v.  Penniinan^  6  Wend.  569  ;  Whitney  v. 
Allairi^  1  N.  Y.  311.)  The  i-eferee  erred  in  permitting  the 
plaintiflF,  as  a  witness,  to  give  his  opinion  as  to  the  value  per 
month  of  the  unexpired  term  of  the  lease  over  and  above  the 
rent  reserved,  if  the  property  had  been  rebuilt  prior  to  the  1st 
of  November,  1883.     {Fergvwn  v.  Iluhbell,  97  N.  Y.  507 ; 

Wakernan  v.  Wheeler,  101  id.  205,  206 ;  ]S"orman  v.  Wdls,  17 
Wend.  137.)  The  referee  erred  in  allowing  interest  on  the 
$2,000  damages  found  by  him.  {Mansfield  v.  N,  Y.  C.  <fe  //. 
IL  7?.  R,  Co.,  40  Alb.  L.  J.  79 ;  McMartin  v.  State,  108  N. 
Y.  542 ;  White  v.  Miller,  71  id.  118,  134 ;  78  id.  399 ;  Mans- 
field V.  R.  R.  Co.,  102  id.  205.)  The  executor  could  not  use 
or  appropriate  the  personal  property  of  the  estate  to  erect 
buildings  upon  the  land  and  premises,  which  would  at  once 
become  the  property  of  the  heirs  at  law,  and  so  interfere  with 
rights  of  creditors,  and  of  the  widow  of  the  deceased ;  nor 
could  he  ccmvert  the  widow's  interest  in  the  personalty  of  the 
estate  into  realty ;  nor  change  or  interfere  with  the  nature  or 
extent  of  her  dower  right  in  the  real  estate.  {Palmer  v.  City 
of  Brooklyn,  8  N.  Y.  Supp.  6;  Gri^oold  v.  M.  R.  Co.,  122 
N.  Y.  102;  Sliepard  v.  M.  R.  Co.,  117  id.  442;  AlUn  v. 
Cidver,  3  Denio,  284.) 

Isaa^  Lawson  for  respondent.  The  obligation  to  rebuild 
created  by  the  first  lease  was  not  discharged  or  terminated  by 
the  execution  of  the  second.  {Wliitney  v.  Meyers,  1  Duer, 
271 ;  Schiefelhi  v.  CarpeTiter,  15  Wend.  405,  406 ;  Smith  v, 
Mver,  2  Barb.  180 ;  Coe  v.  Holibey,  72  X.  Y.  146 ;  Doe  v. 
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Fool,  11  Ad.  &  El.  [N.  S.]  713;  Post  v.  Martens,  2  Kobt. 
437;  Porter  v.  Bhider,  VJ  Barb.  154;  Wilson  v.  Lester,  64 
Barb.  431 ;  Davidson  v.  Blmnor,  7  Daly,  205 ;  Stilwell  v. 
Jf.  Z.  /tw.  Cfe.,  72  N.  Y.  491.)  The  defendant,  as  the  execu- 
tor of  the  original  lessor,  was  bound  to  carry  out  his  contract 
to  rebuild,  and,  in  case  of  failing  to  do  so,  is  liable  as  such  for 
plaintiffs  damages.  (1  E.  S.  698,  §  24 ;  Kemochan  v.  Mur- 
ray, 111  N.  Y.  306 ;  Ferrin  v.  Myrick,  41  id.  322 ;  Rihlit  v. 
WaUis,  1  Daly,  360  ;  Taylor  v.  TayUr,  3  Bradf .  54 ;  3  Wait's 
Act.  &  Def.  251 ;  2  id.  398 ;  Chitty  on  Cont.  [10th  ed.]  101 ; 
1  Pars,  on  Cont.  130 ;  2  id.  530;  3  Redf.  on  Wills,  302,  §  11 ; 
Id.  276,  277;  Siigden  on  Vendors,  180;  Willard  on  Exrs. 
1466 ;  Wright  v.  Holbrook,  32  N.  Y.  587.)  The  defendant, 
by  exercising  reasonable  promptneps,  could  have  rebuilt  in 
time  to  have  enabled  the  plaintiff  to  use  the  property  for  a 
portion  of  his  unexpired  term  of  eight  months.  {Tobias  v. 
Lissherger,  105  N.  Y.  404.)  It  was  proper  for  the  plaintiff 
to  ^how  that  up  to  the  time  of  the  fire  he  had  been  doing 
a  constantly  increasing  business.  {Dart  v.  Lairnheer,  107 
N.  Y.  664,  665.)  Evidence  tending  to  prove  the  profits 
which  had  been  made  by  the  plaintiff  for  the  year  imme- 
diately preceding  the  fire  by  the  use  of  this  property,  waa 
competent  npon  the  question  of  what  the  future  profits  would 
probably  have  been,  and  assisted  in  establishing  the  amount  of 
plaintiffs  damage.  {Dart  v.  Lairnheer,  107  N.  Y.  664 ;  Bag- 
ley  V.  Smith,  10  id.  499 ;  Wakemari  v.  W.,  etc.,  Co.,  101  id. 
205 ;  1  Suth.  on  Dam.  113 ;  Scheel  v.  Brokhaus,  80  N.  Y. 
614;  Young  v.  Hard,  16  N.  Y.  S.  E.  385  ;  Ganson  v.  Tefft, 
71  N.  Y.  48 ;  Toxonsend  v.  N.  W.  Co.,  117  Mass.  501 ;  Druck^r 
V.  M.  B.  R.  Co.,  106  K  Y.  157;  Griffin  v.  Colver,  16  id. 
497 ;  Taylor  v.  Bradley,  39  id.  145.)  The  objection  to  the 
competency  of  opinion  evidence  to  prove  the  value  of  a  lease- 
hold interest,  is  untenable.  {Bedell  v.  Z.  I.  It.  Ji.  Co.,  44 
N.  Y.  370;  CUrk  v.  Baird,  9  N.  Y.  183;  RoherUon  v. 
Knapp,  35  id.  91 ;  Joy  v.  HopkiTis,  5  Den.  84 ;  Ganson  v. 
Tifft,  71  N.  Y.  48;  MitcMl  v.  Read,  84  id.  556.)  The 
objection  that  the  plaintiff  cannot  recover,  for  the  reason  that 
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he  has  failed  to  prove  that  if  the  building  had  been  recon- 
Btructed  before  the  expiration  of  hifi  term,  he  would  have  had 
time  to  take  possession,  recall  the  old  or  obtain  new  customers, 
and  make  some  money  over  and  above  iiis  expenses  and  rent, . 
leaving  him  ample  time  to  move  out  and  surrender  the  pi*ern- 
ises  on  the  Ist  of  November,  1S83,  is  untenable.  {Devendarf 
V.  Wi7't,  42  Barb.  227 ;  JUUls  v.  Gould,  10  J.  &  S.  123 ;  1 
Sedg.  on  Dam.  [7th  ed.]  200;  McMasUr  v.  State,  108  K.  Y. 
556 ;  DrucJcer  v.  J/.  R.  R.  Co.,  106  id.  163 ;  Savery  v.  Inger- 
8oU,  46  Hun,  176.)  Susan  Dunlop  was  an  infant  at  the  time 
the  lease  was  signed,  and  did  not  come  of  age  until  some  months 
after,  and,  therefore,  could  not  authorize  Wallace  to  sign  a  lease 
for  her  so  as  to  make  it  binding.  (2  Jl.  S.  139,  §  6  ;  Post  v. 
Martens,  2  Robt.  437 ;  Porter  v.  Bleiler,  17  Barb.  154.) 

Peckham,  J.  None  of  the  grounds  argued  by  the  counsel 
for  defendant  is  sufficient  to  call  for  a  reversal  of  tliis  judg- 
ment. (1)  The  lease  was  properly  extended  in  the  manner  pro- 
vided for  by  its  terms  and  was  recognized  as  a  valid  and  exist- 
ing lease  up  to  the  death  of  the  testator,  at  which  time  nearly 
one-half  of  the  extended  period  had  expired. 

The  lease  provided  for  an  extension  of  its  term  by  two  years, 
provided  the  lessee,  three  months  before  the  expiration  of  •  the 
original  five  years,  gave  a  written  notice  to  the  lessor  of  his 
desire  to  extend  the  lease  for  that  further  period.  Tliis  the  lessee 
did.  Because  he  made  a  suggestion  in  that  notice,  that  if  the 
lessor  chose  they  would  regard  the  lease  as  extended  two  years 
and  a  half,  had  no  bearing  upon  the  sufficiency  of  the  written 
notice,  and  the  refusal  of  the  lessor  to  grant  the  eictra  six  months' 
extension,  acknowledged  the  right  of  the  lessee  to  the  two  years 
provided  for  by  the  lease  itself.  (2)  The  lessee  of  the  original 
lease  never  either  in  fact  or  in  law  surrendered  it  by  reason  of 
what  took  place  in  regard  to  the  execution  of  the  lease  by 
Wallace  on  the  part  of  the  heirs  at  law.  The  facts  show  there 
were  a  widow  and  several  heirs  at  law,  and  that  the  widow  had 
a  right  of  dower  in  the  premises,  and  that  one  of  the  heirs  at 
law,  at  the  time  of  the  execution  of  the  lease  by  Wallace  as 
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the  agent  of  the  heirs,  was  an  infant.  The  lease  purported  to 
grant  the  interest  of  the  heirs  in  the  premises  from  the  first  of 
the  coming  May,  for  five  years.  The  evidence  is  uncontra- 
dicted that  the  agreement  between  plaintiff  and  Mr.  Wallace 
was  that  the  plaintiff  should  have  all  the  interest  of  all  the 
parties  in  the  premises  for  the  five  years,  and  that  when,  the 
plaintiff  executed  the  lease  he  had  no  personal  knowledge  as 
to  who  succeeded  to  the  interest  of  Robert  Dunlop,  and  he  sup- 
posed that  the  lease  covered  the  interest  of  all  parties  having 
an  interest  in  the  premiees.  It  is  also  in  proof  and  found  by 
the  referee  that  the  widow  had  a  right  of  dower  in  the  prem- 
ises. She  did  not  sign  the  lease  and  neither  her  interest  nor 
the  interest  of  the  infant  passed  under  it  The  very  day  the 
lease  was  received,  signed  by  Wallace  as  agent,  the  fire  occurred. 
It  is  obvious  that  the  plaintiff  did  not  secure  by  the  lease  the 
interest  which  he  had  provided  for  by  liie  agreement  with  Mr. 
Wallace.  The  dower  of  the  widow  was  outstanding  and  the 
interest  of  the  infant  was  not  affected  by  the  lease.  The  original 
lease  wras  not  surrendered  for  the  reason  that  the  new  one  did 
not  give  plaintiff  the  interest  he  contracted  for  and  which  he 
thought  he  was  acquiring.  Under  such  facts  the  cases  hold 
there  is  no  surrender.  (  Whitney  v.  Meyers^  1  Duer,  271 ; 
Shefdin  v.  Carpenter^  15  Wend.  405 ;  Coe-  v.  Hobly^  72  N. 
T.  146.) 

This  is  not  the  case  of  a  lease  by  one  tenant  in  common  to  a 
stranger,  purporting  to  convey  tlie  whole  interest  in  the  land 
and  an  entry  by  the  lessee  under  it,  and  an  acquiescence  by  all 
the  other  tenants  in  common.  There  was  never  a  valid  accept- 
ance of  the  new  lease.  The  agreement  provided  for  the  con- 
veyance of  tlie  whole  interest  to  the  plaintiff,  and  the  parties 
failed  to  convey  all  of  such  interest,  and  the  plaintiff  never 
accepted  such  lease  with  knowledge  that  it  did  not  fulfill  the 
terms  of  the  agreement,  and  there  was  never  any  entry  under 
the  lease,  and  before  the  time  arrived  at  which  the  lease  by  its 
terms  was  to  become  operative,  the  property  was  not  in  existence, 
having  been  destroyed  by  fire.  Hence,  the  original  lease 
remained  in  full  force. 
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(3)  The  defendant  moved  for  a  nonsuit  upon  the  grounds 
among  others,  that  the  executor  had  no  power  to  rebuild  and 
no  control  over  the  heirs  at  law  to  make  them  rebuild,  and  also, 
because  on  the  death  of  the  lessor  the  plaintiff  paid  rent  to, 
and  held  under  the  heirs  at  law,  and  not  under  the  defendant 
executor.  There  is  no  finding  by  the  referee  as  to  the  last 
alleged  fact,  and  the  evidence  does  not  show  that  such  is  neces- 
sarily the  fact.  It  rather  shows  the  contrary.  As  to  the  first 
ground,  that  the  executor  had  no  power  to  rebuild,  I  think  the 
authorities  are  clearly  the  other  way. 

The  presumption  is  that  the  party  making  a  contract  intends 
to  bind  his  executors  and  administrators,  unless  the  contract  is 
of  that  nature  which  calls  for  some  personal  quality  of  the  tes- 
tator, or  the  words  of  the  contract  are  such  that  it  is  plain  no 
presumption  of  the  kind  can  be  indulged  in.  (Tremeere  v. 
Morison',  1  Bing.  [N.  C]  89  ;  lieid  v.  Tenterden,  4  Tyrwhitt, 
111 ;  Kevnoclian  v.  Murray,  111  N.  Y.  306.) 

Where  a  party  has  ent-ered  into  a  contract  to  purchase  real 
estate  and  dies  before  it  is  conveyed  to  him  and  before  lie  has 
paid  for  it,  his  heir  or  devisee  is  entitled  to  have  his  executor 
pay  for  the  realty  out  of  the  personal  estate.  {Brooms  v.  M<mcl\ 
10  Ves.  596,  611;  reargued,  619;  Livingstone.  Newkirk\  3 
Jo.  Ch.  312 ;  Wright  v.  Ilolhrooh,  32  K  Y.  587;  1  Sugden  on 
Pow.  [8th  Am.  ed.]  293;  3  Red.  on  Wills  [2d  ed.]  302,  §  11.^ 

The  executor  is  not  permitted  to  violate  the  contract  of  his 
testator  after  the  latter's  tieath.  ( Wentwm'th  v.  Cock,  10  Ad. 
&  El.  42;  Sihoni  v.  Kirhman,  1  M.  &  W.  419;  remarks  of 
Parke,  B.) 

In  Quick  v.  Lvdhurrow  (3  Bulst.  30),  Lord  Coke  said  that 
if  a  man  be  bound  to  build  a  house  for  another  before  such  a 
time  and  he  which  is  bound  dies  before  the  time,  liis  executors 
are  bound  to  perform  this.  To  same  effect,  Tilney  v.  Norri^ 
(1  Ld.  Raym.  553) ;  Tremeene  v.  Morison  and  Reid  v.  Ten- 
terden  {sujprci). 

If  the  testator  devise  his  land  to  other  parties,  the  executor 
still  remains  liable  on  the  covenant  of  his  testator.  If  the 
devisees  do  not  permit  the  executor  to  build,  the  covenant  is 
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broken,  and  it  is  the  act  of  the  devisor  in  devising  his  property 
thus  tliat  prevents  the  executor  from  fuliilling. 

If  the  land  descended  to  the  heir,  then  the  covenant  still 
remains  in  force ;  and  if  it  should  be  that  the  executoi  could 
not  force  the  heir  to  permit  the  building,  still  the  estate  is 
liable  on  the  covenant,  and  the  executor  must  pay  the  damages 
if  he  have  assets.  The  judgment  here  is  only  against  him  as 
executor,  and  is  fully  warranted  in  law. 

(4)  The  exceptions  to  the  rulings  of  the  referee  in  the  admis- 
sion or  rejection  of  evidence  are  not  tenable.  The  value  of 
the  letise  for  the  time  the  plaintiff  would  have  been  in  posses- 
sion after  the  premises  were  rebuilt  and  before  the  lease  had 
expired  was  properly  testified  to  by  the  plaintiff.  It  was  a 
matter  of  opinion  to  some  extent,  based  upon  facts,  all  of 
which  he  had  testified  to,  and  his  experience  and  knowledge 
were  more  tlian  that  of  any  other  person  in  regard  to  the  very 
question  which  was  asked.  The  evidence  of  Fleischman  was 
properly  admitted.  He  was  an  architect,  and  to  some  extent, 
therefore,  familiar  with  building  and  the  time  it  should  take 
to  do  certain  work,  and  with  the  fact  whether  the  work  could 
be  done  in  a  certain  time  without  dangerous  haste. 

We  are  unable  to  find  any  fair  redson  for  disturbing  this 
judgment,  and  it  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Elias  Bach  et  al.,  Appellants,  v,  Simon  Tuch,  a»  Assignee,       ^^    gs 
etc..  Respondent.  ^*^  '^** 

Where  a  vendor,  who  has  been  induced  by  fraudulent  representations  to 
sell  his  goods,  elects  to  ratify  the  sale  after  knowledge  of  all  the  material 
facts,  such  election  will  be  conclusive,  although  at  the  time  he  makes  it 
he  is  Ignorant  that  his  vendee  has  made  similar  fraudulent  representa- 
tions to  others  by  which  he  had  obtained  property  from  them. 

It  is  not  necessary,  in  order  to  make  the  election  conclusive,  that  the  party 
electing  shall  be  acquainted  with  all  of  the  evidence  which  may  tend  to 
prove  the  fraud;  it  is  sufficient  if  he  has  knowledge  of  all  the  material 
facts  showing  the  actual  perpetration  of  fraud  upon  him. 

Bajfs  V.  Midas  (104  N.  Y.  602),  distinguished. 
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Plaintiff  sold  certain  goods  to  M.,  defendant's  assignor,  on  credit.  Before 
the  term  of  credit  expired  M.  made  an  assignment  for  the  benefit  of 
creditors  to  defendant.  Plaintiffs  immediately  brought  an  action  against 
M.  to  recover  the  purchase-price  of  the  goods,  and  caused  an  attachment 
to  be  issued  therein,  the  complaint  and  affidavits  alleging  that  the  sale  was 
induced  by  false  and  fraudulent  representations  on  the  part  of  M.  The 
attachment  was  vacated  and  thereupon  said  action  was  discontinued. 
This  action  was  thereafter  commenced  to  recover  possession  of  the  goods 
sold,  on  the  ground  that  M.  purchased  with  a  fraudulent  intent  not  to 
pay  for  the  goods.  Plaintiffs  proved  false  and  fraudulent  representa^ 
tions  made  by  M.  to  other  parties  which  they  claimed  were  not  known  to 
them  when  the  first  action  was  commenced.  Held,  that  plaintiffs,  by 
their  first  action,  made  an  election  which  ratified  the  sale  to  M.,  and  so» 
they  could  not  maintain  this  action;  that  ignorance  of  the  representa- 
tions made  to  others  at  the  time  of  the  bringing  of  the  first  action  did  not 
destroy  its  effecb  as  an  election;  also  that  a  charge  in  the  second  action 
of  fraudulent  intent  at  the  time  of  the  purchase  not  to  pay  did  not 
constitute  a  separate  fraud. 

(Argued  March  2,  1891;  decided  March  10,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  6,  1890,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material 
are  stated  in  the  opinion. 

B.  F,  Eeinstein  for  appellants.  The  court  erred  in  directing 
a  verdict  for  the  respondent  {Devoe  v.  Brandt^  53  N.  Y. 
462,  465;  Hennequin  v.  Naylor^  24  id.  139;  Wright  v. 
Brown^  67  id.  1.)  The  appellants  were  not  precluded  by  the 
action  in  the  city  court  from  maintaining  this  action.  {Terry 
V.  Munger,  121  K  Y.  161 ;  E,  C.  R  Co,  v.  Hersee,  103  id.  25 ; 
Conrow  V.  LitUe,  115  id.  387 ;  Hays  v.  Midas,  104  id.  602.) 

Louis  Marshall  for  respondent.  There  was  not  sufficient 
proof  of  fraud  to  vitiate  the  sale.  {Nichols  v.  Pinner,  18 
N.  Y.  299;  White  v.  Brown,  67  id.  9;  People's  Bank  v. 
Bogart,  81  id.  108 ;  Morris  v.  Talcott,  96  id.  100  ;  Van  Kleek 
V.  LeRcyy,  4  Abb.  Pr.  [K  S.]  431  \  R  C,  db  B,  Co.  v.  Ave7-y, 
83  N.  Y.  34 ;  Macidlar  v.  McKinley,  99  id.  353.)  Plaintiffs, 
with  full  knowledge  of  the  facts,  decided  to  follow  one  of  two 
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inconsistent  remedies,  and  choice  between  them  once  made, 
the  right  to  follow  the  other  is  gone  forever.  {Hays  v.  MiddSy 
104  N.  T.  602,  606;  Morris  v.  Rexford,  18  id.  352  ;  Kenney 
V.  Eieman,  46  id.  164 ;  Hughes  v.  F.  C,  M.  Co,,  72  id.  207; 
Smith  V.  Knapp,  30  id.  581,  591 ;  E,  a  F,  Co.  v.  Hersee,  103 
id.  28  ;  C(M  v.  Hatfield,  46  id.  536  ;  MolUr  v.  TusTca,  87  id, 
166 ;  Powers  v.  Benedict,  88  id.  609 ;  RiU^y  v.  A.  S.  Bank, 
36  Hun,  513  ;  Rodeman  v.  Clarh,  46  N.  Y.  354 ;  Borrell  v. 
Newell,  3  Daly,  333;  Kennedy  v.  Thorp,  51  K  Y.  174; 
Bank  of  Bcloit  v.  Beale,  34  id.  473 ;  Fowler  v.  BamJc,  113 
id.  450  ;  Acco  v.  Hotchkiss,  97  id.  395  ;  Conrow  v.  Little,  115 
id.  387 ;  l>r/^  v.  Munger,  121  id.  161.) 

Peckham,  J.  I  am  inclined  to  think  the  plaintiffs  gave 
sufficient  evidence  of  the  purchase  of  the  goods  with  a  fraud- 
ulent intent,  by  tlie  assignor  of  the  defendant,  to  entitle  them  to  a 
submission  of  the  question  to  the  jury,  were  it  not  for  the  facts  put 
in  evidence  regarding  their  election  of  an  inconsistent  remedy. 

The  facts  are  that  on  the  27th  of  October,  1885,  the  plain- 
tiffs sold  and  delivered  to  defendant's  assignor,  goods  and 
merchandise  to  the  value  of  $1,166.10,  and  took  his  note  in 
payment  thereof,  payable  in  four  months  from  November  2, 
1885.  On  the  21st  of  December,  1885,  the  defendant's 
assignor  made  an  assignment  to  defendant  for  the  benefit  of 
the  creditors  of  the  assignor,  and  on  the  next  day  the  plaintiffs 
commenced  an  action  against  the  assignor  to  recover  the  pur- 
chase-price of  the  goods  so  sold  in  October,  notwithstanding 
the  credit  then  given  had  not  expired.  The  plaintiffs  claim^ 
the  right  to  ignore  the  credit  upon  the  ground  that  the  defend- 
ant's assignor  had  procured  the  sale  of  the  goods  to  him  by 
virtue  of  a  fraud. 

In  an  affidavit  in  the  action,  made  to  obtain  an  attachment, 
one  of  the  plaintiffs  stated  that  the  assignor,  at  the  time  he 
purchased  the  goods  from  plaintiffs,  had  made  certain  repre- 
sentations (which  he  set  fortli  in  the  affidavit)  regarding  the 
financial  condition  of  the  assignor,  for  the  purpose  of  obtaining 
credit  on  such  purchase,  and  that  the  plaintiffs  relied  on  them^ 
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and  were  induced  by  their  means  to  sell  and  deliver  the  goods 
to  him  on  the  credit  asked  for.  It  was  further  stated  in  the 
affidavit  that  such  representations  were  false  in  e^ery  particu- 
lar, and  that  the  assignor  knew  they  were  false  when  he  made 
them ;  that  he  had  since  then  made  a  general  assignment  and 
had  given  preferences  to  his  wife  and  others,  which  were  made 
to  cover  up  his  property  and  remove  it  beyond  the  reach  of 
his  bona  fide  creditors,  and  that  the  preferences  were,  fraud- 
ulent, and  that  he  had  thereby  removed  and  disposed  of  his 
property  with  the  intent  to  cheat  and  defraud  his  creditors. 
The  action  in  which  the  attachment  was  sought  it  is  thus  seen 
was  one  which  ratified  the  sale  of  the  goods,,  but  ignored  the 
credit  and  sought  to  recover  the  purchase-price  of  the  property 
gold.  The  attachment  was  granted,  but  it  was  subsequently 
vacated  by  the  General  Term,  and  the  suit  to  recover  the 
purchase-price  of  the  goods  sold  was  thereupon  discontinued* 

After  such  discontinuance,  the  plaintiffs  commenced  this 
action,  in  which  they  repudiate  the  sale  and  claim  the  specific 
property  which  the  assignor  had  obtained  from  them  and  which 
they  now  claim  is  their  property  and  has  been  at  all  times, 
because  the  assignor,  when  he  procured  it  from  the  plaintiffs, 
purcliased  it  with  the  intent  not  to  pay  for  it. 

The  first  suit  ratified  the  sale  of  the  goods  and  sought  to 
recover  their  purchase-price  while  this  action  repudiates  the 
gale  and  claims  the  title  and  ownership  of  the  goods  themselves, 
and  seeks  their  recovery  in  specie. 

These  are,  of  course,  inconsistent  attitudes,  and  constitute 
primafdcie  an  attempted  enforcement  of  inconsistent  remedies. 

The  plaintiffs  show  in  their  affidavit  in  the  first  action  to 
obtain  an  attachment,  that  they  had  knowledge  of  the  facts 
constituting  the  fraud  by  which  their  property  was  obtained 
by  the  assignor.  From  that  affidavit,  it  appeared  that  they 
knew  that  the  representations  made  to  them  by  the  assignor 
were  false  and,  as  they  charged,  were  also  fraudulent,  and  that 
they  were  made  for  the  purpose  of  obtaining  the  property  of  the 
plaintiffs  on  credit^  and  without  paying  for  it,  and  they  knew, 
^when  they  commenced  the  action,  of  the  fact  of  the  insolv- 
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ency  of  the  assignor  at  the  time  he  made  his  representations. 
With  this  knowledge,  they  commence  an  action  which  ratified 
the  sale  by  them  to  the  assignor.  This  would  seem  to  constir 
tnte  a  clear  case  of  election.  But  the  plaintiffs  claim  that  they 
only  ratified  the  sale  of  their  property  to  the  assignor,  after  a 
knowledge  of  the  facts  above  stated,  but  that  there  is  no  evi- 
dence plaintiffs  knew  of  the  fraudulent  representations  made 
by  the  assignor  to  others  at  about  the  same  time,  and  by  reason 
of  which,  added  to  the  fact  of  insolvency,  they  urge  that  the 
assignor  was  guilty  of  an  entirely  separate  fraud  upon  plaintiffs 
by  purchasing  their  property  with  a  preconceived  design 'not 
to  pay  for  it,  and  this  fraud  being  unknown  to  them,  or  at 
least  there  being  no  evidence  that  they  did  know  of  it  at  the 
time  of  the  alleged  election,  they  are  not  to  be  bound  by  it. 

They  seek  really  to  make  two  distinct  causes  of  action  out 
of  the  transaction  by  which  their  property  was  fraudulently 
obtained  from  them  by  the  assignor. 

Acting  on  that  theory,  the  plaintiffs  gave  no  evidence  on 
this  trial  of  any  representations  made  to  them  by  the  assignor, 
but,  in  connection  with  the  other  facts  in  the  case,  relied 
altogether  upon  evidence  of  similar  false  representations  made 
to  others  at  about  the  same  time.  This  was  a  scheme,  they 
say,  by  the  assignor  to  purchase  a  large  amount  of  goods  from 
many  different  parties  upon  these  false  representations,  and 
with  full  knowledge  of  his  insolvency,  and  with  this  precon- 
ceived design  not  to  pay  for  them,  but  soon  thereafter  to  make 
an  assignment  with  preferences,  as  already  stated. 

The  difficulty  with  the  plaintiffs'  case  lies  in  making  any 
substantial  separation  of  tlie  fraud  by  which  the  property  was 
obtained.  It  was  in  reality  one  transaction.  The  assignor 
procured  the  plaintiffs'  property  by  fraud.  The  fraud  con- 
sisted in  false  and  fraudulent  representations,  relied  on  by  the 
plaintiffs  and  known  to  Ife  false  by  the  assignor,  but  made  for 
the  purpose  of  thereby  inducing  the  sale,  which  in  fact  was 
thereby  induced. 

The  fact  that  the  assignor  made  other  fraudulent  representa- 
tions of  a  similar  nature  to  other  persons  at  about  the  same  time, 
SicKELs — Vol.  LXXXI.        8 
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does  not  alter  the  fact  that  these  representations  were  made  ta 
plaintiffs,  and  that  tlie  plaintiffs  were  thereby  induced  to  sell. 

Evidence  of  the  other  representations  might  strengthen  the 
plaintiffs'  case  upon  the  question  of  the  fraudulent  intent,  but 
would  not  alter  the  nature  of  the  fraud  perpetrated  upon 
them.  With  full  knowledge  of  that  fraud,  they  liave  elected 
to  ratify  the  sale.  Very  likely,  at  the  time  of  the  election 
made  by  them,  they  were  ignorant  of  all  the  evidence  which 
would  aid  in  the  proof  of  the  fraud,  but  knowledge  of  all  such 
CN'idence  is  not  necessary  to  make  an  election  conclusive. 

Wliile  a  party  may  be  convicted  of  fraud  in  purchasing  prop- 
erty with  a  preconceived  design  not  to  pay  for  it,  without  prorf 
of  any  false  representations  made  to  the  seller,  yet  ia  Hm  isase 
the  plaintiffs  have  themselves  alleged  in  the  ^affidavit  already 
alluded  to,  that  the  goods  were  procured  from  them  by  means 
of  false  and  fraudulent  representatioiiB  made  to  them,  and  hence 
any  proof  of  the  same  kind  of  representations  made  to  others 
must  be  material  only  upon  the  question  of  fraudulent  intent. 

It  fieemfi  quite  plain,  therefore,  that  there  was  but  one  fraud 
practiced  upon  the  plaintiffs  when  their  property  was  obtained, 
and  although  the  assignor  may  Ifave  had  a  preconceived  design 
not  to  pay  for  it,  yet  he  obtained  it  by  reason  of  his  false 
representations. 

Where  a  party  who  has  been  induced  by  fraudulent  repre- 
sentations to  sell  his  goods  to  another,  elects  to  ratify  the  sale 
after  knowledge  of  all  the  material  facts  going  to  prove  the 
fraud,  such  election  will  be  conclusive,  although  at  the  time  he 
makes  it,  he  is  ignorant  that  his  vendee  had  made  similar  fraud- 
ulent representations  to  others  by  which  he  had  obtained  prop- 
erty from  them.  The  fact  of  the  making  of  similar  fraudulent 
representations  to  others  is  in  such  case  nothing  more  than  in 
substance  cumulative  evidence  upon  the  question  of  the  intent 
with  which  the  representations  wer5  made  to  the  seller.  It  is 
not  necessary  in  order  to  make  the  election  conclusive  that  the 
party  electing  shall  be  acquainted  with  every  particle  of  evi- 
dence which  may  tend  to  prove  the  fraud.  So  long  as  he  has 
knowledge  of  all  the  material  facts  which  go  to  make  up  the 
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case  of  fraud  as  practiced  upon  liim,  it  is  sufficient.  It  rarely 
occurs  that  the  seller  is  cognizant  at  the  time  he  acts,  of  every 
particle  of  (#idence  which  tends  to  prove  the  fraud.  It  will 
frequently,  if  not  generally,  happen  that  some  portion  of  the 
evidence  tending  to  prove  the  main  facts  in  the  case,  will  come 
to  light  after  the  action  taken  by  the  seller,  and  if  the  knowl- 
edge of  such  fact  were  a  necessity  in  order  to  conclude  the 
party  by  his  election,  the  doctrine  itself  would  be  of  no  account. 
j  Knowledge  of  the  facts  must  mean  in  such  cases  knowledge  of 

I  the  material  facts  to  show  the  actual  perpetration  of  the  fraud 

I  upon  the  seller,  and  not  knowledge  of  all  the  evidence  which 

may  tend  to  prove  the  main  fact. 

The  case  of  Jlaijs  v.  Midas  (104  ]!^.  Y.  602)  is  not  in  point. 

There  the  action  first  brought  was  to  recover  the  purchase- 
price  of  the  goods  sold  and  an  attachment  was  issued  upon  affi- 
davits which  alleged  that  the  defendant  had  removed  and  dis- 
posed of  his  property  with  intent  to  defraud  creditors.  The 
second  action  was  to  recover  the  personal  property  sold.  It 
was  stated  here  that  the  two  actions  were  inconsistent  and  if  it 
had  appeared  that  the  plaintiff  instituted  the  first  with  knowl- 
edge that  the  defendant  had  obtained  the  goods  fraudulently, 
the  plaintiff  would  have  been  concluded  by  his  election  in  the 
first  action.  But  it  was  said  there  was  no  proof  of  any  sueh 
knowledge  and  that  the  affidavits  wliieh  diowed  a  fraudulent 
dispoeitian  of  the  property,  were  not  the  slighest  proof  that 
the  defendant  had  fraudrdently  procured  it. 

The  trouble  with  the  plaintiffs'  case  here  is  that  the  affidavits 
show  the  existence  of  the  very  knowledge  by  the  plaintiff-*, 
which  if  it  had  existed  in  the  Midas  case  we  said  would  have 
prevented  a  recovery  therein. 

"We  think  the  plaintiffs  made  an  election  which  ratified  the 
sale  of  the  goods  by  them  to  the  assignor,  and  consequently 
they  cannot  maintain  an  action  which  is  based  upon  the  assump- 
tion that  they  still  own  the  property. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Jndficment  affirmed. 
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Horace  Benjamin,  Respondent,  v,  Henky  L.  Itoo£i2fi,  as 
/^/^jCA  0  Executor,  etc.,  Appellant. 

I  126      601  -A.  transferee  of  negotiable  pdper  who  takes  it  knowing  that  it  was  executed 

168581 1  by  an  accommodation  maker,  and  was  transferred  in  violation  of  con- 

ditions or  limitations  imposed  by  such  maker,  cannot  maintain  an 
action  thereon  against  him.. 

Such  maker  has  a  right  to  determine  foj  himself  what  use  shall  be  made  of 
it;  he  may  impose  seemingly  immaterial  conditions  limiting  its  use,  and 
no  one  can  get  title  as  against  him,  who  takes  it  with  full  knowledge,  in 
violation  of  the  conditions. 

In  an  action  upon  a  joint  and  several  promissory  note,  it  appeared  that  it 
was  signed  by  plaintiff's  testator  as  surety,  solely  for  the  accommodation 
of  one  of  the  other  makers  and  to  enable  him  to  borrow  the  amount  thereof 
of  P.,  the  payee;  the  latter  having  refused  to  make  the  loan,  C.  applied  to 
plaintiff,  who  took  the  note  witli  full  knowledge  of  all  the  circumstances, 
paying  part  in  cash  and  applying  the  balance  in  paying  a  pre-existing 
indebtedness  of  C.  to  him.  Held,  that  as  to  plaintiff's  testator  the  note 
had  no  inception  and  plaintiff  was  not  entitled  to  recover. 

Ja4!k^n  V.  F.  N.  Barik  (42  X.  J.  L.  177);  Pcncell  v.  Waters  (17  Johns.  17.7); 
Bank  of  Clicnango  v.  Hyde  (4  Cow.  567);  JJtica  Barik  v.  Ganaon  (10 
Wend.  815);  Essex  Co.  Bank  v.  Russtll  (29  N.  Y.  673);  Grocers*  Bank  v. 
Penfield  (69  id.  502);  Clinton  Bank  v.  Ayers  (16  Ohio,  283),  distinguished. 

"While  the  mere  independent  declarations  of  a  prior  holder  of  a  chose  in 
action  cannot  be  given  in  evidence  to  affect  the  title  or  the  rights  of  a 
subsequent  holder,  such  declarations  m^e  at  the  time  the  chose  in  action 
was  negotiated,  to  the  person  who  is  seeking  to  enforce  it,  may  be 
proved  as  part  of  the  res  geslm  and  may  qualify  the  latter's  title. 

Jt  seems,  however,  they  are  not  conclusive  and  may  be  controverted. 

(Submitted  March  3,  1891;  decided  March  10,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  1,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  tlie  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

J/,  jyr.  Waters  for  appellant.  The  note  in  the  hands  of 
Leman  Calkins  the  principal  maker,  with  Ci-andall's  name  on 
it  as  surety,  was  not  valid  as  a  note,  but  it  carried  on  its  face 
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notice  that  it  had  never  been  negotiated  and  that  neither 
Nellie  Petit  nor  bearer  had  ever  held  it,  and  that  it  never  had 
had  an  inception.  {Central  Bank  v.  IJumraett,  50  N  .  Y.  158  ; 
Merrick  v.  McCuUen^  20  Johns.  288.)  The  transaction  with 
Benjamin  gave  the  note  an  inception  as  to  the  single  promise 
of  Calkins.  {BrmoneU  v.  Winnie,  29  N.  Y.  129.)  CrandaU 
was  to  be  a  surety  as  between  himself  and  the  other  two  signers 
of  the  note  whenever  the  note  should  have  an  inception,  and 
the  note  was  notice  of  this  fact,  as  the  word  "surety" 
appears  on  the  note.  {Calvo  v.  Davis,  8  Hun,  222.)  The  pro- 
vision in  the  agreement  between  Calkins  (one  of  the  principal 
debtors)  and  Benjamin  (the  plaintiff)  under  which  he  acquired 
possession  of  the  paper,  whereby  he  was  to  keep  the  knowledge 
of  the  transaction  from  CrandaU  and  Hathaway,  and  the  actual 
execution  of  that  agreement  by  Benjamin  from  1880  to  Jan- 
uarj^  4,  1886,  according  to  the  express  requirement  of  Calkins, 
holding  Benjamin  to  the  agreement,  operated,  as  matter  of 
law,  to  discharge  CrandaU  from  all  obligations  on  the  note, 
(Paine  v.  Jmi^s,  76  N.  Y.  274 ;  Calm  v.  BaiyU,  8  Hun,  222  ; 
73  N.  Y.  211.)  The  transaction  between  Calkins  and  Ben- 
jamin in  1880,  was  neither  a  purchase  and  sale  of  the  note, 
nor  a  lawful  negotiation  of  the  paper,  giving  the  note  an 
inception.  {C.  Banh  v.  liemmitt,  50  N.  Y.  158.)  The  agree- 
ment to  delay,  notifying  and  suing  Hathaway  was  upon  valid 
consideration,  and,  therefore,  CrandaU  was  discharged  by  the 
delay  and  concealment.  {Spencer  v.  Spender,  95  N.  Y.  353  ; 
Murray  v.  MarshaU,  94  id.  611.)  The  note  was  void  as  one 
whereby  more  than  six  per  cent  per  annum  was  received  for 
the  loan,  use  and  forbearance  of  the  money  paid  and  advanced, 
if  the  jury  so  found.  {Eastman  v.  Shaw,  65  N.  Y,  522; 
HaU  V.  Wilson,  16  Barb.  548  ;  Martin  v.  McCullen,  20  Johns. 
288.)  The  condition  imposed  by  Calkins  upon  the  delivery  of 
the  note  to  plaintiff,  that  the  delivery  should  be  kept  a  secret 
from  CrandaU  and  Hathaway  and  that  the  note  would  not 
remain  in  Benjamin's  hands  over  sixty  days  and  that  he  should 
then  have  it  to  raise  the  money  from  NeUie  Petit,  was  one 
which  Calkins  had  the  right  to  impose  so  far  as  his  owif  obU- 
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gation  was  concerned  and  so  far  as  to  prevent  a  delivery  for 
either  Hathaway  or  Crandall,  and  the  condition  imposed  was 
one  properly  proved  by  parol  on  the  trial.  {Benton  v.  Martin^ 
52  N.  Y.  570 ;  Jutland  v.  Chaffee,  92  id.  529.)  The  note 
carried  on  its  face  notice  that  Calkins  was  the  maker,  Crandah 
the  surety ;  that  it  had  not  yet  had  an  inception  ;  that  Calkins 
was  the  mere  agent  of  the  surety,  with  only  authority  to 
deHver  for  the  surety,  according  to  the  surety's  Intention,  and 
not  to  make  a  secret  delivery  in  fraud  of  the  surety's  rights. 
{C\  Bank  v.  Ilemmett,  50  N.  Y.  158 ;  Merrick  v.  Mcdii- 
len,  20  Johns.  288.)  If  a  delivery  for  Hathaway  and  Cran- 
dall was  intended,  then  the  special  purpose  for  which  the  note 
was  made  and  to  which  the  nght  of  the  agent  to  use  the  note 
was  expressly  limited,  the  promise  to  keep  the  transaction 
secret  and  the  fulfilment  of  that  promise  for  six  years,  consti- 
tuted a  diversion  of  the  note,  which  renders  it  void  because 
the  delivery  was  then  on  Calkins' individual  deal.  (Denniston 
V.  B<9con,  10  Johns.  198.)  The  plaintiff  cannot  recover  on 
this  note  unless  he  shows  himself  to  be  a  bona  fide  holder. 
{Comatock  v.  Ilier,  73  K  Y.  273 ;  Ives  v.  Jacchs,  21  Abb. 
V  [N.  C]  156.)  The  evidence  of  Rogers,  Suggett  and  Malen- 
berg  as  to  statements  made  by  the  plaintiff  wherein  he  recited 
the  contract  made  between  him  and  Calkins  was  competent 
(  Von  Sachs  v.  Kretz,  72  N.  Y.  548.)  The  declarations  stand 
uncontradicted.  If  plaintiff  desired  to  contradict  them,  he 
should  have  taken  the  stand.  {Ives  v.  Ja^s^  21  Abb.  [N.  C.} 
156,  157.) 

Z.  B.  Kern  for  respondent  The  "  short  bar  "  of  six  months 
limitation  is  not  applicable  to  this  case.  (Code  Civ.  Pro.  §  1322 ; 
Laws  of  1882,  chap.  399,  §  2.)  To  constitute  usury,  a  comipt 
and  usurious  agreement  must  be  proved,  and  this  cannot  be 
predicated  of  a  case,  where  it  is  obvious  the  excess  or  omission 
to  compute  the  interest  was  the  result  of  accident,  inadvert- 
ence or  mistake.  {Marvine  v.  Hymers,  12  N.  Y.  223,  231 ; 
Bevier  v.  Cavell,  87  id.  50;  N.  Y.  F.  Ins,  Co,  v.  Sturges,  2 
•Cow.  61)4 ;  4  Abb.  Ct.  App.  Dec.  235.)     The  declarations  of 
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Calkins  were  clearly  incompetent  Benjamin  was  a  purchaser 
of  the  note  for  value  before  due,  from  one  of  the  makers  wlio 
IS  not  a  party  to  the  action,  and  Calkins'  declarations  before 
he  parted  vnth  his  interest,  and  from  wliora  the  plaintiff  derived 
title,  are  not  competent.  (  Von  Sachs  v.  Ki'etz^  72  N.  Y.  548 ; 
Faige  v.  Cargwin^  7  Hill,  361 ;  Booth  v.  Swezey^  8  N"#  Y. 
iTi^ ;  Jennatn  v.  Demivson^  6  id.  27^) ;  To\o%ley  v.  Barry ^  1 6 
id.  497 ;  Brisban  v.  Pratt^  4  Den.  63  ;  Greene  v.  Given^  33 
N.  Y.  369.)  The  admissions  of  Benjamin  as  testified  to  by 
Rogers,  Suggett  and  Maleiil)erg,  wholly  fail  to  establish  a  fraud- 
ulent diversion  of  the  note;  but  on  the  contrary  show  that  the 
note  has  effected  the  substantial  purpose  for  which  it  was 
designed  by  the  parties  thereto.  {G.  Bank  v.  Penfield^  69  N. 
Y.  502  ;  a  ^V.  Bank  v.  Tawnsend,  87  id.  8  ;  Wheeler  y.  Allen, 
59  How.  Pr.  118;  Bank  of  Chenango  v.  Hyde,  4  Cow.  567, 
573 ;  1  Abb.  Ct.  App.  Dec.  559 ;  1  Abb.  Pr.  237 ;  Poicell  v. 
Waters,  17  Johns.  176;  Ayers  v.  Doying,  42  Hun,  632.) 
The  fact  that  the  complaint  alleged  the  delivery  of  tlie  note 
to  the  payee  is  immaterial.  (Salisbury  v.  Howe,  87  N.  Y.  128 ; 
Coey.  Baymand,  89  id.  613;  Code  Civ.  Pro.  §§  721,  723, 
1207.)  The  trial  court  did  not  err  in  directing  a  verdict  for 
the  plaintiff.  {Appleby  v.  A.  F.  Ins.  Co,,  54  N.  Y.  253, 
260;  Dwighty.  G.  Ins.  Co.,  103  id.  343.) 

Earl,  J.  This  action  was  commenced  about  the  Ist  of 
December,  1886,  to  recover  upon  a  promissory  note,  of  which 
the  following  is  a  copy : 

"  $4,000.  Jointly  and  severally  we  promise  to  pay  Nellie 
Petit,  or  bearer,  |4,000,  with  use  one  year  from  date,  value 
received. 

''  Dated  January  6th,  1880. 

"LEMAN  CALKINS. 

'*  CALVIN  L.  HATHAWAY, 

''HIRAM  CRANDALL, 

"As  surety." 

The  note  was  made  by  Calkins  as  principal,  and  the  other 
two  makers  simply  signed  it  for  his  accommodation. '    Crandall 
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died  in  August,  1881,  and  Hathaway  in  1885*,  and  it  is  infer- 
able that  Calkins  was  pecuniarily  irresponsible  for  some  time 
before  the  plaintiff  commenced  this  action.  The  note  was 
made  and  signed  by  the  accommodation  makers  to  enable 
Calkins  to  borrow  $4,000  of  Nellie  Petit,  the  payee  therein 
named.  She  lived  at  Syracuse,  and  Calkins  took  the  note  to 
her,  and  she  rejected  it  and  refused  to  loan  any  money  upon 
it  Two  or  three  days  after  the  date  of  the  note,  he  went 
with  it  to  the  plaintiff  and  told  him  that  he  had  a  note  for 
$4,000,  which  was  made  for  the  special  purpose  of  borrowing 
$4,000  from  Nellie  Petit  of  Syracuse,  and  that  that  arrange- 
ment had  fallen  through,  he  having  seen  her  and  she  having 
refused  to  take  the  note.  He  then  said :  "  Benjamin,  won't 
you  take  the  note  ? "  and  Benjamin  said :  "  I  haven't  got  aa 
much  money  as  that,  but  if  you  will  take  these  past-due  notes 
which  I  hold  against  you,  I  ^vill  let  you  have  part  money  and 
turn  out  the  rest  on  those  notes."  Calkins  then  said  :  "  Ben- 
jamin, neither  Crandall  nor  Hathaway  know  anything  about 
this,  and  I  have  no  right  to  use  the  note  in  that  way.  It  was 
got  up  for  the  special  purpose  of  raising  $4,000  of  Nellie 
Petit,  and  I  have  no  right  to  use  it,  and  if  I  let  it  go  on  that 
•consideration,  I  will  tate  it  up  in  sixty  days  myself,  or  I  will 
get  Nellie  Petit  to  take  it  again,  and  neither  Crandall  nor 
Hathaway  will  know  anything  about  it"  The  plaintiff  then 
took  the  note  and  advanced  therecm  about  $2,000  in  cash  and 
surrendered  to  Calkins  his. own  past-due  notes  for  the  balance. 
The  money  advanced  and  the  notes  surrendered  amounted  to 
just  $4,000,  and  it  was  arranged  between  the  plaintiff  and 
Calkins  at  the  time  he  took  the  note  that  he  should  conceal  the 
ownership  thereof  from  Crandall  and  Hathaway  on  the  promise 
by  Calkins  that  he  would  take  it  up  in  sixty  days,  or  get  Nellie 
Petit  to  take  it  The  plaintiff  held  the  "note  without  receiving 
any, interest  thereon  and  without  ever  disclosing  to  Crandall  or 
Hathaway  or  Crandall's  executor  that  he  held  it.  The  note  was 
for  the  first  time  brought  to  the  knowledge  of  the  defendant 
by  the  plaintiff  on  the  4th  day  of  January,  1886,  when  he 
demanded  tlie  payment  thereof. 
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Tlie  facts  as  to  what  took  place  when  the  plaintiff  took  the 
note  were  undisputed.  They  were  proved  by  the  plaintiff's 
admissions  made  in  the  presence  of  three  persons  who  were 
called  as  witnesses  for  the  defendant ;  and  at  the  close  of  the 
evidence  the  trial  judge  directed  a  verdict  for  the  plaintiff  for 
tlie  full  amount  of  the  note  and  the  interest  thereon,  and 
refused  to  submit  the  facts  to  the  jury  upon  the  request  of 
defendant's  counsel. 

One  of  the  defenses  set  up  in  the  answer  is  the  diversion  of 
the  note  from  the  purpose  for  which  it  was  made,  and  we 
think  that  defense  ought  to  have  prevailed.  Crandall  signed 
the  note  for  the  accommodation  of  Calkins,  and  he  appears  on 
the  face  of  the  paper  to  be  a  mere  surety.  There  is  no  claim 
that  he  had  any  benefit  whatever  from  the  note  or  that  his 
relation  thereto  was  different  from  what  it  appears  to  be  on 
the  face  thereof.  There  can  be  no  doubt  that  if  the  plaintiff 
had  taken  this  note  without  any  notice  of  the  special  purpose 
for  which  it  was  made,  he  would  have  been  a  bonajide  holder 
for  value  in  such  a  sense  that  he  could  recover  thereon.  But 
an  accommodation  maker  of  a  note,  or  one  who  becomes  surety 
upon  a  note,  has  a  right  to  determine  for  himself  what  use 
shall  be  made  of  the  note  which  he  signs.  He  may  impose 
material  or  immaterial  conditions  and  terms,  and  no  person,  as 
against  him,  can  get  title  to  the  note  who  takes  it  with  full 
knowledge,  in  violation  of  the  terms  and  conditions  imposed 
upon  it  by  him.  Here  the  plaintiff  was  informed  that  Calkins 
had  no  right,  as  against  the  accommodation  makers,  to  nego- 
tiate this  note  to  him,  and  that  it  was  made  for  the  special 
purpose  of  borrowing  money  from  the  payee  therein  named. 
It  cannot  be  said  that  this  limitation  was  entirely  immaterial 
even.  Calkins  was  a  business  man,  and  C-randall  may  have 
been  willing  to  sign  this  note  to  enable  him  to  raise  money  to 
be  used  in  his  business,  while  unwilling  to  sign  it  if  it  was  to 
be  used  to  pay  an  antecedent  debt.  There  may  have  been 
something  in  his  relations  with  Miss  Petit  that  made  it  more 
desirable  to  him  that  she  should  hold  the  note  rather  than 
some  other  person.  He  is  long  since  dead,  and  cannot  explain 
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why  it  was  that  he  was  willing  to  sign  the  note  for  the  special 
purpose  named,  and  for  no  other  purpos  \  Suffice  it  to  say 
that  he  did  make  it  for  that  purpose,  and  so  the  plaintiff  was 
notified  at  the  time  lie  took  it.  As  to  him,  therefore,  the  note 
never  had  any  inception,  and  there  can  be  no  recovery  against 
his  executor ;  and  we  believe  that  no  authority  can  be  found, 
either  in  this  country  or  in  England,  where  it  has  been  held 
that  a  plaintiff  can  recover  under  such  circumstances.  The 
authorities  cited  by  the  General  Terra  and  by  the  counsel  for 
the  plaintiff  are  cases  where  paper  M'as  diverted  and  the 
person  to  whom  it  was  negotiated  had  no  knowledge  of  the 
diversion.  We  have  examined  all  these  authorities  and  many 
others,  and  none  of  them  are  appUcable  to  the  precise  state  of 
facts  existing  here. 

"We  will  notice  a  few  of  the  authorities  which  appear  to  lean 
most  strongly  in  favor  of  the  plaintiff's  contention.  In  Jack- 
son  V.  Fb'st  NaU.  Bank  (42  K.  J.  L.  177),  an  accommodation 
note  was  given  with  the  understanding  that  the  payee  was  to 
deposit  it  temporarily  as  collateral  security  for  a  loan  to  be 
made  to  him  ;  and  instead  of  obtaining  a  new  loan  and  giving 
the  note  to  the  lender  as  collateral,  he  deposited  it  with  a  bank 
as  security  for  moneys  already  owing  by  him  to  that  institution ; 
and  it  was  held  that  this  was  not  a  misappropriation,  the  accom- 
modation paper  effecting  the  substantial  puq>08e  for  which  it 
was  designed  although  the  result  was  not  produced  in  the  pre- 
cise mode  contemplated,  and  that  in  order  to  constitute  a  mis- 
appropriation of  this  kind  of  paper,  the  misuse  must  be  tainted 
with  fraud.  There  the  bank  had  no  notice  whatever  of  the  mis- 
appropriation of  the  paper.  In  Powell  v.  Waters  (17  Johns 
177),  a  note  was  made  by  Wood,  and  the  defendant  indorsed 
the  same  as  an  accommodation  indorser.  The  note  was  made 
and  indorsed  for  the  purpose  of  being  offered  for  discount  at 
a  bank  for  the  accommodation  of  Wood.  It  was  presented  for 
that  purpose  and  discount  refused.  It  was  then  negotiated  to 
J  &  T.  Powell  &  Co.,  who  advanced  the  money  thereon  and 
wlio  at  the  time  were  informed  of  the  special  purpose  for  which 
the  note  was  made.     Afterwards  the  note  in  suit  was  made  and 
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indorsed  by  the  defendant  for  the  purpose  of  taking  up  the 
fonner  note  (of  which  Wood  had  had  the  exclusive  benefit) 
and  it  was  used  for  that  purpose,  but  the  defendant  did  not 
know  at  the  time  he  indorsed  it  that  the  fonner  note  had  been 
negotiated  to  Powell  &  Co.  He  indorsed  the  note  in  suit, 
however,  and  delivered  it  to  Wood  without  giving  any  instruc- 
tions or  directions  in  what  manner  it  was  to  be  negotiated,  and 
notliing  was  said  upon  the  subject,  but  he  well  understood  it 
was  to  be  used  to  take  up  tlie  original  note,  and  it  was  used 
for  that  purpose.  The  plaintiff  had  no  notice  or  knowledge 
of  any  limitation  or  condition  imposed  upon  the  last  note  by 
the  defendant,  and  none  was  imposed  further  than  above 
stated.  It  was  with  reference  to  this  state  of  facts  that  the 
judge  writing  the  opinion,  said  :  "  The  note  in  question  was  a 
renewal  one  which  had  been  drawn  by  Wood  and  indorsed  by 
the  defendant.  The  first  note  was  intended  to  be  discounted 
at  the  Newburgh  bank,  but  was  discounted  by  the  plaintiffs ; 
and  it  appeared  by  the  testimony  of  Smith,  an  indorser  of  the 
note,  subsequent  to  the  defendant's  indorsement,  that  the 
present  note  was  delivered  to  him  by  Wood,  indorsed  by  the 
defendant,  without  any  directions  or  instructions  from  either 
in  what  manner  he  was  to  negotiate  it,  though  it  was  well 
understood  by  Wood  and  the  defendant  that  with  the  avails 
he  was  to  take  up  the  original  note.  *  *  *  The  first  note 
was  made  and  indorsed  to  raise  money  on,  and  it  was  entirely 
immaterial  whether  it  was  discounted  at  the  Bank  of  New- 
burgh, or  elsewhere.  It  did  not  alter  or  increase  the  responsi- 
biUty  of  the  indorser.  The  money  to  be  raised  was  intended 
to  be  for  the  benefit  of  Wood,  and  he  did  receive  the  money 
for  which  the  first  note  was  discounted.  If  the  plaintiffs  knew 
when  they  received  the  note  that  it  was  intended  to  l)e  dis- 
counted at  the  Bank  of  Newburgh,  and  had  been  refused,  it 
would  not  affect  them  or  establish  any  fraud." 

In  Bank  of  Chenango  v.  I/t/de  (i  Cow.  567),  H.,  J.  &  W 
drew  a  promissory  note  to  l)e  discounted  at  the  Chenango 
bank  and  payable  to  it.  On  the  bank  declining  to  discount  it, 
B.,  an  attorney  at  lawj  at  the  request  of  II.,  advanced  him  the 
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money,  and  it  was  agreed  between  them  that  the  note  should 
be  left  at  the  bank,  as  the  agent  or  trustee  of  B.,  for  his 
security.  B.  afterwards  brought  an  action  in  the  name  of  the 
bank  against  all  of  the  makers,  and  it  was  held  that  lie  could 
recover.  In  that  case  there  was  no  notice  either  to  the  bank 
or  to  B.  that  the  holder  of  the  note  had  no  right  to  procure  its 
discount  from  any  one  but  the  bank,  and  it  was  with  reference 
to  these  facts  that  the  judge  writing  the  opinion,  said  :  '*  Nor 
is  the  validity  of  the  note  affected  by  the  circumstance  that  it 
was  drawn  for  the  purpose  of  being  discounted  at  the  Bank  of 
Chenango.  It  was  made  to  raise  money  on.  It  did  not 
change  the  responsibility  of  any  of  the  parties  to  it  that  the  . 
money  was  advanced  by  Birdsall  instead  of  the  bank." 

In  Utwa  Bank  v.  Ganson  (10  Wend.  315),  a  note  was 
made  by  a  debtor  payable  to  a  bank  in  its  corporate  name  for 
the  purpose  of  raising  money  on  it  at  such  bank  to  pay  and 
satisfy  a  particular  debt,  and  the  debtor  procured  a  third 
person  to  become  a  joint  maker  of  the  note,  who  signed  the 
same  "  A.  B.,  surety,"  and  the  bank  refused  to  discount  the 
note  ;  and  it  was  held  that  the  creditor  for  whose  benefit  the 
note  was  made  could  with  the  assent  of  the  bank,  maintain  an 
action  upon  it  in  the  name  of  the  bank  against  the  makers, 
although  the  note  was  not  discounted  at  the  bank  in  pursuance 
of  the  original  intention.  In  that  case  there  was  no  notice  to 
the  creditor  or  to  the  bank  of  any  special  purpose  for  which 
the  note  was  made  Nelson,  J.,  writing  the  opinion,  said  : 
"  The  admission  of  the  fact  that  the  note  had  been  presented 
to  the  bank  for  discount  and  rejected,  threw  upon  the  holder 
the  burden  of  showing  that  it  came  fairly  and  honestly  into 
his  possession,  and  for  a  valuable  ccmsideration,  in  order  to 
repel  the  suspicion  thus  cast  upon  his  title.  *  *  *  It  can- 
not be  said  that  the  face  of  the  note  shows  that  it  was  made 
for  a  special  purpose,  and  there  is  no  evidence  of  that  fact 
aliudeP  In  Knsex  County  Bank  v.  liussell  (29  N.  Y.  673), 
a  promissory  note  was  made  by  R.  and  indorsed  by  F.  &  A. 
for  his  accomodation,  to  retire  a  previous  note  for  like 
amount  and  indorsed  by  the  same  parties  at  the  bank  of  W. 
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The  bank  refused  to  discount  the  new  note,  or  to  receive  it  for 
the  old  one;  whereupon  R.,  without  the  knowledge  of  the 
indorsers,  put  the  note  into  the  hands  of  C.  to  get  the  same 
discounted,  and  remit  the  proceeds  to  the  bank  of  W.  to  retire 
the  prior  note.  C.  presented  the  note  to  the  plaintiffs  cashier, 
who  discounted  the  note,  giving  C.  for  the  proceeds  a  note  for 
$500  made  by  B.,  which,  though  good  and  collectable,  was 
past  due  and  protested,  and  $285.93  in  cash.  No  part  of  the 
proceeds  of  the  discount  were  sent  to  the  bank  of  W.,  or  ever 
came  to  the  hands  of  the  makers  and  indorsers,  or  either  of 
them ;  and  it  was  held  that,  notwithstanding  the  diversion  of 
the  note,  the  plaintiils  were  honafide  holders  and  entitled  to 
recover  the  amount,  it  not  liaving  beei  received  under  such 
circumstances  as  called  upon  the  plaintiffs  to  institute  any 
inquiries  as  to  D.'s  right  to  the  possession  of  the  note,  or  to 
procure  its  discount.  The  decision  was  placed  upon  the 
ground  that  the  plaintiffs  had  no  notice  whatever  of  the 
intended  misappropriation,  and  no  ground  even  to  suspect  that 
C.  was  not  the  bona  fids  owner  of  the  note. 

In  Grocers'  Bank  v.  Penfi^ld  (69  N.  Y.  502),  a  promissory 
note  was  made  for  the  accommodation  of  the  payee,  but  witli- 
out  restriction  as  to  its  use,  and  an  indorsee  took  it  in  good 
faith  as  collateral  security  for  an  antecedent  debt  of  the  payee 
and  indorser,  without  other  consideration ;  and  it  was  held 
that  he  occupied  the  position  of  a  holder  for  value  and  could 
recover  thereon  against  the  maker ;  that  the  precedent  debt 
was  a  suflScient  consideration  for  the  transfer,  and  no  new  con- 
sideration was  required  to  be  shown ;  and  that  it  was  only  where 
the  note  had  been  diverted  from  the  purpose  for  which  it 
was  intended  by  the  payee,  or  where  some  other  equity  existed 
in  favor  of  the  maker,  that  it  was  necessary  that  the  liolder 
should  liave  parted  with  value  on  the  faith  of  the  note,  in  order 
to  enforce  the  same.  That  decision  was  based  upon  the  express 
ground  that  the  indorsee  took  it  in  gqod  faith. 

These  cases  furnish  no  countenance  to  the  doctrine  that  the 
transferee  of  negotiable  paper  who  takes  it  knowing  that  it  is 
transferred  in  violation  of  condjjions  or  limitations  imposed  by 
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an  accommodation  maker,  can  nevertheless  hold  and  enforce  it 
against  such  maker. 

In  Clinton  Bank  of  Columbus^  for  the  nse  of  Rhodes  v. 
Ayers  cmd  Neil  (16  Ohio  R.  283),  a  note  was  made  payable  to 
a  bank  and  signed  by  a  surety  and  presented  to  the  bank  for 
discount  and  refused,  and  afterward  discounted  by  a  third 
person,  without  the  knowledge  of.  the  surety ;  and  it  was  held 
that  an  action  would  not  lie  at  the  suit  of  the  bank  for  the  use 
of  the  person  discounting  the  note  against  the  surety.  Tliat  case 
goes  further  in  the  protection  of  accommodation  makers  than  the 
authorities  in  this  state  would  warrant  There  the  judge  writ- 
ing the  opinion,  used  language  quite  applicable  to  this  case : "  Neil 
might  be  willing  to  become  surety  for  Ayers  to  the  Clinton 
Sank,  when  he  would  be  utterly  unwilling  to  have  his  note  in 
the  hands  of  Rhodes.  He  might  be  willing  to  lend  his  name 
to  procure  a  loan  from  a  party  who  would  indulge  him,  who 
would  advance  to  his  principal  the  full  face  of  the  note,  when 
he  would  bo  utterly  imwilling  to  go  security  to  one  who  was 
his  personal  enemy,  or  who  would  exact  harsh  terms  or  heavy 
interest  of  his  principal.  He  might  have  been  willing  to  aid 
him  in  procuring  a  loan  of  ready  cash,  when  he  would  have 
been  unwilling  to  become  his  surety  for  an  old  debt  He 
might  have  expected  Ayers  would  be  prompt  to  pay  a  bank 
debt  in  which  the  bank  had  the  sole  interest,  when  he  knew 
he  would  be  slow  to  pay  an  old  debt  due  to  a  third  party ;  and 
we  think  a  court  should  not  settle  all  these  matters  by  declaring 
it  immaterial  to  liim  who  advanced  the  money  on  credit,  so 
long  as  his  principal  received  the  benefit  of  the  advance  on  the 
delivery  of  the  note." 

A  surety  has  the  right  always  to  impose  any  limit  he  choose 
to  his  liability.  He  may  always  fix  the  precise  terms  upon 
which  he  is  willing  to  become  a  surety,  no  matter  whether 
those  terms  seem  to  be  materal  or  immaterial.  By  imposing 
them,  he  makes  them  material,  and  one  who  takes  his  contract 
with  a  knowledge  of  the  limitations  cannot  enforce  it  against 
him.  The  general  rule  as  to  a  surety  is  that  he  is  not  to  be 
bound  beyond  the  plain  tenni  of  his  contract,  and  it  is  not 
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sufficient  to  make  him  liable  that  he  may  sustain  no  injury  by 
a  change  in  the  contract,  and  that  it  may  even  be  for  his  bene- 
fit He  has  the  right  to  stand  upon  the  very  terms  of  his  con- 
tract and  if  a  variation  is  made  it  is  fatal.  {Miller  v.  Stewart^ 
9  Wheaton,  681.) 

But  it  is  said  that  the  declaration  of  Calkins  to  the  plaintiil 
at  the  time  he  negotiated  the  note  to  him  were  not  sufficient  to 
show  that  the  note  was  made  for  a  special  purpose,  or  was 
signed  by  Crandall  upon  any  conditions.  The  rule  is  unques- 
tioned that  the  mere  declarations  of  a  prior  holder  of  a  cho%e 
in  a/*tion  cannot  be  given  in  evidence  to  effect  the  title  or  the 
rights  of  a  subsequent  holder  and  owner.  But  does  that  rule 
apply  when  the  declarations  are  made  at  the  very  time  when 
the  chose  in  actiwi  is  negotioted  to  the  person  who  is  seeking 
to  enforce  it,  and  they  are  thus  a  part  of  the  res  gestce  ?  Decla- 
rations thus  made  qualify,  and  in  some  sense  attach  to  the  plain- 
tiff's title.  They  are  not  conclusive  and  may  be  controverted 
and  if  untrue,  the  real  truth  may  be  shown.  Here  the  plaintiff 
acted  upon  these  declarations  for  years,  and  thus  may  be  said, 
in  some  sense,  to  have  admitted  their  truth.  These  declara- 
tions together  with  the  conduct  of  the  plaintiff,  and  the  fact 
that  Mrs.  Petit  was  the  payee  named  in  the  note,  and  that 
Calkins  immediately  went  to  her  and  applied  for  the  loan  from 
her  upon  the  note,  were  sufficient  evidence  for  submission  to 
the  jury  upon  the  question  whether  the  terms  and  conditions 
declared  by  Calkins  were  actually  imposed,  and  the  court,  at 
least,  erred  in  directing  the  verdict ;  and  for  these  views  we 
are  not  without  authority. 

In  Crain  v.  Wright  (46  111.  107),  the  action  was  brought  by 
Mrs.  Wright  against  Crane,  as  administrator  of  Martin,  to 
recover  $500.  It  became  material  upon  the  trial  to  prove  that 
certain  money,  paid  by  Mrs.  Wright's  husband  to  Martin, 
actually  belonged  to  her ;  and  she  was  pennitted  to  prove  the 
declarations  of  her  husband  to  Martin  at  the  time  of  the  pay- 
ment, to  the  effect  that  the  money  belonged  to  her.  This  evi- 
dence was  held  to  be  competent  as  part  of  the  res  gestce.  The 
judge,  writing  the  opinion,  said :  *'  The  declarations  of  the 
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husband  tliat  money  paid  on  the  purchase  of  the  land  belonged 
to  his  wife,  and  that  he  wished  the  contract  to  inure  to  her 
benefit,  are  admissible  like  all  sucli  declarations.  They  are 
not  conclusive,  but  may  be  proved  to  be  untrue  either  by 
positive  or  circumstantial  evidence." 

In  Ilayslep  v.  Gymer  (1  A.  &  E.  162),  the  action  was 
brouglit  to  recover  certain  bank-notes  delivered  to  the  defend- 
ant by  the  plaintiff,  and  she  proved  that  the  defendant,  who 
was  the  executor  of  W.,  having  questioned  her  as  to  her  having 
possession  of  some  property  belonging  to  W.,  she  handed  the 
notes  over  to  him,  stating  that  W.  had  given  them  to  her 
before  his  death.  The  defendant  did  not  deny  the  statement, 
but  had  no  means  of  knowing  its  tnith  or  falsity.  There  was 
contradictory  evidence  as  to  whether  the  defendant  said  he 
would  keep  the  notes,  or  that  he  would  keep  them  to  be 
returned  to  the  plaintiff  on  request.  The  notes  had  been  seen 
in  the  plaintiff's  possession  before  W.'s  death,  and  it  was  lield 
that  the  declaration  made  by  the  plaintiff  to  the  defendant  at 
the  time  she  handed  the  notes  to  him,  might  go  to  the  jury  as 
evidence  in  her  favor,  on  the  ground  (though  very  slight)  of 
acquiescence  in  its  truth  by  the  defendant,  and  also  as  being  a 
part  of  the  res  gestm  on  the  occasion  of  the  defendant's  obtain- 
ing the  notes,  and  as  giving  a  character  to  the  whole  conduct 
of  the  plaintiff.  Parke,  J.,  writing  one  of  the  opinions,  said  : 
*'  A  declaration  made  in  the  presence  of  a  party  to  a  cause 
becomes  evidence,  as  showing  that  the  party,  on  hearing  such 
a  statement,  did  not  deny  ite  truth.  Such  an  acquiescence, 
indeed,  is  worth  very  little  where  the  party  hearing  has  no 
means  of  personally  knowing  the  tnith  or  falsehood  of  the 
statement."  Patterson,  J.,  writing  one  of  the  opinions,  said  : 
"  Here,  Mrs.  Hayslep  was  obliged  to  show  how  the  defendant 
liad  obtained  possession  of  the  money,  and  she  might  give  e\d- 
dence  of  what  she  herself  said  at  the  time,  as  part  of  the  trans- 
action, and  that  being  before  the  jury,  it  cannot  be  said  that 
they  were  not  entitled  to  give  it  consideration.  The  defend- 
ant, having  asked  her  liow  she  obtained  the  money,  did  not,  in 
terms,  deny  the  truth  of  her  answer,  but  he  retained  the  money. 
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and  thereby  perhaps  showed  that  he  did  not  acquiesce  m  her 
account.  There  was,  however,  upon  the  whole  transaction, 
evidence,  though  of  very  trifling  weight,  to  go  to  the  jury,  and 
there  were  circumstances  which  supported  the  plaintiff's 
statement." 

Our  conclusion,  therefore,  is  that  the  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur,  except  Gray,  J.,  not  voting. 

Judgment  reversed. 


In  the  Matter  of  the  Probate  of  the  Will  of  Jane  E.  Keleman, 

Deceased. 


Where,  upon  probate  of  a  will,  no  question  is  raised  as  to  the  validity  of  1    ^26     78 

the  win  itself,  but  an  issue  is  presented  as  authorized  by  the  Code  of  ! --i 

Civil  Procedure  (§  2624),  for  the  determination  of  the  surrogate  as  to  "  the     ^^  giM 
construction,  validity  and  eflPect."  of  a  disposition  of  personal  property  *"        ~ 
contained  therein,  extrinsic  parol  evidence  as  to  the  circumstances  under 
which  the  will  was  executed  is  incompetent,  nor  is  such  evidence  admis- 
sible to  establish  a  trust  ex  mcUeJicio,  as  of  such  a  question  a  Surrogate's 
Court  has  no  jurisdiction. 

In  re  O^Hara  (95  N.  Y.  403),  distinguished. 

K.,  by  her  will,  gave  legacies  to  certain  charitable  institutions,  one  of 
which  was  also  made  residuary  legatee.  A  codicil,  executed  four  days 
after  the  will,  after  stating  that  doubt  had  arisen  as  to  the  validity 
of  the  said  bequests  for  charitable  purposes,  modified  the  will  by  making 
W.  residuary  legatee:  the  testatrix  requested  him  to  carry  into  effect 
her  wishes  with  respect  to  said  charitable  bequests,  stating,  however, 
that  this  was  not  to  be  construed  into  an  absolute  direction  on  her  part, 
but  as  merely  her  desire  By  reason  of  her  death,  within  two  months 
after  the  execution  of  the  will  and  codicil,  said  bequests  were  invalidated. 
Probate  of  the  will  was  not  contested,  but  the  next  of  kin  answered, 
alleging  the  invalidity  of  the  charitable  bequests;  also,  that  the  residu 
ary  bequest  in  the  codicil  was  void  because  it  was  either  an  evasion  of 
the  statute  or  a  fraud  upon  the  testatrix  or  next  of  kin.  Held^  that 
the  sole  question  raised  of  which  the  surrogate  had  jurisdiction  was  as 
to  whether  the  bequest  to  W.  was  absolute  or  in  trust;  that  it  was  abso- 
lute, and  so.  valid  upon  its  face. 

It  ».ems.  if  by  any  extrinsic  evidence  it  could  be  made  to  appear  that  there 
were  grounds  for  imposing  a  trust  ex  malefieio  upon  the  residuary  estate 
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in  favor  of  the  next  of  kin  an  action  might  be  brought  in  equity  for 
that  purpose. 
Reported  below,  57  Hun,  165. 

(Argued  February  23,  1891,  decided  March  10,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  6,  1890,  which  affirmed  a  decree  of  the  Surrogate's 
Court  of  the  county  of  New  York,  construing  the  will  and 
a  codicil  thereto  of  Jane  E.  Keleman,  deceased. 

The  testatrix,  by  her  will,  executed  Februarj'^  18,  1889, 
gave  legacies  to  four  charitable  institutions,  and  to  one  of  them 
gave  her  residuary  estate.  On  February  22,  1889,  she  made 
a  codicil  thereto  as  follows :  "  Doubts  having  arisen  as  to  the 
validity  of  the  bequests  made  for  charitable  purposes  in  my. 
said  will,  I  hereby  modify  said  will  dated  February  18,  1889, 
by  making  my  friend  Townsend  Wandell  my  residuary  legatee 
and  devisee,  and  hereby  request  him  to  carry  into  effect  my 
wishes  with  respect  thereto,  but  this  is  not  to  be  construed 
into  an  absolute  direction  on  my  part,  but  merely  my  desire 
*  *  *."  K.  died  March  18,  1889.  The  will  and  codicils 
having  l)een  offered  for  probate  her  next  of  kin  put  in  an 
answer  oy  which  they  put  in  issue  the  validity  of  the  charit- 
able bequests  on  the  ground  that  they  were  macle  less  tlian  two 
months  prior  to  the  death  of  the  testatrix,  and  alleging  tliat 
the  residuary  gift  in  the  codicils  was  void,  on  the  ground  that 
if  accepted  by  the  residuary  legatee  for  the  purpose  of  carry- 
ing out  the  request  it  was  a  fraud  upon  the  law  and  an  evasion 
of  the  statute,  and  if  the  bequest  was  accepted  and  the  request 
repudiated,  the  bequest  would  operate  as  a  fraud  upon  the 
testatrix  and  the  next  of  kin,  and  prayed  that  the  testatrix  be 
decreed  to  have  died  intestate  as  to  the  residuary  estate. 

Upon  the  hearing  extrinsic  evidence  was  admitted  as  to  con- 
versations with  and  statements  made  by  the  testatrix  in  relation 
to  the  codicil  for  the  purpose,  as  stated  by  the  surrogate  in  his 
opinion,  "of  ascertaining  whether  or  not,  by  matter  de  horsih^ 
will  or  codicil,  a  trust  was  imposed  upon  the  residuary  legatee 
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which  it  would  be  a  fraud  upon  the  testatrix  for  him  to  ignore* 
or  disregard."  The  surrogate  decided  the  codicil  to  be  an 
absolute  bequest  to  Wandell  of  the  residuary  estate,  the  validity 
of  which  could  not  be  attacked  by  the  next  of  kin. 

G.  Carskaddan  for  appellants.  Tlie  next  of  kin  have  the 
right  upon  the  probate  of  tlie  will  to  raise  the  question  of  con- 
struction. (Code  Civ.  Pro.  §  2624;  In  re  Bawer,  113  N.  Y. 
569,  573  ;  In  re  FuUer^  5  N.  Y.  Supp.  46.)  A  bequest  or 
devise  to  a  corporation  or  society  for  benevolent,  cliaritable, 
scientific  or  missionary  purposes,  organized  under  chapter  319^ 
of  the  Laws  of  1848  (wliich  forms  part  of  chapter  18,  part 
first  of  the  Revised  States),  or  under  acts  subjecting  them  to 
the  restrictions  contained  in  tliat  act,  is  invalid  unless  the  will 
containing  the  bequest  is  executed  at  leaat  two  months  before 
the  death  of  the  testator.  (Laws  of  1848,  chap.  319,  §  6 ;  2 
R.  8.  [5th  ed.]  624,  625,  §  6;  LeFerre  v.  LeFerre,  59  X. 
Y.  434-448  ;  Kerr  v.  Dcmgherty,  T9  id.  327,  336.)  A  corpc>- 
ration  or  society  for  either  of  above  purposes  cannot  take  real 
or  personal  estate  by  devise  or  bequest  unless  expreasly  author- 
ized by  its  charter  or  by  statute.  (2  R.  S.  [4th  ed.]  241,. 
§  3.;  Wright  v.  Trustees,  1  Hoft.  201-224;  Theo.  Sem.  v.  ChiMs, 
4  Paige,  419;  2  Kent's  Comm.  298;  2  R.  S.  [5th  ed.]  596, 
§§  1,  2,  3  ;  Hahtead  v.  Mayor,  etc.,  3  N.  Y.  433.)  The  Ameri- 
can Society  for  the  Prevention  of  Cruelty  to  Animals  and  the 
Methodist  Episcopal  Church  Home,  being  neither  of  them 
empowered  by  charter  or  statute  to  take  personal  estate  by 
bequest,  and  the  last  named  society  being  subject  to  the  restric- 
tions in  the  18th  chapter  of  the  first  part  of  the  Revised  Stat- 
utes (in  which  is  embodied  chapter  319  of  the  Laws  of  1848), 
it  follows  that  the  two  bequests  of  $5,000  each  made  to  them 
are  invalid,  and  also  the  bequest  of  the  residuary  estate  in  the 
ninth  clause  of  said  will  to  the  said  church  home.  (Laws  of 
1851,  chap.  225  ;  Laws  of  1866,  chap.  469 ;  Laws  of  1871,  chap. 
76;  2  R.  S.  [5th  ed.]  624,  625,  §  6;  Kerr  v.  Doughtery,  79 
N.  Y.  327-339.)  These  bequests  being  so  invalid  and  void, 
cannot  be  validated  and  made  operative  by  means  of  the  codicil 
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of  February  twenty -second,  making  Townsend  Wandell  resid- 
uary legatee  in  place  ot  said  church  home,  tor  that  simply 
created  a  trust  to  carry  out  the  invalid  legacies  and  is  equally 
invalid  in  law.  {In  re  O'Uara,  95  K  Y.  403,  412,  415,  420, 
421,  422;  23  id,  609,  611;  Biker  v.  Leo,  115  id.  93,  98;  1 
Williams  on  Ex.  88 ;  Van  Dyke  v.  Van  Beuren,  1  Caines,  84.) 
These  bequests  of  $5,000  each  and  the  residuary  estate  should 
be  distriouted  to  the  next  of  kin  as  property  not  effectually 
disposed  of  by  will,  and  under  the  resulting  trust  in  favor  ol: 
the  next  of  kin.  (6  Paige,  608 ;  10  id.  193,  200 ;  In  re 
O^Hara^  95  N.  Y.  411.)  The  surrogate  erred  in  refusing  to 
allow  the  witness  Tichenor  to  state  what  he  said  to  the  tester 
trix  with  reference  to  this  codicil  before  she  spoke  to  liim  about 
it.  (Code  Oiv.  Pro.  §  835  ;  In  re  Chapman,  27  Hun,  573.) 
The  surrogate  erred  in  refusing  to  pass  upon  the  requests  to 
find  matters  of  fact  and  conclusions  of  law  presented  by  the 
contestants  upon  the  settlement  of  the  case.  (Code  Civ.  Pro. 
§  2545 ;  Burger  v.  Burger,  111  N.  Y.  527 ;  Augeoine  v.  Jach- 
sort,  103  id.  470.)  Parol  and  extrinsic  evidence  is  always 
admissible  to  impeach  the  validity  of  a  will  or  any  part  of  it. 
(1  Bradf.  360 ;  2  Redf.  1 ;  96  N.  Y.  411,  412 ;  27  Hun,  573 ; 
16  id.  628.) 

Jacob  F.  Miller  for  respondent.  This  will  was  duly  proved. 
To  admit  parol  evidence  to  show  the  meaning  of  the  will  would 
be  to  allow  to  be  established  by  parol  what  the  law  requires  to 
be  in  writing  and  thus  array  the  law  against  itself.  (3  R.  S. 
3343,  §§  7,  8.)  The  law  does  not  authorize  the  surrogate  to 
try  an  issue  with  the  view  to  impress  a  trust  upon  the  property 
bequeathed  in  and  by  the  will.  (Code  Civ.  Pro.  §§  2472, 2624 ; 
Laws  of  1870,  chap.  350,  §  11 ;  Redf.  on  Surrogates  [4th  ed.], 
53 ;  In  re  McLaughlin,  1  Tuck.  79  ;  In  re  Oilman,  38  Barb. 
364;  Nelson  y.  McGiferf,  3  Barb.  Ch.  158;  In  re  Forman, 
54  Barb.  274 ;  Bevan  v.  Cooper,  72  K  Y.  317 ;  Waters  v. 
CuUen,  2  Bradf.  254 ;  Ilillin  v.  Ilillis,  16  Hun,  76 ;  Laws  of 
1880,  cliap.  245,  §  46 ;  7?%^  v.  Cragg^  89  N.  Y.  479  ;  In  re 
VmlerhiU,  117  id.  471;  In  re  Towers,  113  id.  573.)    The 
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surrogate  having  stated  his  findings  of  fact  and  conclusions  of 
law  separately  upon  his  admission  of  the  will  and  codicils  to 
prohate,  and  having  construed  the  will  and  codicils  as  stated  in 
the  decree  appealed  from,  he  did  all  that  the  law  required  of 
him.  {Btirger  v.  Burger^  111  N.  Y.  527.)  The  exceptions 
relating  to  conversations  between  the  deceased  and  her  counsel 
were  not  well  taken.  (Code  Civ.  Pro.  %  835.)  The  ninth 
clause  and  probably  also  the  fifth  clause  of  the  will  was  revoked 
by  the  first  codicil,  which  recited  that  "  doubts  having  arisen 
as  to  the  validity  of  tlie  bequests  made  for  charitable  purposes 
in  my  said  will,  I  hereby  modify  my  said  will,  dated  February 
18,  1889."  And  both  were  rendered  void  by  the  death  of  the 
testatrix  within  two  months.     (Laws  of  1848,  chap.  319,  §  6 ; 

1  Jarman  on  Wills,  333 ;  1  Redf.  on  Wills,  175  ;  2  Story's 
Eq.  Juris.  286,  §  1069 ;  Shultz's  Appeal,  80  Penn.  St.  405  ; 
RowbotJuxm  v.  DunnM,  L.  R.  [8  Ch.  Div.]  430 ;  Janes  v. 
Bradley,  3  id.  364  ;  Knight  v.  Knight,  3  Beav.  148, 172, 174  ; 
11 CL  &  Fin.  513  ;  2  Pom.  Eq.  Juris.  §  1015  ;  Exparte  Payne. 

2  Y.  &  C.  636;  Lechman  v.  Lave,  2  M .  &  K.  197;  Phillips 
V.  Phillips,  112  X.  Y.  205  ;  Lawrence  v.  Cook,  104  id.  639 ; 
Warner  v.  Baten,  98  Mass.  277 ;  Malirn  v.  Keighley,  2  Ves. 

Ch.  532  ;  WiUiamsY.  Williams,  1  Sim.  [N.  S.]  358  ;  McKin- 
ley's  Appeal,  13  Penn.  St.  253 ;  Erickson  v.  WiUard,  1  N.  H. 
217 ;  Yan  Amee  v.  Jackson,  35  Vt.  173.)  The  general  residu- 
ary clause  in  the  first  codicil  included  any  property  or  interest 
of  the  testatrix  which  are  not  otherwise  perfectly  disposed  of, 
and  all  that  for  any  reason  eventually  falls  into  the  general 
residue.  {It%ker  v.  Cornwell,  113  N.  Y.  115  ;  Cruikshank  v, 
HoTTtefor  Friendless,  Id.  355  ;  In  re  Bennett,  Id.  524.) 

Finch,  J.  There  was  no  issue  before  the  surrogate  to  war- 
rant the  admission  of  the  extrinsic  parol  evidence  relating  to 
the  circumstances  under  which  the  first  codicil  was  executed, 
and  no  jurisdiction  in  that  officer  to  try  the  question  sought  to 
be  raised  by  such  evidence.  The  answer  filed  to  the  petition 
for  probafte  made  no  question  over  that  probate,  and  by  its 
silence  conceded  the  due  execution  of  the  will  by  a  capable 
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^testatrix,  acting  freely  and  without  restraiiit.  The  issue  ten- 
dered was  that  allowed  by  section  2624  of  the  Code  ot  Civil 
Procedure,  which  permits  on  the  probate  of  a  ^vill  the  deter 
mination  by  the  surrogate  of  "  the  construction,  validity  and 
♦effect  '*  of  any  disposition  of  personal  property  contained  in  it. 
That  issue  was  tlie  only  one  on  trial,  and  the  sole  question 
raised  of  wliich  the  surrogate  had  jurisdiction  was  the  con- 
struction and  validity  and  consequent  effect  of  the  first  codicil, 
and  that  Involved  merely  the  inquiry  whether  the  bequest  of 
:the  residue  to  Wandeil  was  absolute  or  m  trust,  and  if  in  trust, 
whether  it  was  valid  under  the  law  of  this  state.  Tliat  ques- 
i:ion  rested  upon  the  terms  of  the  will  itself,  and  had  nothing 
whatever  to  do  with  an  alleged  extrinsic  fraud  against  which 
•equity  might  relieve  in  a  proper  case,  and  all  the  evidence 
pointing  to  that  rehef  was  inadmissible  and  totally  immaterial. 
The  General  Tenn  was  evidently  of  that  opinion,  but,  after 
expressing  it,  passed  to  some  consideration  of  the  evidence 
nnder  a  seeming  impression  that .  this  court,  in  the  case  of 
G^Ilara,  (95  N.  Y.  403),  had  indicated  a  different  doctrine. 
The  learned  judge,  writing  the  opinion,  said :  "  Upon  w^hat 
theory  evidence  of  tins  kind  is  admissible,  1  camiot  compre- 
hend. It  is  a  cardinal  principle  in  the  construction  of  the 
tenns  of  a  will  that  the  intention  of  the  testator  must  be 
gathered  from  the  wiil  itself,  parol  proof  bein^  only  per- 
missible to  show  the  condition  of  the  estate  and  the  surround- 
ings of  the  testator ;  and  that  conversations  as  to  the  intention, 
or  even  written  memoranda,  cannot  l>e  resorted  to  for  the  pur- 
pose of  sustaining  a  w411  which  is  apparently  against  the  pro- 
visions of  a  statute,  much  less  to  destroy  a  will  which  upon  its 
face  is  not  in  contravention  of  any  statute/'  So  far  the  Gen- 
eral Term  stated  the  prevailing  rule  with  substantial  accuracy. 
Its  opinion  then  proceeds  thus :  "  It  is  true  that  evidence  of 
this  kind  was  received  in  The  Matter  of  0^  Ilara^  and  that 
such  evidence  was  commented  on  and  formed  the  basis  of  the 
judgment  of  the  Court  of  Appeals  in  the  constniction  of  that 
will."  That  is  a  mistake,  and  one  so  serious  that  we  ought  not 
to  allow  it  to  perpetuate  itself,  even  at  the  expense  of  explain- 
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ing  what  seems  to  ns  to  need  no  explanation.  In  the  O'Hara 
case  there  was  never  any  question  of  cfmstructio?!  at  all. 
None  was  raised  and  none  considered,  and  so  the  parol  evi- 
dence received  was  not  admitted  or  acted  upon  "  in  the  car)- 
siruction  of  that  will,"  It  came  in  for  a  different  purpose  and 
upon  widely  different  issues.  There  were  two  separate  appeals, 
but  heard  and  argued  together.  Upon  the  petition  for  pro- 
bate of  the  will,  the  contestants  filed  an  answer  denying  its 
execution  and  alleging  that  it  was  obtained  by  undue  influence. 
It  contained  an  absolute  bequest  to  three  persons,  not  of  kin 
to  the  testatrix,  but  standing  in  confidential  relations  to  her. 
The  fact  furnished  ground  for  an  inference  of  some  improper 
influence  exercised  over  the  testatrix,  and,  to  rebut  that  infer- 
ence on  tlie  one  hand  and  fortify  it  on  the  other,  all  the 
extrinsic  facts,  tending  to  prove  or  disprove  the  undue  influ- 
ence, were  admissible  in  evidence  and  properly  received  as 
bearing  on  that  issue.  In  the  case  at  bar  there  was  no  such 
issue,  and  so  no  such  ground  or  reason  for  the  extrinsic  proof 
offered,  and  to  admit  it  on  an  issue  of  imdue  influence  is  very 
far  from  holding  it  competent  on  a  question  of  construction. 
The  evidence  thus  offered  in  the  O^IIara  case  disclosed  a 
secret  and  illegal  trust,  to  effectuate  wliich  the  absolute  devise 
and  tequest  had  been  made.  The  contestants  thereupon  filed 
a  complaint  in  equity,  alleging  all  the  facts,  claiming  that  the 
devise  and  bequest  in  the  hands  of  the  legatees  was  the  product 
of  a  fraud  upon  the  testatrix,  or  upon  the  law,  and  seeking 
relief  against  that  fraud.  Of  course,  all  the  extrinsic  facts 
became  again  admi&sible  to  establish  the  fraud  alleged,  and  this 
court  relieved  against  it  by  impressing  a  trust  ex  malef<)io  upon 
the  property  in  the  hands  of  the  devisees  and  legatees  for  the 
benefit  of  the  heirs  and  next  of  kin.  In  so  doing,  we  did 
consider  the  parol  and  extrinsic  evidence,  but  in  an  action  in 
equity  and  upon  an  issue  of  fraud.  And  that  again  is  some- 
tliing  very  far  away  from  holding  such  evidence  admissible  in 
a  Surrogate's  Court  upon  a  mere  question  of  testamentary  con- 
struction. Nothing  of  that  sort  was  involved  in  tlie  case  or 
decided  by  it. 
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In  the  case  at  bar,  therefore,  the  extrinsic  evidence  was  not 
admissible  upon  the  issue  of  construction,  nor  to  establish  a 
trust  €x  riialeficlo^  which  was  wholly  outside  of  and  beyond 
the  jurisdiction  of  the  surrogate.  And  so  we  must  come  back 
to  the  real  question  involved  ;  whether  the  will  by  its  terms 
established  any  tnist,  and  if  so,  whether  that  trust  was  valid. 

We  think  it  very  clear  that  the  bequest  was  absolute  to  the 
legatee  and  not  upon  any  trust  at  all.  The  language  of  the  codi- 
cil is  as  follows :  '*  Doubts  having  arisen  as  to  the  validity  of 
the  bequests  made  for  charitable  purposes  in  my  said  will,  I 
hereby  modify  said  will  dated  February  18,  1889,  by  making 
my  friend  Townsend  Wandell  my  residuary  devisee  and  legatee 
and  hereby  request  him  to  carry  into  effect  my  wishes,  with 
respect  thereto,  but  this  is  not  to  be  construed  into  an  absolute 
direction  on  my  part,  but  merely  my  desire."  The  will  had 
made  certain  charitable  bequests,  but  sure  to  fail  if,  as  was 
probable  and  as  happened,  the  deceased  should  not  survive  for 
two  months  after  they  were  made,  and  that  was  the  basis  of 
the  ''  doubts  "  expressed  in  the  codicil. 

It  is  very  evident  that  the  decedent  did  not  intend  to  die 
intestate  as  to  any  part  of  her  estate.  By  her  will  she  devised 
and  bequeathed  any  residue  of  her  estate  to  one  of  the  selected 
charities,  and  the  purpose  of  the  codicil  was  to  carry  that 
residue  certainly  and  absolutely  to  Wandell,  leaving  him  in  that 
event  to  deal  with  the  charities  as  he  pleased. 

It  is  true  that  the  expression  of  a  wish  or  a  desire  may  some- 
times serve  to  found  a  trust  or  effect  a  charge,  but  such  expres- 
sions are  by  no  means  conclusive.  We  must  still  examine  the 
will  to  discover  the  testamentary  intention.  {PhUZips  v.  Phil- 
lips^ 112  X.  Y.  205.)  In  the  present  ca«e  the  testatrix  expressly 
guards  against  a  mistaken  interpretation.  She  says  that  the 
expression  of  her  wish  is  not  to  be  construed  as  an  absolute 
direction ;  by  which  she  evidently  means,  that  while  she  desires 
that  her  residuary  legatee  shall  deal  wnth  the  charities  as  she 
would  have  been  glad  to,  yet  she  does  not  mean  to  fetter  his 
ownership  or  qualify  his  right.  She  leaves  him  absolute  owner, 
and  free  to  do  as  he  shall  choose.     She  puts  upon  him  no  obli- 
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gation,  legal  or  equitable,  but  contents  herself  with  the  bare 
expression  of  a  wish  which  she  liopes  will  influence  his  free 
agency.  And  so  the  bequest  was  absolute,  and,  therefore, 
valid  on  the  face  of  the  will.  That  conclusion  disposes  of  the 
whole  issue  raised  before  the  surrogate.  It  determines  the 
construction  of  the  bequest,  declares  its  validity  and  conse- 
quent legal  effect.  If  there  are  any  extrinsic  grounds  for 
impressing  a  trust  ex  malejioio  in  favor  of  heirs  or  next  of  kin 
upon  the  bequest  thus  carried  to  the  residuary  legatee,  it  is 
sufficient  to  add  that  an  action  for  such  purpf>se  must  be  brought 
in  equity  where  the  power  resides  for  granting  that  relief. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed- 


Michael  F.  Cussack,  Appellant,  v.  Oliver  B.  Tweedy, 
Individually  and  as  Executor,  etc.,  Respondent. 

No  presumption  of  the  delivery  of  a  deed  can  arise  from  an  unauthorized 
record  thereof,  made  half  a  century  after  it  was  executed,  shown  to  have 
originated  in  a  mistake. 

Prior  to  September  20,  1815,  one  T.  died  intestate,  seized  of  certain  real 
estate,  and  leaving  six  heirs  at  law,  four  of  whom  on  that  date  executed 
a  deed  of  said  real  estate,  in  which  their  respective  husbands  and  wives 
joined,  to  C,  another  of  said  heirs,  which  was  recorded  in  October  fol- 
lowing. In  May,  1817,  C.  conveyed  by  deed  an  undivided  half  of  said 
premises  to  L.,  in  trust  for  B.,  another  of  said  heirs,  who  then  owned 
the  remaining  one-sixth.  In  January,  1825,  B.  conveyed  to  C.  the  out- 
standing sixth  owned  by  her,  and  on  February  5,  1825,  L.  and  B.  con- 
veyed their  interest  under  said  trust  deed  to  C,  who  in  her  will  recited 
her  entire  ownership  of  all  the  shares  and  devised  the  premises  in  trust 
to  L.,  for  the  benefit  of  B.  and  a  son  of  the  testatrix  during  their  lives, 
with  remainder  in  fee  to  L.  The  latter  died  in  1857.  The  two  life- 
tenants  died  before  him.  In  18d5  L.'s  executor  placed  on  record  the 
three  deeds  last  above  mentioned  and  another  dated  September  9,  1815, 
to  C.  and  B.  from  the  four  other  heirs,  in  which  the  wives  of  two  of 
them  were  named  as  grantors  and  places  left  in  the  deeds  for  their  signa- 
tures, but  which  were  not  signed  by  them,  and  a  witness  clause  for  their 
signatures  also  remained  unsigned,  which  deed,  with  the  others,  the 
executors  found  in  the  testator's  safe.    In  an  action  to  recover  back  a 
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payment  of  purchase-moQey  under  a  contract  of  sale  of  the  premises  by 
the  executor  of  L.  it  appeared  that  the  deed  last  mentioned  was  never 
passed  to  the  hands  of  B. ,  who  knew  only  of  the  conveyance  to  C.  Plain- 
tiff refused  to  perform  on  the  ground  that  a  complete  title  never  vested 
in  L.  Held,  untenable;  that  the  earner  deed  was  properly  determined 
to  have  been  undelivered  and  inoperative. 

L.,  by  his  will,  gave  his  residuary  estate,  including  the  premises  in  ques- 
tion, to  his  executors  in  trust,  creating  four  separate  trusts  for  the  bene- 
fit of  his  children,  each  covering  an  undivided  one-fourth  of  said  residue, 
the  income  of  the  fourth  set  apart  for  each  child  to  be  paid  to  him  or 
her  during  life,  and  upon  his  or  her  death  the  executors  to  convey 
such  share  with  any  unapplied  income  to  such  child's  issue.  By  a 
subsequent  clause  of  the  will  the  executors  and  the  survivors  and  sur- 
vivor of  them  were  authorized  at  any  time  or  times  to  sell  and  dispose 
of  the  whole  or  any  part  of  the  estate,  and  in  the  meantime  to  collect 
and  receive  the  rents.  The  contract  in  question  was  made  after  the 
death  of  one  of  the  testator's  children.  A  deed  of  the  sole  surviving 
executor  was  tendered  to  the  purcliaser  and  rejected.  Htld,  that  such 
deed  was  effectual  to  convey  a  good  title;  tliat  the  power  of  sale  con- 
ferred upon  the  executors  did  not  terminate  on  the  death  of  one  of  the 
eentui  que  tnisCent,  but  survived:  that  the  will  authorized  the  trustee, 
holding  as  to  an  ended  trust  in  the  character  of  a  tenant  in  common, 
to  retain  and  exercise  the  power  of  sale  and  receive  rents  until  final 
severance  and  distribution. 

Reported  below,  56  Hun,  617. 

(Submitted  March  5,  1891;  decided  March  17,  1891.) 

•  Appeal  from  judgment  of  the  General  Term  of  tlie  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  11, 1889,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Tenn. 

This  action  was  brought  to  recover  back  tlie  amount  paid 
by  plaintiff  on  a  contract  for  the  purchase  of  certain  premises. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Hussell  Benedict  and  Frederic  de  P,  Foster  for  appellant. 
A  vendor,  in  fulfillment  of  an  executorial  contract  for  the  sale 
of  land,  is  bound  to  con\^y  a  good  title  to  the  purchaser  unless 
the  purcliaser  has  relieved  him  from  this  obligation  by  express 
stipulation.     A  good  title  is  a  marketable  title ;  that  is,  one 
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which  lias  a  clean  record  and  is  not  dependent  for  its  support 
upon  proof  of  facts  extrinsic  to  the  record.  A  doubtful  title 
is  not  a  marketable  title.  (Williams'  Eq.  Juris.  266,  279,  289, 
295;  Fry  on  Cont  §  973  ;  Waterman  on  Spec.  Perf.  §  411 ; 
Schnltz  V.  liose^  65  How.  Pr.  75 ;  Burwell  v.  Jaclcmn^  9  N. 
Y.  535  ;  Delevan  v.  Duncan^  49  id.  485  ;  Jordan  v.  Poillon^ 
77  id.  518 ;  Shriver  v.  Shriver^  86  id.  575 ;  Hellmegel  v. 
Manning^  97  id.  56;  FUiniiuj  v.  Bumharn^  100  id.  1; 
AhboU  V.  James^  111  id.  673  ;  Moore  v.  Williams^  115  id.  586  ; 

Vought  V.  William^^  120  id.  253 ;  Living  v.  Campbdl^  121  id. 
353 ;  Swayne  v.  Lyoyi^  67  Penn.  St.  436 ;  Brunnell  v.  J(ick' 
son,  9  IS".  Y.  535.)  A  title  in  respect  of  which  strangers  to 
the  contract  appear  to  have  some  claim  of  interest  is  not  a 
marketable  title.  {Moore  v.  Appleby ^  108  N.  Y\  237 ;  Lock- 
man  V.  Riley ^  95  id.  70 ;  Nodine  v.  Greenfidd^  7  Paige,  544 ; 

Williamson  v.  JField^  2  Sandf.  Ch.  563 ;  Brennan  v.  WiUoii^ 
71  X.  Y.  502 ;  AVboU  v.  James,  111  id.  683 ;  Argall  v.  Ray- 
nor,  20  Hun,  267.)  The  principles  by  which  the  court  in 
equity  is  guided  in  deciding  a  suit  brought  by  a  vendor  to 
compel  performance  of  the  contract,  likewise  govern  an  action 
brought  by  a  vendee  to  recover  the  deposit  made  upon  the 
contract.  {M.  E.  C.  Home  v.  Thompson,  108  N.  Y.  618; 
Moore  v.  WiUiams,  115  id.  586.)  The  plaintiff  is  entitled  to 
recover  the  amount  of  his  deposit  on  the  contract  with  interest, 
and  his  expenses  in  examining  the  title,  if  it  appear  that  the 
title  is  unmarketable.  {Moore  v.  Appleby,  108  N.  Y".  237.) 
There  is  a  reasonable  doubt  appearing  upon  the  record  whether 
there  is  not  an  outstanding  interest  in  one-third  of  the  prem- 
ises in  question  in  the  heirs  at  law  of  Maria  Bumham. 
[BrackeU  v.  Barney,  28  N.  Y.  333-340 ;  Chonteau  v.  Suy- 
dam,  21  id.  170 ;  Fisher  v.  Uall,  41  N.  Y.  416 ;  Sparrow  v. 
Kingman,  1  id.  242  ;  IlinMey  v.  Sinith,  51  id.  21 ;  Wllsoii  v. 
Ilolden,  16  Abb.  Pr.  133 ;  Shriver  v.  Shriver,  86  K  Y,  575; 
Emery  v.  Grocock,  6  Madd.  54 ;  Lowes  v.  Lush,  14  Ves.  548  ; 
Smith  V.  Death,  b  Madd.  371;  Watennan  on  Spec.  Perf. 
Si  418.)  The  defendant,  as  surviving  executor  of  the  last  will 
of  Joseph  N.  Lord,  had  no  power  of  sale  as  to  one-fourth  of 
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the  premises  in  question.  {Bruner  v.  Meigs^  64  N.  Y.  506 ; 
Manice  v.  Manice^  43  id.  303;  Sage  v.  Lochnan^  53  How. 
Pr.  276;  Abbott  y.  Jaities,  111  N.  Y.  673.) 

De  Witt,  Lockman  i&  De  Witt  for  respondents.  The  alleged 
deed  of  September  9,  1815,  is  wholly  void  and  inoperative  for 
want  of  delivery.  (3  Waslib.  on  Eeal  Prop.  [5tli  ed.]  304,  312, 
578  ;  Fisher  v.  Hall,  41  N.  Y.  416 ;  KnolU  v.  BarnhaH,  71 
id.  474 ;  Roosevelt  v.  Carow,  6  Barb.  190  ;  Jackson  v.  Phtpps, 
12  Johns.  418;  WaUh  v.  F.  JT.  Ins.  Co.,  54  Vt.  351; 
Alexander  v.  De  Kennel,  81  Ky.  345 ;  Boyd  v.  Slayhack^  62 
Cal.  493  ;  Wilsey  v.  Dermis,  44  Barb.  354.)  The  law  will  not 
presume  fraud,  and  so,  where  there  are  two  deed*  by  the  same 
person  conveying  the  same  premises,  and  the  second  deed  is 
shown  to  be  authentic,  all  presumption  in  favor  of  the  first 
deed  arising  from  its  antiquity  is  completely  overtlirown. 
{Wilson  V.  BeUs,  4  Den.  200,  216.)  The  consent  of  the 
grantee  is  essential  to  complete  a  delivery.  {Brackett  v. 
Barney,  28  X.  Y.  333,  340.)  Maria  Burnham  and  her  son 
John  F.  having  accepted  and  received  the  full  benefit  of  the 
provisions  of  the  will  of  Magdalene  Crook  in  their  favor,  and 
having  failed  for  more  than  sixty  years  to  make  any  claim  to 
the  fee  of  the  premises  in  question,  their  heirs  at  law  are 
estopped  from  asserting  or  claiming  any  title  to  the  fee  adverse 
to  the  title  of  Joseph  N.  Lord.  {Haven  v.  Sackeit,  15  N.  Y. 
365.)  The  question  as  to  whether  the  alleged  deed  of  Sep- 
tember 9,  1815,  creates  any  defect  in  the  title  of  defendant  is 
free  from  reasonable  doubt.  {Mosher  v.  Cockrane,  107  N.  Y." 
35 ;  Pom.  on  Spfec.  Perf.  §  204 ;  Ferry  v.  Sampson,  112  N.  Y. 
415 ;  Fleming  v.  Burnham,  100  id.  1.)  The  defendant  has 
power  under  the  will  of  Joseph  N.  Lord,  deceased,  to  sell  the 
whole  premises,  including  the  undivided  fourth  part  vested  in 
the  children  of  Maria  Tweedy,  deceased.  {Iluchi'ns  v.  Bald- 
win, 7  Bosw.  241  ;  Henderson  v.  Henderson,  113  N.  Y.  1 ; 
Chittenden  v.  Fairchild,  41  id.  289;  Kinnier  v.  Rogers,  42 
id.  531.) 
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Finch,  J.  The  vendee  objected  to  the  title  tendered  by  the 
vendor  upon  two  grounds ;  one,  that  the  complete  title  never 
vested  in  the  latter's  testator ;  and  the  other  that,  if  it  did,  the 
executor's  power  of  sale  did  not  cover  and  cut  off  a  vested 
interest  as  to  which  the  trust  had  terminated. 

All  the  difficulty  underlying  the  first  objection  rests  upon 
an  imperfect  and  incomplete  deed  which  the  executor  caused 
to  be  recorded  after  a  lapse  of  fifty  years.  Disregarding  that, 
the  title  of  the  testator  is  complete  and  perfect.  It  is  conceded 
that  prior  to  April  15,  1813,  the  premises  were  owned  hy 
George  Thompson,  who  died  seized  and  intestate,  leaving  six 
heirs  at  law,  viz:  George  Thompson,  John  G.  Thompson, 
Elizabeth  Pinkney,  Dolly  Lord,  Magdalene  Crook  and  Maria 
fiumham,  each  entitled  to  an  undivided  one-sixth  of  the  prop- 
erty. On  the  20th  of  September,  1815,  the  first  four  con- 
veyed their  interests  to  Mrs.  Crook,  the  husbands  and  wives 
joining,  and  that  deed  was  recorded  early  in  the  following 
October,  and  vested,  with  her  own  share,  five-sixths  of  the 
estate  in  Mrs.  Crook.  Objection  w^as  made  to  this  deed  on  the 
ground  of  an  alleged  prior  conveyance,  but  the  objection  was 
overruled  and  the  deed  admitted  in  evidence.  Mrs.  Crook 
thus  owning  fivenaixths  of  the  estate,  conveyed  an  undivided 
half  to  Joseph  N.  Lord  in  trust  for  Maria  Bumham  who  owned 
the  remaining  one-sixth.  The  deed  was  dated  May  31,  1817, 
and  recorded  in  1865  or  after  an  interval  of  almost  fifty  years. 
On  February  5,  1825,  Lord,  the  trustee,  and  Mrs.  Bumham, 
tlie  beneficiary,  conveyed  back  their  interest  under  the  trust 
deed  to  Mrs.  Crook,  and  that  deed  like  its  predecessor  was 
recorded  in  1865.  In  January,  1825,  Mrs.  Crook  acquired  the 
outstanding  one-sixth  owned  by  Maria  Bumham,  and  that  deed 
was  also  recorded  in  1865.  On  the  same  day  of  the  acknowl- 
edgement of  that  deed  by  Mrs.  Burnham,  Mrs.  Crook  made 
her  last  will  in  which  she  recites  her  entire  ownership  of  all 
the  shares  and  of  the  whole  property  and  devises  it  to  Joseph 
N.  Lord  in  trast  to  pay  the  rents  and  profits  to  Mrs.  Burnham 
for  her  life  and  then  to  her  son  John  Francis  Burnham  for  his 
life  with  remainder  in  fee  to  Joseph  N.  Lord.     By  the  death 
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of  the  two  life  tenants  the  unincuriibered  fee  passed  by  his 
will.  Lord  died  in  1857,  and  his  executor,  the  defendant 
Tweedy,  finding  in  Lord's  safe  four  unrecorded  deeds  caused 
them  to  be  recorded  in  1865.  Two  of  them  were  tlie  deed  of 
trust  and  conveyance  back,  any  record  of  which  was  needless  ; 
one  was  the  deed  of  Mrs.  Bumham  which  we  know  was  deliv- 
ered and  became  effectual  because  it  is  recited  in  Mrs.  Crook's 
will  under  which  the  Burnhams  took  and  accepted  their  life 
estates ;  and  one  was  the  incomplete  deed  which  tl^e  courts 
below  have  held  was  never  delivered  and  never  became  oper- 
ative. Tliat  deed  is  dated  Septemer  9,  1815,  or  just  eleven 
days  before  the  conveyance  of  the  same  grantors  to  Mrs.  Cook, 
and  was  to  her  and  Maria  Bumham.  The  wives  of  the  two 
Thompsons  were  named  as  grantors  and  seals  were  left  for 
their  signatures,  but  they  had  not  signed.  There  was  a  witness 
clause  for  their  signatures,  and  that  remained  unsigned.  That 
deed  never  passed  into  the  hands  of  the  Burnhams.  Maria 
knew  of  the  actual  conveyance  made  to  Mrs.  Crook  alone,  for 
she  appears  to  have  identified  one  of  the  grantors.  It  is  quite 
evident  from  what  followed  that  the  original  purpose  of  con- 
veying to  Mrs.  Crook  and  Mrs.  Bumham  was  abandoned 
through  distrust  of  the  latter's  husband,  and,  instead,  the  con- 
veyance was  made  to  Mrs.  Crook  alone  and  she  conveyed  to 
Lord  in  trust  for  Mrs.  Burnham.  The  imperfect  and  partly 
executed  deed  was  found  in  the  possession  of  Lord,  and  any 
possibility  of  its  delivery  is  excluded  by  the  after  action  and 
conduct  of  the  parties.  No  presumption  of  a  delivery  can 
arise  from  an  utterly  unauthorized  record  shown  to  have  origi- 
nated in  a  mistake  and  made  half  a  century  after  its  original 
was  drawn.  The  deed  made  eleven  days  later,  completely  and 
perfectly  executed  by  all  parties,  and  that  to  the  knowledge  of 
Mrs.  Bumham  herself,  and  the  subsequent  action  of  all  such 
parties  removes  every  reasonable  doubt.  On  the  face  of  the 
papers  themselves  the  earlier  deed  must  be  held,  as  the  courts 
below  have  agreed,  to  have  been  undelivered  and  entirely 
inoperative.  Its  invalidity  sufticiently  appears  on  the  face  of 
the  records  themselves. 
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Bnt,  assuming  that  a  perfect  title  was  established  in  Joseph 
K  Lord,  a  further  question  arises  over  the  construction  of  his 
will  He  gave  the  residue  of  his  property  to  his  executors  in 
trust  for  the  benefit  of  his  four  children,  creating  four  separate  . 
and  several  trusts,  each  covering  an  undivided  one-fourth  of 
the  residue.  The  trusts  were  to  pay  the  income  to  each  child 
for  his  or  her  life,  and  at  his  or  her  death  to  convey  such 
share  with  any  unapplied  rents  to  such  child's  issue.  Each 
one  of  the  separate  trusts  was  for  a  single  life,  the  tenni  nation 
of  which  by  death  ended  the  trust  and  vested  a  fee  in  posses- 
sion in  the  remaindermen.  After  the  creation  of  these  trusts 
the  ninth  clause  of  the  will  provided  as  follows :  "  I  hereby 
authorize  and  empower  my  said  executors  and  the  survivors 
and  survivor  of  them,  and  such  and  whichever  of  them  as 
shall  act,  at  their  or  his  discretion,  from  time  to  time  and  at 
any  time  or  times  to  sell  and  dispose  of  the  whole  or  any  part 
or  parts  of  my  estate,  both  real  and  personal,  at  public  auction 
or  private  sale,  in  such  manner,  for  such  prices  and  ujxjn  such 
terms,  and  either  for  cash  or  on  credit,  or  partly  for  cash  and 
partly  on  credit,  as  they  or  he  may  approve,  and- upon  any  such 
sale  or  sales  the  same  or  any  part  thereof  to  convey  and  assure 
to  the  purchaser  or  purchasers,  and  in  the  meantime  my  said 
executors  and  the  survivors  and  survivor,  and  such  and  which- 
ever as  shall  act,  are  and  is  hereby  authorized  to  collect  and 
receive  the  rents  of  the  whole  and  every  part  of  my  real 
estate."  The  sole  survi\4ng  executor  is  the  present  defendant, 
who  as  such  tendered  a  deed  duly  executed  under  and  in  pur- 
suance of  the  authority  of  the  will.  By  the  death  of  one  of 
the  daughters  an  undivided  fourth  of  the  estate  had  vested  in 
her  issue,  and  tlie  purchaser  claims  that  the  power  of  sale  as  to 
such  one-fourth,  ended  with  the  determination  of  the  trust, 
while  the  executor  claims  that  the  power  survived  and  would 
continue  until  all  the  trusts  were  ended.  We  have  held  on 
the  one  hand  that  such  a  power  of  sale,  when  general  and 
unlimited  and  unrestricted,  does  not  become  inconsistent  with 
the  devise  of  a  vested  estate  in  the  same  -proipertj  {Cr{tte7iden 
T.  Fairchild^  41  N.  Y.  289  ;  Kinnwr  v.  Rogers^  42  id.  531 ; 
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Skinner  v.  Qmn,  43  id.  99),  and  on  the  other  hand  that  where 
the  power  is  in  terms  restricted  and  limited  in  point  of  time 
to  the  continuance  of  the  respective  trusts,  the  ending  of  the 
trust  ends  also  the  power.  {Brurier  v.  MeigSj  64  N.  Y.  506.) 
It  would  be  difficult  to  frame  a  power  of  sale  more  broad  and 
unrestricted  than  the  one  before  us.  It  covers  not  merely  the 
residue  embraced  in  the  trust,  but  the  whole  estate,  and  is 
unlimited  as  to  time.  It  necessarily  falls  under  the  authorities 
first  cited,  unless  we  can  find  in  its  terms  some  definite  indi- 
cation that  all  the  purposes  for  which  the  power  was  given, 
necessarily  ended  when  any  one  of  the  four  trusts  terminated, 
and  that  the  remainders  were  given,  not  subject  to  the  power, 
but  entirely  freed  from  it.  There  seem  to  have  been  two 
purposes  which  the  power  was  intended  to  accomplish :  one 
to  enable  changes  to  be  made  in  the  capital  of  the  estate  with 
a  view  to  the  safety  of  investments  and  an  increase  of  the 
earning  power ;  and  the  other  to  facilitate  an  ultimate  division 
without  the  expense  and  delay  of  a  partition.  Neither  purpose 
was  bounded  by  the  limits  of  a  single  one  of  the  trusts ;  each 
might  remain  unaccomplished,  though  a  single  one  of  the 
trusts  had  fallen  in. 

Some  intended  limitation  of  the  power,  notwithstanding  the 
broad  terms  in  which  it  is  expressed,  is  sought  to  l)e  argued 
out  of  the  words  "  and  in  the  meantime  my  said  executors 
*  *  *  are  authorized  to  collect  and  receive  the  r^its  of 
the  whole  and  every  part  of  my  estate,"  and  the  argument  is 
that  the  power  was  to  exist  only  while  the  right  to  receive 
rents  remained.  This  authority  was  either  a  repetition  of  the 
one  already  given,  or  was  a  new  one  and  deemed  necessary. 
In  either  view,  I  think  it  points  to  a  situation  after  one  or 
more  trusts  have  ended,  and  was  meant  to  justify  the  trustee, 
holding  as  to  an  ended  trust  in  the  character  of  a  tenant  in 
common,  to  retain  the  power  of  sale  and  receive  rents  until 
final  severance  and  distribution.    ^ 

Two  cases  in  the  English  courts  have  rewarded  the  industry 
of  the  respondent's  counsel.  {Trtnrer  v.  KnighUey^  Madd.  & 
Geld.  134 ;  TaiU  v.  Swinstead,  26  Beav.  625.)     The  last  is 
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especially  satisfactory.  Its  fundamental  idea  is  expressed  in 
the  phrase  "  the  power  is  unlimited  and  overrides  the  whole 
estate."  We  are  thus  of  opinion  that  tlie  power  subsisted  beyond 
the  death  of  Mrs.  Tweedy,  and  that  the  executors  deed  was 
good.  Having  no  doubt  of  the  unsoundness  of  the  objections 
to  the  title,  we  are  prepared  to  concur  with  the  majority  of 
the  General  Term. 

Its  judgment  sliould  be  affinned  with  costs. 

All  concur. 

Judgment  affirmed. 


Philo  C.  Mills  et  al.  v.  J.  Foster  Parkhurst,  Assignee,  etc., 
Reuben  O.  Smith  et  al..  Appellants. 

The  doctrine  of  election  of  remedies  applies  to  cases  where  there  is,  by  law  J^^      ^^ 

or  by  contract,  a  choice  between  two  remedies,  w^hich  proceed  upon 
opposite  and  irreconcilable  claims  of  right;  in  such  a  case  the  party 
having  resorted  to  one  remedy  is  bound  by  his  first  election  and  is  barred 
from  the  prosecution  of  the  other. 

An  assignment  for  the  benefit  of  creditors  is  in  no  sense  a  contract  between 
the  debtor  and  his  creditors,  and  does  not  depend  for  its  validity  in  law 
upon  their  assent;  where  the  debtor  has  acted  without  fraud  in  fact 
or  in  law  and  has  complied  with  the  requirements  of  the  statute,  the 
assignment  will  stand  notwithstanding  the  opposition  of  a  creditor,  and 
by  such  opposition  the  latter  is  not  deprived  of  his  right  to  a  distributive 
share  under  it. 

Neither  the  bringing,  therefore,  of  an  action,  by  creditors  to  set  aside 
such  an  assignment  on  the  ground  of  fraud,  nor  the  pendency  thereof 
deprives  them  of  a  right  to  come  in  and  share  in  the  distribution  of  the 
assigned  estate  under  the  assignment. 

As  to  whether  the  doctrine  of  election  would  apply  so  as  to  preclude  a 
creditor  who  has  come  in  under  the  assignment  from  thereafter  assailing 
its  validity,  quctre. 

(Argued  February  26,  1891 ;  decided  March  20,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  14,  1890,  which  modified,  and  affirmed  as  modi- 
fied, a  judgment  entered  upon  an  order  of  Special  Term,  con. 
firming  in  part  the  report  of  a  referee. 
S1CKEL8— Vol,  LXXXI.        12 


90  Mills  et  al  v.  Parkhuest.  [Mar., 

Statement  of  case. 

The  appellants,  being  judgment  creditors  of  Henry  W. 
Ferine,  an  insolvent  debtor,  brought  an  action  to  set  aside 
an  assignment  made  by  him  for  the  benefit  of  his  credit 
ors,  as  fraudulent,  in  which  they  were  eventually  defeated. 
Before  the  action  was  commenced  they  had  made  proof 
of  their  claims  before  the  assignee.  The  deed  of  assign- 
ment provided  for  certain  preferences  in  payments  from 
the  assigned  estate,  but  these  appellants  were  not  among  the 
creditors  preferred.  The  present  action  was  brought  on  behalf 
of  the  creditors  to  compel  the  assignee  to  account  and  for  a 
distribution  of  the  assets  in  his  hands.  A  reference  was 
therein  ordered  to  a  referee  to  ascertain  and  report  the  amount 
due  to  each  of  the  creditors,  who  should  come  in  under  the 
order  and  seek  the  benefit  of  this  action.  Appellants  appeared 
by  counsel  before  the  referee,  but  protesting  and  giving  notice 
that  they  waived  no  rights  or  remedies  theretofore .  exercised, 
or  that  might  thereafter  be  insisted  upon.  At  that  time  an 
appeal  was  pending  to  this  court  for  the  judgment  in  their 
action,  which  upheld  the  validity  of  the  assignment  and 
objections  were  made  by  other  creditors  to  the  allowance  by 
the  referee  of  the  appellants'  claims,  upon  the  ground  that  they 
were  proceeding  in  hostility  to  the  assignment  in  prosecuting 
their  other  action.  The  referee,  however,  allowed  the  claims, 
on  tlie  theory  that  by  appearing  and  refusing  to  withdraw 
their  claims  there  was  an  election  to  participate  in  tlie  account- 
ing. Upon  the  coming  in  of  the  referee's  report  the  court,  at 
Special  Term,  sustained  the  exceptions  of  the  creditors  to  the 
allowance  of  the  appellants'  claims  on  the  ground  stated,  and 
the  court  at  General  Term  affirmed  that  decision. 

Further  facts  are  stated  in  the  opinion. 

Benjatnlri  S,  ITannon  for  appellants.  The  doctrine  of  elec- 
tion is  not  applicable  in  the  premises.  (2  Herman  on  Est. 
1165  ;  Talwtt  v.  Hess,  4  N.  Y.  S.  R  62  ;  Wood^oard  v.  ITar- 
loio,  28  Vt.  338 ;  Jewett  v.  Woodward,  1  Edw.  Ch.  195 ; 
SUinfeld  v.  Shnonson,  44  Hun,  429 ;  FowUr  v.  B.  S,  Bankj 
113  N.  Y.  450;  Spears  \.  Mathews,  66  id.   127;  Code  Civ. 
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Pro.  §§  1327-1332;  Banker  v.  Whit^,  58  N.  Y.  204;  WMte 
V.  White,  72  id.  149 ;  Kerr  v.  Blodgett,  48  id.  65.)  If  any 
election  became  necessary  at  the  time  of  the  proceedings  before 
the  referee  herein,  then  appellants  elected  to  share  under  the 
assignment.  {Hone  v.  Henriquez,  13  Wend.  240 ;  Woodward 
V.  Harlow,  28  Vt.  228 ;  Swanaon  v.  Tarhington,  7  Heisk.  612 ; 
Bushy  V.  Finn,  1  Ohio,  409 ;  Maynard  v.  Maynard,  4  Edw. 
Ch.  711 ;  Loney  v.  Bayley,  45  Md.  447 ;  Pratt  v.  Adams,  7 
Paige,  615,  641.)  The  appellants  elected  to  share  under  the 
assignment  before  the  bringing  of  the  action  to  set  that  assign- 
ment aside,  and  all  subsequent  acts  upon  the  part  of  said 
appellants,  inconsistent  with  said  election,  are  of  no  eflfect. 
[RapaZee  v.  Stewart,  27  N".  Y.  310;  Morris  v.  Reaford,  18 
X.  Y.  552,  557 ;  Moller  v.  Tushi,  87  id.  166 ;  Fowler  v.  B. 
S,  Bank,  113  id.  450 ;  Kinney  v.  Kieman,  49  id.  164,  169.) 
In  equity  partnership  debts  are  primarily  payable  out  of  part- 
nership assets,  and  individual  debts  out  of  individual  assets, 
and  each  class  of  debts  is  entitled  to  a  preference  over  the  other 
as  respects  the  distribution  of  the  corresponding  fund.  {Davis 
v.  Hmcell,  23  N.  J.  Eq.  72  ;  Wilder  v.  Keeler,  3  Paige,  166 ; 
In  re  Reiser.  19  Ilun,  202  ;  Murril  v.  NeiU,  8  IIow.  Pr.  96.) 
The  alx)ve  principle  once  established,  its  application  can  be 
prevented  only  by  express  and  unmistakable  directions  to  the 
contrary  in  the  instrument  of  assignment  itself.  {Crook  v. 
Rindskopf,  105  N.  Y.  476.) 

Humphrey  McMaster  for  respondents.  The  appellants,  by 
bringing  and  prosecuting  to  judgment  their  action  to  set  aside 
the  assignment  as  fraudulent,  have  elected  to  repudiate  the 
assignment  and  cannot  share  in  the  distribution  under  it. 
(Fowler  v.  B.  S.  Bank,  113  X.  Y.  457  ;  Morris  v.  Rexfordy 
18  id.  552;  B.  F.  Co.  v.  Cox,  106  id.  555 ;  Coiirow  v.  Little, 
115  id.  387 ;  Ten^  v.  Munger,  121  id.  161  ;  Iselin  v.  Hen- 
lein,  16  Abb.  [N.  C]  73,  81 ;  JV.  K  Bank  v.  Zewis,  8  Pick. 
113 ;  Valentine  v.  Decker,  49  Mo.  583  ;  Geisee  v.  Beall,  3 
Wis.  367 ;  MoUer  v.  Tuska,  87  N.  Y.  166,  169 ;  Strmig  v. 
Strong,  102  id.  69,  73 ;  Kennedy  v.  Thorpe,  51  id.  174 ;  Jose- 
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Un  V.  Oowe,  52  id.  90  ;  Aore  v.  HotchkisSy  97  id.  397 ;  K  Ins. 
Co.  V.  Zatorence,  14  Johns.  55 ;  Hodermand  v.  Clark,  46  id. 
354 ;  In  re  HoOyrook,  99  N.  Y.  539-546 ;  Cavenaugh  v.  Mor- 
.  row,  67  How.  Pr.  241,  245 ;  Scavy  v.  Potter,  121  Mass.  297; 
Orrnsby  v.  Dearborn,  116  id.  386 ;  SchiffevY.  Dietz,  85  N.  Y. 
300  ;  Rapalee  v.  Steioart,  27  id.  310  ;  McConneU  v.  Sherwood, 
84  id.  531 ;  Ilorie  v.  Henriquez,  13  Wend.  240.)  Even  if  the 
appellants  were  entitled  to  share  in  the  distribution,  they  would 
not  be  entitled  to  preference  over  the  other  creditors  of  Perine 
<fe  Co.  {Crook  V.  Rind^ikopf,  105  N.  Y.  476 ;  MerriU  v.  MiU, 
8  How.  [U.  S.]  414;  Bagley  v.  Bcmi,  105  K  Y.  171 ;  Smith 
V.  Howard,  20  How.  Pr.  121-124;  Becker  v.  Peonard,  42 
Hun,  221-224  ;  Ilayn^  v.  J?r^t>X:«,  42  id.  528,  529  ;  Meechw. 
Allen,  17  N.  Y.  300-302 ;  1  Story's  Eq.  Juris.  §  553 ;  Mead 
V.  Phillips,  1  Sandf.  Ch.  83 ;  Boqrdman  v.  Halliday,  10 
Paige,  123;  Gr(yGer  v.   Wakmian,  11  Wend.  187.) 

Gray,  J.  The  first  of  tlie  two  questions,  which  were  pre- 
sented, relates  to  the  right  of  the  appellants  to  come  in  and 
share  in  the  distribution  of  the  assigned  estate,  and  the  argu- 
ment against  their  right  is  that,  in  bringing  and  prosecuting  the 
action  to  set  aside  the  assignment  as  fraudulent,  they  had  thereby 
elected  to  repudiate  the  assignment.  The  doctrine  of  election, 
wliich  has  been  thus  far  successfully  invoked  in  support  of 
the  argument,  does  not  seem  to  l>e  appUcable  to  such  a  case 
and  no  authority  is  found  warranting  its  application.  The 
learned  justices,  who  considered  the  question  at  the  Special 
and  General  Terms,  were  influenced  in  their  conclusions  by 
the  supposition  that  tliese  appellants  were  pursuing  two  rem- 
edies upon  their  claims  against  their  debtor  Perine,  and  that, 
though  direct  authority  might  be  wanting  upon  precisely  such 
a  case,  yet  analogy  with  adjudged  cases,  which  hold  that  incon- 
sistent remedies  may  not  be  availed  of,  or  concurrently  pur- 
sued, required  the  application  of  the  doctrine  of  election  in 
this  instance.  If  the  definition  of  tlie  legal  position  taken  by 
these  appellants  was  correctly  assumed  below,  we  should  have 
nothing  to  say  and  could  not  add  to  the  opinions.     But  we 
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cannot  agree  with  thern  in  th^ir  view  of  the  situation  of  the 
parties.  The  elements  required  to  make  out  a  case  of  election 
were  wanting.  The  doctrine  of  election,  usually  predicated 
of  inconsistent  remedies,  consists  in  holding  the  party,  to  whom 
several  courses  were  open  for  obtaining  relief,  to  his  first  elec- 
tion ;  where  subsequently  he  attempts  to  avail  himself  of  some 
further  and  other  remedy  not  consistent  with,  but  contradict- 
ory of,  his  previous  attitude  and  action  upon  his  claim.  The 
basis  for  the  application  of  the  doctrine  is  in  the  proposition 
that  where  there  is,  by-  law  or  by  contract,  a  choice  between 
two  remedies,  which  proceed  upon  opposite  and  irreconcilable 
claims  of  right,  the  one  taken  must  exclude  and  bar  the  prose- 
cution of  the  other.  An  extended  citation  of  authorities  illus^ 
trating  the  principle,  in  cases  of  breaches  of  contract,  or  of  a 
duty  imposed  by  the  law,  would  be  unprofitable  here,  because  of 
many  recent  decisions  of  this  court  and  because  not  needed  ia 
the  present  discussion.  Where  parties  are  under  some  contract, 
or  the  case  is  one  of  a  deed  or  will,  an  election  is  deemed  to 
be  made  where  there  has  been  an  acceptance  of  a  benefit, 
under  the  one  or  the  other,  and  the  party  benefited  will  not  be 
heard  to  raise  the  question  of  validity,  nor  to  insist  upon  some 
other  but  inconsistent  legal  rights,  however  well  founded.  So 
it  is  conceivable  that  the  rule  may  be  so  extended  as  to  ai)ply 
to  the  case  where  a  creditor  comes  in  under  an  assignment  by 
his  debtor  for  the  benefit  of  creditors,  in  such  way  and  with 
such  attitude  as  should  preclude  him  from  thereafter  assailing 
its  validity.  But,  how  can  the  converse  of  the  proposition  be 
sustained  ?  The  assignment  by  an  insolvent  debtor  is  involun- 
tary as  to  creditors,  in  the  application  of  his  assets  to  their 
claims  and,  it  may  be,  unequal  as  well  as  unjust  as  to  some, 
and  it  is  of  no  effect  if  fraudulently  made,  within  the  meaning 
of  the  law.  Shall  the  creditor,  for  endeavoring  to  set  it  aside 
on  legal  grounds,  if  unsucessf ul,  be  held  incapable  of  receiving 
his  share  of  the  debtor's  assets  ?  Such  a  rule  could  not  be 
based  upon  equitable  principles.  It  would  come  so  near  to 
lending  aid  and  encouragement  to  attempts  at  fraudulent  assign- 
ments as  to  render  its  adoption  impossible. 
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The  assignment  is  not  like  a  gift  of  property  upon  condi- 
tions, open  to  the  acceptance  or  rejection  of  the  donee.  It  is 
a  payment  by  the  assignor  of  his  debts  upon  his  own  plan. 
The  deed  of  assignment  is  in  no  sense  a  contract  between  the 
debtor  and  his  creditors  and  it  does  not  depend  for  its  validity 
in  law  upon  their  assent.  It  is  a  means  or  mode  which  the 
statute  permits  to  be  adopted  by  an  insolvent  debtor,  for  tlie 
distribution  of  his  estate  among  his  creditors  and  so  long  as  he 
has  acted  without  fraud,  in  fact  or  in  law,  and  has  complied 
with  the  prescriptions  of  the  act,  his  conveyance  to.  an  assignee, 
for  the  purposes  stated  therein,  M-ill  stand  and  be  effective. 
If  the  distribution  is  to  be  made  unequally  among  the  credit- 
ors, and  some  are  preferred  to  others  in  payment,  the  assign- 
ment is  not  viewed  by  the  courts  with  any  favor,  and  is  only 
tolerated  and  upheld,  wlien  all  conditions  are  met  for  the  pre- 
vention of  fraud.  {Nichols  v.  McEicen,  17  N.  Y.  22.)  The 
debtor's  proceeding  sets  at  naught  whatever  elements  of  supe- 
riority the  non-preferred  creditor's  claim  may  possess,  as  it  may 
nullify  the  results  of  any  diligent  effort  on  his  part  to  secure 
his  debt.  It  compels  him  to  submit  to  inequality  in  payment 
and  to  take  his  jE>7*o  raiAi  share  of  the  estate,  unless  he  discovers 
and  can  establish  its  invalidity. 

But  if  he  believes  himself  possessed  of  proof  invalidating  the 
assignment,  he  is  not  debarred  from  attacking  it  and  endeavor- 
ing to  set  it  aside.  He  is  then  but  insisting  upon  his  general 
right  to  be  paid  his  judgment  in  the  order  of  its  priority  and 
on  what  principle  should  his  endeavor  in  that  direction  prevent 
him  from  proving  and  establishing  his  right,  in  any  event,  to 
his  share  in  the  assigned  estate,  which  the  assignee  must  be 
deemed  to  be  holding  in  trust  for  him  and  all  other  creditors 
under  tlie  debtor's  deed  \  The  creditor  may  not  feel  any  more 
hostility  to  the  debtor's  proposed  distribution  of  his  estate  when 
he  sues  to  annul  it,  then  he  did  before.  The  bringing  of  the 
suit  is  merely  the  hostility  on  his  part  pronounced  in  legal  pro- 
cedure. The  learned  justice,  delivering  the  opinion  at  the 
General  Term,  conceded  that  where  an  action  to  set  aside  the 
assignment  had  been  brought  and  was  unsuccessful  and  had 
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terminated,  an  election  would  not  be  held  to  have  taken  place. 
How  does  the  mere  pendency  of  the  action  afEect  and  change 
the  situation  ?  What  is  the  attitude  of  the  parties  ?  The  debtor 
has  transferred  his  estate  to  another,  upon  the  trust  that  he 
distribute  it,  in  the  manner  provided  in  the  deed,  to  and  among 
Ixis  creditors.  The  assignee  is  a  trustee,  wliose  duty  it  is  to 
make  that  distribution.  A  creditor's  only  alternative,  if  he 
is  not  content  to  take  what  would  thus  come  to  him,  is  to 
endeavor  to  set  aside  the  deed  of  assignment ;  if  he  deems  him- 
self possessed  of  the  requisite  evidence  of  its  invalidity  at  law. 
If  there  is  any  election  for  him  to  make,  it  can  only  be  with 
respect  to  what  remedies  may  be  available  to  him  in  order  to 
right  himself  upon  his  judgment  against  the  assignor  and  to 
avoid  the  assignment. 

We  think,  therefore,  that  this  was  not  a  case  of  election  of 
remedies,  and  that,  in  endeavoring  to  set  aside  the  deed  of 
assignment,  in  order  to  render  their  judgments  effective,  tlie 
appellants  were  testing  and  contesting  the  legality  and  validity 
of  their  debtor's  act  and  disputing  its  binding  force  upon 
them ;  as  they  had  a  legal  right  to  do.  It  was  a  course 
that  recognized  the  debtor's  deed,  but  set  up  the  existence  of 
grounds  for  holding  it  voidable  and,  tlieref ore,  not  compulsory 
upon  the  creditor.  It  in  no  wise  militated  against  the  right  of 
the  appellants,  if  defeated  upon  that  issue,  to  share  in  the 
assigned  estate,  on  the  basis  of  distribution  provided  in  tlie 
debtor's  deed  to  his  assignee. 

The  second  question  argued  was  whether  tlie  appellants,  if 
entitled  to  share  in  the  distribution  of  the  assigned  estate, 
could  claim  preference  in  payment  under  the  assignment,  as 
being  individual  creditors  of  Ferine.  With  respect  to  that 
question,  we  agree  with  the  decision  of  the  court  below  deny- 
ing that  right. 

The  indebtedness  represented  by  their  claims  was  clearly 
excepted  by  the  terms  of  the  deed  of  assignment,  and  they 
could  only  claim  to  share  ratably  with  other  creditors  after  the 
payments  previously  directed. 

So  much  of  the  judgment  appealed  from  as  affirmed  the 
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judgment  disallowing  the  right  of  these  appellants  to  share  in 
the  distribution  of  the  funds  in  the  assignor's  hands  should  he 
reversed  and  these  appellants  adjudged  entitled  to  share  with 
other  creditors  not  preferred  in  the  assignment.  Costs  to  the 
appellants  to  be  paid  out  of  the  estate  in  the  assignee's  hands. 

All  concur. 

Judgment  accordingly. 
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Patrick  Williams,  as  Executor,  etc.  Respondent,  v.  Thk 
Brooklyn  Elevated  Railroad  Company,  Appellant. 

An  elevated  railroad  structure  in  a  city  street  is  inconsistent  with  it^  cliar- 
acter  as  an  open  public  highway,  and,  in  the  absence  of  the  consent  of 
the  abutting  owners  to  its  erection,  violates  their  rights  as  such,  although 
the  title  to  the  soil  of  the  street  is  in  the  municipality,  and  the  railroad 
company,  in  erecting  the  structure,  acted  under  both  legislative  and 
municipal  authority. 

In  an  action,  therefore,  brought  by  an  abutting  owner  to  recover  damages 
occasioned  by  such  a  structure,  the  question  whether  it  is  an  interference 
with  the  plaintiff's  right  as  an  abutting  owner,  is  not  one  for  the  jury. 
It  is  for  tiiat  body  to  ascertain  the  amount  of  damages,  being  governed 
by  the  evidence  in  determining  the  amount,  and  so  it  is  for  it  to  deter- 
mine whether  substantial  or  nominal  damages  should  be  awarded;  but 
the  question  whether  the  structure  is  or  is  not  one  which  the  legislature 
or  municipality  may  authorize  as  against  an  abutting  owner,  is  beyond 
its  province. 

In  such  an  action  damages  were  only  claimed  for  the  six  years  prior  to 
the  commencement  of  the  action  which  was  in  November,  1886,  and 
the  jury  were  expressly  limited  to  this  time.  It  appeared  that  the 
company's  charter  was  granted  in  1879,  and  in  that  year  the  columns- 
were  erected  in  front  of  plaintiff's  premises;  the  road  waa  not  com- 
pleted until  1885.  The  court  refused  to  charge  that  no  damages  were 
recoverable  for  any  depreciation  of  rental  value  of  plaintiff's  property 
resulting  from  the  contemplated  building  of  defendant's  road,  or  from 
rumors  of  such  building.  Held,  no  error;  as  it  was  a  request  to  charge 
an  abstract  proposition. 

Also  Iwld,  that  the  court  properly  submitted  to  the  jury  the  question  as  to 
whether  the  obstruction  of  the  street  during  the  pi  ogress  of  the  work 
diminished  the  rental  value  of  the  houses  on  plaintiff's  premises;  proof 
having  been  given  to  support  plaintiff's  contention  on  that  point. 

The  court  permitted  the  jury  to  award  damages  arising  from  plaintiff'a 
inability  to  rent  his  property  from  time  to  time  during  the  building  of 
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•  defendant's  road  and  after  its  completion,  where  such  loss  could  be 
traced  to  the  operations  of  defendant.     Held,  no  error. 

Requests  to  charge  as  to  matters  upon  which  the  court  has  already 
charged,  or  which  embody  abstract  or  immaterial  propositions,  or  relate 
to  questions  of  evidence  and  the  credibility  of  witnesses,  may  be  prop- 
erly denied. 

Plaintiff's  counsel,  in  summing  up  the  case,  after  referring  to  the  "  utter 
disregard  of  the  rights  of  the  private  citizen  by  corporations,"  was  per- 
mitted to  read,  under  objection  and  exception,  an  article  from  a  news- 
paper, which  purported  to  be  an  account  of  the  killing  of  a  boy  by 
coming  in  contact  with  an  electric  wire,  negligently  left  swinging  for 
months  from  a  pole  in  a  city  street,  and  which  commented  on  the 
neglect  and  incompetency  of  the  city  officials.  Held,  error;  that  it 
was  the  duty  of  the  court  to  interpose  and  prevent  the  reading. 

While  it  is  the  privilege  of  counsel,  in  addressing  a  jury,  to  comment  upon 
every  pertinent  matter  of  fact  bearing  upon  the  questions  the  jury  have 
to  decide,  this  privilege  does  not  justify  the  introduction  of  matters 
wholly  immaterial  and  irrelevant,  and  which  the  jury  have  no  right  to 
consider,  and  where  such  comments  are  permitted  after  proper  objec- 
tion, and  they  tend  to  prejudice  the  minds  of  the  jury,  this  is  legal  error. 

It  seems,  it  is  the  function  of  the  trial  court  to  instruct  the  jury  upon  the 
law,  and  where  counsel,  in  summing  up,  undertake  to  read  the  law  to 
the  jury,  the  court  may  properly  interpose  to  prevent  it,  but  if  it  per- 
mits this  to  be  done  and  the  law  is  correctly  laid  down  in  the  extract 
read,  it  does  not  constitute  legal  error  or  furnish  a  ground  of  exception. 

It  Htms,  however,  such  a  practice  should  not  be  encouraged. 

It  mems,  also,  the  reading  by  counsel  from  a  decision  in  another  case,  for 
the  purpose  of  bringing  before  the  jury  the  facts  of  that  case,  or  the 
amount  of  the  verdict,  or  the  comments  of  the  judge  on  the  facts,  tp 
influence  the  jury  in  deciding  upon  the  facts  in  the  case  on  trial,  or  in 
fixing  the  amount  of  damages,  may  not  be  permitted. 

(Argued  March  7,  1891;  decided  March  20,  1891.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  18,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  to  plaintiff's 
premises  in  Brooklyn,  caused  by  the  erection  and  operation 
of  defendant's  elevated  railroad  upon  the  street  in  front  of 
them. 

Tlie  facts,  so  far  as  material,  are  stated  in  the  opinion. 
SicKELS  —Vol.  LXXXI  .  13 
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William  N.  Cohen  for  appellant.  Pennitting  the  reading 
of  the  article  from  the  newspaper  was  error  and  sufficient 
ground  for  granting  a  new  trial.  {Koelges  v.  G,  L,  Ins,  Co.^ 
57  N.  Y.  638  ;  Im.  Co.  v.  Cheever,  36  Ohio  St.  201 ;  Bolfe  v. 
linmford,  ^^  Me.  5(54;  Dicherson  v.  Burke,  25  Ga.  225.) 
It  was  error  to  allow  plaintiflF's  counsel  in  summing  up  to  read 
from  the  decision  of  the  Court  of  Appeals  in  the  case  of  Lah?* 
V.  Metropolitan  EL  R,  li,  Co.  {lieieh  v.  Mayor^  etc..,  12 
Daly,  72;  GoifU  v.  Moore,  8  J.  &  S.  387 ;  TxiUer  v.  Talhott, 
23  in.  357 ;  Ihjan  v.  P.  M.  Co.,  57  Hun,  253  ;  Sprague  v. 
Craig,  51  111.  288  ;  Ij^ssey*  v.  Perkins,  39  Hun,  341  ;  Porter 
V.  Choen,  60  Ind.  388;  Allaire  v.  Allaire,  39  N.  J.  L.  113  ; 
Pe&ph  V.  Andej^son,  44  Cal.  65.)  Tlie  maxim  of  proxima 
non  reinota  causa  spectutur  should  have  been  applied  to 
prevent  the  jury  from  deducing  an  erroneous  measure  of 
damages.  (S.  &  R.  on  Neg.  624,  §  750 ;  S.  N.  Co.  v.  Th(h 
burn,  7  S.  &  R  411 ;  Shrank  v.  S.  N.  Co.,  14  id.  71 ;  S.  A\ 
Co.  V.  Freedley,  6  Whart.  109  ;  S.  Is\  Co.  v.  Farr,  4  W.  &  S. 
362 ;  Chase  v.  iV.  Y.  C  P.  P.  Co.,  24  Barb.  273 ;  Greene  v. 
N.  r.  C  p.  p.  Co.,  12  Abb.  [N.  C]  124;  In  re  B.  P.  P. 
Co.  V.  Phillips,  55  Hun,  165  ;  ^^ew7nan  v.  M  K  P.  Co.,  118 
N.  Y.  618 ;  Easterhrook  v.  E.  P.  Co.,  51  Barb.  94 ;  3  Suth. 
on  Dam.  411.)  Evidence  as  to  vacancies  was  entirely  irrele- 
vant ;  and  the  charge  upon  the  subject  was  erroneous.  (  Va7} 
Schaick  v.  Sigel,  9  Daly,  383.)  The  court  erroneously  refused 
to  charge  that  the  question  whether  the  elevated  railroad  at 
one  particular  place  is,  or  is  not,  a  j>erversion  of  the  us^  of  a 
street,  is  a  (juestion  for  the  jury.  If  there  liad  been  no  j)er- 
version  of  the  street  as  a  street  there  can  be  no  recovery. 
{Story  V.  N.  Y.  E.  P.  P.  Co.,  90  K  Y.  122,  170,  Ireland 
V.  31.  E  P.  P.  Co.,  20  J.  &  S.  450,  451 ;  N.  Y.  C.  Co.  v. 
Mayor,  etc.,  104  N.  Y.  36  ;  Lahr  v.  M.  E  P.  P.  Co.,  Id. 
289.)  The  court  erred  in  refusing  to  charge  that  defendant 
had,  at  the  time  of  the  construction  of  its  road,  legislative 
and  municipal  authority  for  the  construction  on  Grand  avenue, 
as  the  same  has  been  proved  to  be  constructed.  {Poivers  v. 
M.  P.  Co.,  N.  Y.  L.  Jour.  May  31,  1890.)    The  court  erro- 
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nei>usly  refused  to  charge  that  expert  testimony  is  to  be 
received  with  caution  as  it  is  an  exception  to  the  general 
rule  to  permit  witnesses  to  express  opinions  and  draw  conclu- 
sions. It  is  the  duty  of  the  jury  to  draw  conclusions  from  the 
evidence  and  form  opinions  upon  the  facts  proved.  {Fei^guson 
V.  HuhheU,  97  N.  Y.  507,  514;  Reed  v.  IfcConnell,  181  id. 
270,  276 ;  Clark  v.  Fisher,  1  Paige,  171,  173  ;  Norman  v. 
^yeUs^  17  Wend.  136,  161.)  The  court  eiTcd  in  refusing  to 
charge  that  if  the  evidence  on  both  sides  is  equally  balanced, 
the  verdict  of  the  jury  must  be  for  the  defendant.  {Stearms 
V.  Field,  90  N.  Y.  640 ;  N.  Y.  G.  Co.  v.  GUason,  78  id.  503.) 
A  trial  judge  is  bound  to  instruct  the  jury  on  each  proposition 
of  law  submitted  to  him  by  counsel  bearing  upon  the  evidence. 
(Chajmian  v.  McConnick,  86  N.  Y.  479;  Zahriskis  y.  Smith, 
13  id.  322;  ForsUr  v.  People,  50  id.  598,  601.)  Incompetent 
evidence  was  erroneously  admitted.  (Taylor  on  Ev.  §  239 ; 
Best  on  Ev.  §  252 ;  Pond  v.  M.  E.  P.  Co,,  112  N.  Y.  186, 
188;  mine  v.  N.  Y.  C  d;  H.  R,  R.  R,  Co,,  101  id.  98; 
Archer  v.  N.  Y,,  N.  //.  <&  IL  R.  P.  Co,,  106  id.  589 ;  Coioley 
v.  Pe(?pZ^,  83id.464.) 

A,  B,  Boardmam,  for  respondent.  The  defendant's  struc- 
ture was  an  unauthorized  use  of  the  street,  and  the  plaintiif 
was  entitled  to  recover  the  damages  caused  by  it.  (Laws  of 
1835,  chap.  132 ;  Lahr  v.  M.  E,  R,  Co.,  104  K  Y.  288.)  It 
was  proper  to  show  that  the  conveyance  to  the  plaintiflPs  son- 
in-law  was  intended  as  a  mortgage,  and  that  the  title  to  the 
property  in  fact  remained  in  the  plaintiflE.  {Dean  v.  M.  P. 
Co.,  30  N.  Y.  S.  R.  81.)  The  evidence  to  show  what  effect 
the  road  had  on  travel  and  business  in  the  street,  what  houses 
had  stood  vacant,  what  annoyance  the  road  caused  occupants  of 
the  houses,  the  appearance  of  the  stnicture,  and  its  eflfect  on 
the  street  during  snow  storms,  was  proper.  (Drucker  v.  M. 
R.  Co.,  106  N.  Y.  158;  Kane  v.  N.  Y.  K  P.  Co.,  125  id. 
164.)  In  an  action  of  trespass  the  measure  of  damages  is  the 
loss  of  rental  up  to  the  time  of  trial ;  that  is,  the  difference 
between  the  rent  received  and  what  the  property  would  have 
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rented  for  if  the  road  had  not  been  there.  {Po7id  v.  M.  K 
R.  Co.^  112  N.  Y.  186.)  The  exceptions  to  the  charge  are  not 
well  taken.     {Lahr  v.  M.  E.  R,  Co,,  104  N.  Y.  288.) 

Andrews,  J.  The  Story  case  and  those  which  have  fol- 
lowed it  have  settled  the  doctrine  that  the  placing  of  an  ele- 
vated railroad  structure  in  a  city  street  is  inconsistent  with  its 
character  as  an  open  public  street,  and  in  the  absence  of  the 
consent  of  the  abutting  owners  to  the  erection,  violates  their 
rights  as  such,  notwithstanding  the  title  to  the  soil  of  the  way  is 
in  the  municipality  and  although  the  railroad  company  in  erect- 
ing the  structure  acted  under  both  legislative  and  municipal 
authority.  In  view  of  these  decisions  the  contention  .of  the 
counsel  for  the  defendant  that  he  was  entitled  to  go  to  the  jury 
upon  the  fact  whether  the  structure  of  the  defendant  was  an 
interference  with  the  right  of  the  plaintiflF  as  an  abutting  owner, 
depending  upon  the  question  whether  it  did  or  did  not  obstruct 
the  street,  cannot  be  sustained.  There  may  be  little  and  pos- 
sibly no  injury  occasioned  by  the  erection,  or  the  existence  of 
the  road ;  it  may  be  a  positive  advantage  to  his  property, 
depending  on  the  particular  circumstances.  Where  the  prop- 
erty owner  sues  for  damages  the  jury  is  to  ascertain  and  award 
them,  and  they  are  to  be  governed  by  the  evidence  in  deter- 
mining the  amount  and  whether  substantial  or  nominal  dam- 
ages only  shall  be  awarded.  But  it  cannot  be  left  for  the  jury 
to  say  whether  the  structure  is  or  is  not  one  which  the  legisla- 
ture or  the  municipality  may  authorize  as  against  an  abutting 
owner,  upon  the  theory  that  it  is  a  question  of  fact  and  not  of 
law,  depending  upon  the  extent  of  the  interference  in  a  particu- 
lar case  with  the  public  right  of  passage  or  with  the  enjoyment 
by  the  abutting  owners  of  their  premises.  This  disposes  of 
one  class  of  exceptions  taken  on  the  trial. 

The  original  charter  of  the  defendant  was  granted  in  1874, 
but  the  work  of  constructing  the  road  was  not  commenced 
until  1S79,  and  was  not  completed  until  1885,  and  an  excep- 
tion was  taken  to  the  refusal  of  the  court  to  charge  that  no 
damages  were  recoverable  for  any  depreciation  of  I'ental  value 
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of  the  plaintiff's  houses  resulting  from  the  contemplated  build- 
ing, or  rumors  of  the  contemplated  building,  of  the  defendant's 
road. 

There  was  no  claim  to  recover  for  any  damages  except  for 
the  six  years  prior  to  the  commencement  of  the  action,  viz. : 
From  November  20,  1880,  to  November  25,  1886.  The  jury 
were  expressly  limited  by  the  court  to  this  time,  and  under 
this  ruling  it  was  quite  immaterial  whether  the  inunors  that  the 
road  was  to  be  built,  existing  prior  to  the  actual  commence- 
ment of  the  construction,  did  or  did  not  affect  the  rental  value 
of  the  houses  completed  before  1879,  between  the  time  of 
their  completion  and  the  time  when  the  construction  was  com- 
menced, and  the  court  was  justified  in  declining  to  charge 
upon  this  abstract  question.  The  foundations  for  the  columns 
of  the  road  were  laid  in  front  of  plaintiff's  premises  in  1879, 
and  the  court  properly  submitted  it  to  the  jury  to  find  whether 
the  obstruction  of  the  street  during  the  progress  of  the  work 
by  the  piers  and  the  deposit  of  material  used  in  the  constnic- 
tion  diminished  the  rental  value  of  the  houses  of  the  plaintiff 
during  the  period  of  construction,  proof  having  been  given 
which  tended  to  support  the  plaintiff's  contention  upon  this 
point. 

There  was  no  error  in  permitting  the  jury  to  award  damages 
for  loss  sustained  tlirough  the  inability  of  the  plaintiff  to  rent 
the  houses  from  time  to  time,  while  the  work  was  going  on 
and  after  the  completion  of  the  road,  where  such  loss  could  be 
traced  to  the  operations  of  the  defendant.  The  proof  to  sustain 
this  claim  was  not  and,  from  the  nature  of  the  case,  could  not 
be  very  definite  or  satisfactory,  but  there  was  evidence  on  the 
subject,  and  the  matter  could  not  be  taken  from  the  jury. 
The  exceptions  taken  by  the  defendant  on  the  trial  were 
very  numerous.  There  were  forty  requests  to  charge  made  in 
its  behalf.  The  charge  covered  the  material  questions  in  the 
case,  and  furnished  no  ground  for  any  valid  exception.  The 
requests  to  charge  were  mainly  denied.  They  either  related 
to  matters  upon  which  the  court  had  already  charged,  or 
embodied  abstract  or  immaterial  propositions,  or  related  to 
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questions  of  evidence  and  the  credibility  of  witnesses,  the 
denial  of  which  was  not  legal  error. 

We  perceive  no  valid  ground  for  reversing  the  judgment 
on  the  merits,  and  we  should  affirm  it  except  for  the  ruling  of 
the  court  made  during  the  summing  up  to  the  jury. 

The  counsel  for  the  plaintiff,  in  his  address  to  the  jury, 
after  referring  to  "  tlie  utter  disregard  of  the  rights  of  the 
private  citizens  by  corporations,"  proceeded  to  read  from  a 
newspaper,  '^The  New  York  Tribune,"  an  article  headed 
*'  Only  a  Boy  Peddler,"  purporting  to  be  an  account  of  the 
death  of  a  boy,  "  a  little  fellow  fifteen  years  old,  a  Roumanian, 
a  stranger  in  this  great  city  (New  York),  selling  collar  buttons 
and  pocket  combs  from  a  modest  tray,  to  help  support  his 
mother  and  eight  brothers  and  sisters,"  caused  by  his  touching 
an  electric  wire  which,  the  article  stated,  had  been  left  swing- 
ing for  months  from  a  pole  near  which  the  boy  had  tak^i  his 
stand.  This  was  made  by  the  writer  the  text  for  comment  on 
the  neglect  of  the  city  officials  in  failing  to  take  effective 
measures  to  have  electric  wires  placed  under  ground,  and  the 
article  concluded  with  the  statement :  "  It  is  shameful  that 
where  such  perils  are  in  question  there  should  be  procrastina^ 
tion,  shiftlessness  and  incompetency  which  would  not  be  tol- 
erated in  a  private  business." 

When  the  counsel  for  the  plaintiff  commenced  reading  the 
article  the  defendant's  counsel  interposed  and  objected  to  tl^e 
reading,  and  asked  the  court  to  prevent  it.  The  court  over- 
ruled the  objection,  and  the  defendant's  counsel  excepted.  The 
plaintiff's  counsel  then  resumed  the  reading,  and  was  reminded 
by  the  court  that  the  reading  was  under  exception,  but  the 
counsel  proceeded  and  read  the  remainder  of  the  article. 

It  is  the  privilege  of  counsel  in  addressing  a  jury  to  com- 
ment upon  every  pertinent  matter  of  fact  bearing  upon  the 
questions  which  the  jury  have  to  decide.  This  privilege  it  is 
most  important  to  preserve  and  it  ought  not  to  be  narrowed 
by  any  close  construction,  but  should  be  interpreted  in  the 
largest  sense.  The  right  of  counsel  to  address  the  jury  upon 
the  facts  is  of  public  as  well  as  private  consequence,  for  its 
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exercise  has  always  proved  one  of  tlie  most  effective  aids  in 
the  ascertaininent  of  truth  by  juries  in  courts  of  justice,  and 
tills  concerns  the  very  higliest  interest  of  the  state.  The  jury 
system  would  fail  much  more  frequently  than  it  now  does  if 
freedom  of  advocacy  should  be  unduly  hampered  and  counsel 
should  be  prevented  from  exercising  within  the  four  comers 
of  the  evidence  the  widest  latitude  by  way  of  comment, 
denunciation  or  appeal  in  advocating  his  cause.  This  privilege 
ie  not  beyond  regulation  by  the  court.  It  is  subject  to  be  con- 
trolled by  the  trial  judge  in  the  exercise  of  a  sound  discretion, 
to  prevent  undue  prolixity,  waste  of  time,  or  unseemly  criti- 
cism. The  privilege  of  counsel,  however,  does  not  justify  the 
introduction  in  his  summing  up  of  matters  wholly  immaterial 
and  irrelevant  to  the  matter  to  be  decided,  and  which  the  jury 
have  no  right  to  consider  in  arriving  at  their  verdict.  The 
jury  are  sworn  to  render  their  verdict  uix)n  the  evidence. 
The  law  seduously  guards  against  the  introduction  of  irrelevant 
or  incompetent  eviderce,  by  which  the  rights  of  a  party  may 
be  prejudiced.  The  purpose  of  these  salutary  rules  might  be 
defeated  if  jurors  were  allowed  to  consider  facts  not  in  evi- 
dence, and  the  privilege  of  counsel  can  never  opemte  as  a 
h'cense  to  state  to  a  jury  facts  not  in  evidence,  or  to  present 
considerations  which  have  no  legitimate  bearing  upon  the  case 
and  which  the  jury  would  have  no  right  to  consider.  Where 
counsel  in  summing  up  proceeds  to  dilate  upon  facts  not  in 
evidence  or  to  press  upon  the  jury  considerations  which  the 
jury  would  have  no  right  to  regard,  it  is,  we  conceive,  the 
plain  duty  of  tl^e  court,  upon  objection  made,  to  interpose, 
and  a  refusal  of  the  court  to  interpose,  where  otherwise  the 
right  of  the  party  would  be  prejudiced,  would  be  legal  error. 
There  are  many  cases  sustaining  this  conclusion.  •Among 
them  are  31  itch  um  v.  State  of  Georgia  (11  Geo.  616) ;  Tucker 
V.  Hennil-er  (41  K  II.  317) ;  liolfe  v.  Rvwford  (66  Me.  564). 
The  reading  by  counsel  in  summing  up  to  the  jury  of  the 
newspaper  article  "  Only  a  Boy  Peddler,"  was  wholly  irrelevant 
to  the  case.  It  could  have  been  read  for  no  purpose  except  to 
influence  the  jury  against  corporations  and  to  lead  them,  under 
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the  influence  of  a  just  anger  excited  by  the  incident  narrated, 
tx)  give  liberal  damages  to  the  plaintiflE  in  the  ease  on  trial. 
The  refusal  of  the  court  to  interfere,  under  the  circumstances 
of  this  case,  was  legal  error.  The  privilege  of  counsel  and  the 
largest  liberality  in  construing  it  did  not  authorize  such  a  totally 
irrelevant  and  prejudicial  proceeding.  The  counsel  also,  dur- 
ing the  summing  up,  read  a  passage  from  the  opinion  of  this 
court  in  the  Zahr  case  (104  N.  Y.  291),  after  objection  taken 
by  the  defendant's  counsel  had  been  overruled  by  the  court. 
It  is  not  impoii:ant  to  consider  the  exception  to  this  ruling,  as 
the  appellant  is  entitled  to  a  reversal  for  the  reason  already 
stated.  It  may  be  observed,  however,  that  it  is  the  function  of 
the  judge  to  instruct  the  jury  upon  the  law,  and  where  counsel 
undertake  to  read  the  law  to  the  jury,  the  judge  may  properly 
interpose  to  prevent  it ;  but  if  the  judge  sees  fit  to  permit  this 
to  be  done  and  the  law  is  correctly  laid  down  in  the  decision 
or  book  used  by  counsel,  it  would  not,  we  think,  constitute 
legal  error  or  be  ground  of  exception  by  the  other  party, 
although  such  a  practice  is  not  to  be  encouraged.  If,  however, 
the  reading  from  a  decision  was  to  bring  before  the  jury  the 
facts  of  the  case  decided,  or  the  amount  of  the  verdict,  or  the 
comments  of  the  judge  on  the  facts,  to  influence  the  jury  in 
deciding  upon  the  facts  in  the  case  on  trial,  or  in  fixing  the 
amount  of  damages,  then  clearly  the  reading  ought  not  to  be 
permitted. 

We  think  the  judgment  in  this  case  should  be  reversed  upon 
the  exception  taken  to  the  reading  of  the  newspaper  article. 

Judgment  reversed  and  new  trial  ordered. 

All  concur. 

Judgment  reversed. 
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The  fact  that  one  person  is  employed  by  another  to  do  certain  work,  does  /3'7  -^  St^l 
not  necessarily  establish  the  relation  of  master  and  servant  between  them. 
That  relation  exists  where  the  employer  selects  the  workman,  may 
remove  or  discharge  him  for  misconduct,  and  order  not  only  what  work 
shall  be  done,  but  the  mode  and  manner  of  performance;  it  does  not 
exist  where  the  employer  lets  the  work  by  contract  and  has  no  control 
over  the  details  of  performance. 

A  staging  or  scaffolding  erected  for  workmen  is  not  a  place  in  which  their 
work  is  to  be  done,  within  the  meaning  of  the  rule  requiring  a  master 
to  furnish  to  his  servant  a  suitably  safe  place  in  which  to  do  his  work; 
it  is' an  appliance  or  instrumentality  by  means  of  which  the  work  is  to  be 
done. 

Where  a  master  places  his  servant  upon  a  scaffold  for  the  construction  of 
which  he  had  contracted  with  a  skilful  and  experienced  builder,  he  is 
not  liable  to  the  servant  for  injury  resulting  from  negligence  in  its  con- 
struction, and  he  is  at  liberty  to  accept  it  without  inspection. 

Jn  an  action  to  recover  damages  for  alleged  negligence  causing  the  death 
of  B.,  plaintiff's  intestate,  it  appeared  that  B.  at  the  time  of  his  death 
was  a  caulker  in  plaintiff's  employ,  engaged  in  the  work  of  repairing  the 
exterior  hull  of  a  vessel,  which  work  requires  two  classes  of  workmen 
known  as  *'  lumpers  "  and  "  caulkers."  It  is  the  duty  of  the  former  to 
erect  the  staging  around  the  vessel  upon  which  they  and  the  caulkers 
work.  The  foreman  of  the  '  *  lump  gang  "  contracted  with  the  defendants 
to  do  all  the  lumpers'  work  at  a  price  fixed  for  the  whole  work  which 
included  the  erection  of  the  staging,  be  contracting  to  put  up  a  good  one. 
Defendants  were  to  furnish  and  did  furnish  a  sufficient  supply  of  sound 
and  suitable  material.  One  plank  had  been  examined  and  condemned 
and  marked  as  unsafe.  The  lumpers,  however,  in  erecting  the  staging 
negligently  used  this  plank  which  broke  when  B.  was  standing  upon  it, 
causing  his  death.  Held,  that  the  members  of  the  "  lump  gang  "  were 
not  defendants'  servants;  but  that,  conceding  they  were,  no  negligence 
was  shown  upon  the  part  of  defendants;  as  in  such  case  the  negligence 
was  that  of  fellow  servants  of  B. 


(Argued  March  8,  1891;  decided  March  20,  1891.) 


Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  12,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 
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This  action  was  brought  to  recover  damagCB,  for  alleged 
negligence  causing  the  death  of  John  Butler,  plaintiffs  intes- 
tate, who  was  a  ship  caulker  in  the  employ  of  defendants.  It 
appeared  that  said  Butler's  death  was  caused  by  the  breaking 
of  a  plank,  forming  part  of  the  staging  erected  around  the  hull 
of  a  vessel  upon  which  he  was  at  work. 

The  further  material  facts  are  stated  in  the  opinion. 

^ek  Cowen  for  appellant.  The  "  lump  gang  "  were  independ- 
ent contractors,  for  whose  negligence  defendants  were  not 
liable.  {Blake  v.  Ferris^  5  N.  Y.  48 ;  Gaurdier  v.  Connack^ 
2  E.  D.  Smith,  254;  King  v.  N.  Y.  C,  li.  R,  Co.,  %^^,  Y. 
181 ;  Town  of  Pierrepont  v.  Loveles.%  72  id.  211 ;  Devlin  v. 
Smith,  89  id.  470 ;  Q^mrman  v.  Burnett,  6  M.  &  W.  497 ; 
Clare  v.  N,  C  Bank,  8  J.  &  S.  104 ;  BurmekUr  v.  N.  T.  E. 
R,  R,  Co,,  15  id.  2f54 ;  Shxier  v.  Mersereau,  64  N.  Y.  138.) 
Assuming  that  the  lump  gang  were  not  independent  con- 
tractors, they  were  then  fellow^  servants  of  the  plaintiffs  intes- 
tate, and  the  plaintiff  cannot  recover.  {lAytighlin  v.  State,  105 
N.  Y.  159;  Strhigham  v..  Hilton,  111  id.  188;  Weber  y. 
Piper,  109  id.  496;  Hmsey  y.  Coger,  112  id.  614;  McCar- 
mack  V.  Crawford,  4  N.  Y.  S.  K.  835 ;  Fraser  v.  R.  R,  L. 
Co.,  47  N.  W.  Rep.  785.) 

Charles  M,  Stafford  for  respondent.  The  lumber  furnished 
by  defendants  for  the  staging  comes  within  the  rule  which 
requires  a  master  to  furnish  with  reasonable  care  proper  and 
adequate  machinery  or  other  appliances  for  the  proposed 
work,  and  the  duties  referred  to  in  the  rule  are  those  of  the 
master,  and  he  cannot  evade  the  responsibilities  incident 
thereto  by  delegation  of  them  to  another.  {Bushhy  v.  J^.  Y., 
Z.  E.  Lib  W.  R,  R.  Co,,  107  N.  Y.  379 ;  88  id.  225.)  If 
defendants  had  made  but  ordinary  inspection  of  the  staging 
or  used  the  slightest  care  in  the  selection  of  the  lumber  the 
defect  could  easily  and  quickly  have  been  discovered.  {Nichols 
V.  B,  D.  c6  M.  Co.,  53  Hun,  138  ;  Ellis'  Case,  95  N.  Y.  546  ; 
Prohst  V.  Delamater,  100  id.  273 ;  Durh'n  v.  Sharp,  88  id. 
228.)     Defendants  cannot  escape  liability  upon  the  ground 
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that  they  used  timber  belonging  to  the  Provincial  Dry  Dock 
Company.  {Gottleih  v.  /Y.  F.,  Z.  E,  c&  W.  It.  R.  Co,,  100  N. 
Y.  469;  Jones  v.  li.  R,  Co.,  92  id.  628 ;  Jetter  v.  R.  R.  Co., 
2  Abb.  Ct  App.  Dec.  458.)  It  was  the  duty  of  defendants 
and  their  agents  to  avoid  danger  by  the  exercise  of  proper 
care,  and  it  is  for  tlie  jury  to  determine  whether  or  not  the 
defendants  or  their  agents  had  been  guilty  of  negligence  in 
constructing  such  scaflFolding.  {Coughtry  v.  G.  W.  Co.,  56  N. 
Y.  128;  Flike  v.  B.  ik  A.  R.  R.  Co.,  53  id.  553.)  It  was 
not  only  the  duty  of  the  defendants  to  employ  careful  and 
tmstworthy  agents  to  erect  the  staging,  but  also  to  furnish 
good  and  proper  material  or  other  appliances  necessary  for  tlie 
work,  and  keep  it  in  good  condition.  {Cone  v.  D.,  L.  cfe  W. 
R.  R.  Co.,  81  K  Y.  208 ;  Kain  v.  Smith,  89  id.  379.)  Ken- 
novan  and  his  gang  of  " lumpers"  were  not  fellow  servants  of 
the  deceased.  The  "  lumpers "  were  agents  of  the  defend- 
snifi,  and  their  acts  are  those  of  the  principals,  and  the  question 
as  to  whether  they  were  negligent  or  not  was  properly  left  to 
the  jury.  {Coughtnj  v.  G.  W.  Co.,  56  K  Y.  124;  Goodrich 
V.  Y.r:  C.  i&  TL  R.  R.  R.  Co.,  116  id.  402.) 

Finch,  J.  The  evidence  in  this  case  shows  that  the  process 
of  repairing  the  exterior  hull  of  a  vessel  placed  in  a  dry-dock 
for  that  purpose  requires  the  skill  and  laboi'^of  at  least  two 
classes  of  workmen,  known  in  the  business  as  "  lumpers  "  and 
"caulkers."  The  duty  of  tlie  former  is  said  to  be  to  erect  the 
staging  around  the  vessel,  grave  the  vessel  and  put  on  the 
felting  if  necessary  and  run  the  metal ;  and  when  this  work  is 
done  that  of  the  caulkers  follows.  The  lumpers  consist  of 
eight  or  more  men  known  as  the  "  lump  gang,"  one  of  whom 
acts  as  their  foreman.  There  were  two  of  these  "  gangs  "  in 
Brooklyn,  and  one  or  the  other  of  them  was  always  employed 
in  doing  that  kind  of  work.  The  foreman  or  "  boss  "  of  the 
lamp  gang  at  the  scene  of  the  accident  was  Kennovan.  He 
testifies  that  he  made  a  contract  with  the  defendants  to  do  the 
lumper's  work  upon  the  vessel,  which  included  the  erection 
of  the  staging,  for  four  cents  a  slieet  of  the  metal  run  on.    He 
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said  "  it  is  the  understanding  with  us  men  that  we  made  a 
contract  with  the  defendants  to  do  this  lumping  work  you 
have  spoken  of.  After  we  had  performed  that  work  we 
entered  upon  the  duties  of  a  caulker."  He  added  that  for  those 
duties  he  Was  paid  caulkers'  wages,  by  the  day.  His  contract 
as  a  "lumper"  he  further  described  thus:  "My  contract  witli 
Townsend  and  Edgett  was  to  erect  the  scaflEold  and  to  grave 
the  vessel,  put  on  the  felt  and  run  the  metal.  That  included 
the  whole  thing,  and  I  received  for  that  four  cents  for  every 
sheet  that  went  on  the  ship.  That  was  for  the  whole  gang, 
as  I  contracted  for  the  whole  gang.  That  is  my  usual  custom. 
In  this  particular  case  I  agreed  to  put  up  a  good  scaffold." 
Under  this  agreement,  which  is  in  no  respect  disputed,  it  is 
clear  that  Kennovan  and  his  associates,  while  performing  their 
contract,  were  independent  of  the  control  of  the  defendants 
and  not  subject  to  their  orders.  Kennovan  could  hire  or  dis- 
charge his  men,  dictate  who  should  work  on  the  job  and  who 
should  not,  and  assign  to  each  his  place  and  specific  duties. 
The  defendants  could  do  neither.  Their  rights  were  under 
the  contract  which  they  had  made,  and  that  committed  the 
whole  lumpers'  work  to  Kennovan  and  his  associates,  who, 
while  performing  their  contract,  could  employ  or  discharge 
whom  they  pleased,  and  subject  to  no  orders  or  directions  of 
the  defendants. 

These  lumpers  erected  the  staging.  A  single  plank  was 
defective  and  broke  with  the  weight  of  the  men  upon  it,  one 
of  whom,  not  belonging  to  the  lump  gang,  was  fatally  injured, 
and  for  his  death  this  action  has  been  brought. 

I  think,  upon  the  evidence  given,  that  the  lumpers  who 
erected  the  staging,  while  employed  by  the  defendants,  were 
not,  in  a  legal  sense,  their  servants.  One  may  be  employed 
without  being  a  servant,  and  have  an  employer  who  is,  never- 
tlieless,  not  the  master.  {K'mg  v.  N,  Y.  Central  cfe  It.  H.  2i. 
Ji.  Co,,  66  N.  Y.  181.)  The  relation  exists  where  the  employer 
selects  the  workman,  may  remove  or  dischargeJiim  for  miscon- 
duct, and  may  order  not  only  what  work  shall  be  done,  but  the 
mode  and  manner  of  performance.     {Blake  v.  Ferris^  5  N.  Y. 
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48;  Town  of  Pierrepont  v.  Lo^eless^  72  id.  214,  215 ;  Wood 
on  Master  &  Servant,  §  314.)  That  test,  applied  to  the  rela- 
tion between  Kennovan  and  the  defendants,  shows  that  the 
lumpers  were  independent  contractors  and  not  servants.  There 
were  two  such  gangs,  each  under  a  foreman  or  "  boss,"  who 
contracted  for  and  controlled  their  skilled  labor.  The  foreman 
admitted  or  excluded  men,  diminished  or  increased  their  num- 
ber, and  assigned  them  their  places  and  tasks.  The  defend- 
ants could  make  requests  or  give  advice,  but  could  issue  no 
effective  orders  as  to  the  mode  and  manner  of  doing  the  work. 
They  owed  the  separate  workmen  no  separate  wages,  and  no 
wages  as  such.  Their  liability  was  to  Kennovan  for  a  contract 
price.  How  much  of  that  was  payable  to  each  member  of  the 
gang,  the  defendants  could  not  know  or  in  any  manner  deter- 
mine. The  ground  upon  which  the  trial  court  held  that  the 
lumpers  were  servants  of  the  defendants  appears  to  have  been 
that  the  defendants  directed  their  own  foreman  to  ''  look  after 
the  safety  of  the  scaifold."  By  the  contract,  Kennovan  was 
to  build  a  good  one.  That  the  defendants  kept  a  watch  and 
an  oversight  over  the  contractors  to  see  that  they  properly  ful- 
filled their  contract,  does  not  affect,  still  less  change,  the  actual 
relation  of  the  parties.     {SlaUr  v.  Mersereau^  64  N.  Y.  138.) 

The  case,  therefore,  is  governed  by  the  doctrine  of  Devlin 
V.  Smith  (89  N.  Y.  470),  where  it  was  held  that  one  who  put 
his  own  servants  upon  a  scaffold,  for  the  construction  of  which 
he  had  contracted  with  a  skillful  and  experienced  builder,  was 
not  liable  for  an  injury  resulting  from  neghgence  in  its  con- 
struction ;  that  he  was  at  liberty  to  accept  it  without  inspec- 
tion, and  was  not  in  fault  for  putting  his  own  workmen  upon 
It.  Here  the  staging  was  erected  by  skilled  and  experienced 
workmen,  who  always  did  that  work  in  the  dock  yard,  ^vho 
contracted  to  put  up  a  good  scaffold,  and  who  were  to  test  it 
by  first  using  it  and  exposing  their  own  lives  upon  it  It  was 
not  negligence  for  the  defendants  to  accept  it  as  perfect  and 
expect  their  own  servants  to  use  it. 

It  is  true  that  the  plank  for  the  staging,  under  the  customary- 
rale,  were  to  be  and  were  furnished  by  the  defendants,  but  the 
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evidence  shows  that  an  abundant  supply  of  sound  and  suitable 
material  was  so  furnished,  and  that  the  particular  plank  which 
broke  had  been  examined  and  condemned  and  marked  as 
imsafe,  and  that  the  sole  negligence  which  occasioned  the 
injury  was  a  careless  selection  of  that  plank  by  the  lumpers, 
for  which  the  defendants  were  not  responsible. 

No  liability,  therefore,  was  established  against  them. 

But  even  on  the  theory  adopted  by  the  trial  court,  that  the 
lumpers  were  servants  of  the  defendants  and  not  independent 
contractors,  the  case  was  sent  to  the  jury  on  a  wrong  principle. 
The  theory  adopted  was  that  the  defendants  owed  to  the 
caulkers  the  duty  of  providing  for  them  a  reasonably  safe  place 
in  which  to  do  their  work ;  that  whoever  was  chosen  by  the 
master  to  perform  that  duty  became  his  agent,  with  whose 
negligence  he  was  chargeable;  that  the  lumpers  were  such 
agents,  and  that  they  having  been  negligent  in  putting  an 
unsound  plank  into  the  staging,  the  case  stood  as  if  the  master 
liad  done  it  himself  personally,  and  so  became  responsible  for 
the  consequent  injury.  It  was  a  mistake  to  assume  as  the  duty 
violated  that  of  providing  a  safe  place  for  the  work  of  the 
servants.  The  staging  was  not,  in  the  sense  of  the  rule,  the 
place  in  which  the  work  was  to  be  done,  but  an  appliance  or 
instrumentality  by  means  of  or  through  the  aid  of  which  the 
caulkers  were  to  do  their  work.  The  distinction  is  sometimes 
very  important,  for  a  place,  in  its  broad  sense,  is  never  safe  in 
which  an  accident  happens,  and  an  accident  always  happens  in 
some  place,  and  so  the  master  might  almost  become  an  insurer. 
Properly  enough,  an  existing  mine,  or  a  railroad  track  crossing 
a  cattle-guard,  or  the  rooms  in  a  factory,  have  been  deemed 
"  places  "  for  work  which  the  master  was  bound  to  make  safe 
by  the  exercise  of  reasonable  care,  but  a  platform  upon  whieli 
the  servant  was  directed  to  stand,  we  have  treated,  not  as  a 
place,  but  as  an  instrument  or  appliance  of  his  work  {Benzing 
v.  Stemwai/,  101  N.  Y.  54),  and  so  of  an  elevator  upon  which 
the  servant  rode  in  the  performance  of  his  labor.  {Stringham 
V.  Hilton^  111  N.  Y.  188.)  In  one  sense  the  place  of  an 
engineer's  work  is  on  his  locomotive,  but  a  defect  in  that  is  a 
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defect  in  the  machine  which  the  master  has  supplied,  and  not 
in  the  place  of  labor  which  he  has  furnished.  The  staging  in 
tlie  present  case  was  as  much  an  appliance  or  instrumentality 
as  if  it  had  been  a  ladder,  on  some  round  of  which  the  work- 
man was  required  to  stand  in  order  to  do  his  work,  and  we 
shall,  at  least,  avoid  possible  confusion  if  we  confine  our  atten- 
tion to  the  exact  duty  which  the  master  violated,  if  he  violated 
any. 

Assuming  then  that  the  lumpers  were  servants  of  the 
defendants,  acting  under  the  direction  and  ordere  of  their 
foreman,  they  were  also  the  fellow  servants  of  the  caulkers. 
Both  were  working  at  the  same  time  under  a  common  master, 
upon  the  same  vessel  and  engaged  in  the  same  general  employ- 
ment. That  to  some  extent  their  trades  were  different  and 
one  might  not  l>e  skilled  in  the  work  of  the  other  is  inmia- 
terial  where  all  were  working  on  the  hull  of  the  vessel,  for 
one  general  purpose,  to  accomplish  one  common  result,  and 
under  one  common  control.  {Svenson  v.  A tlan  tic  M,  St  Co,^  5  7 
N.  Y.  108.)  Their  labor  was  more  closely  and  clearly  related 
to  the  general  purpose  than  that  of  a  car  repairer,  a  head  brake- 
man  and  a  yard  master  w^ho  were  held  in  a  given  instance  to 
have  1)een  fellow  servants.  {Besel  v.  N.  Y.  Central  <&  IL  It, 
R.  R.  Co,^  70  N.  Y.  171.)  Now,  the  evidence  in  this  case  dem- 
onstrates that  as  between  the  master  and  his  servants,  it  was  the 
duty  of  the  servants  and  not  of  the  master  to  erect  the  staging. 
That  was  the  unifonn  nile  and  unbroken  custom  which  every 
body  understood  and  upon  which  everybody  acted.  It  was  a 
detail  of  the  servants'  work,  and  a  duty  of  the  operatives  which 
they  and  not  the  master  were  l)Ound  to  perform.  The  duty  of 
the  latter  was  to  furnish  the  horses  and  the  plank,  and  of  the 
former  to  construct  the  staging  for  their  own  convenience  and 
use.  It  was  as  much  a  part  of  their  work  as  to  ])ut  on  the  sheets 
of  metal  which  the  master  supplied.  Indeed  the  learned  trial 
judge  admitted  all  this  when  he  charged  the  jury  that  the  defend, 
ants  were  not  bound  to  personally  inspect  and  select  the  planks 
which  were  used-  Of  course,  the  master  was  not  liable  to  the 
servant  for  an  injury  due  to  the  neglect  of  fellow  servants. 
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But  the  trial  court  held  that  the  decedent  and  the  lumpers 
were  not  fellow  servants,  and  apparently  upon  the  theory  that 
the  special  and  peculiar  work  of  the  lumpers  was  done  before 
the  work  of  the  decedent  commenced,  and  so  the  parties  were 
not  fellow  servants  when  the  negligent  act  of  selection  occnr- 
red.  That  is  not  at  all  established  by  the  evidence,  but  is 
immaterial,  even  if  it  be  true ;  for  the  accident  happened  while 
the  parties  were  fellow  servants,  and  through  the  negligence 
of  one  who  was  a  fellow  servant,  and  not  through  any  negli- 
gence of  the  master.  It  was  the  presence  and  the  negligent 
use  of  tlie  defective  plank  in  the  staging  from  which  the  injury 
came,  and  that  was  chargeable  to  the  servants,  who  not  only 
put  it  there,  but  left  it  there  for  the  common  use  of  all.  A 
detail  of  the  servant's  work  cannot  be  transformed  into  fir 
master's  duty  by  reference  to  the  dates  of  employment  The 
new  servant  takes  the  risk  of  any  existing  negligence  of  his 
fellow  servants  as  well  as  that  which  may  thereafter  occur.  It 
may  possibly  be  that  if  the  lumpers  had  been  discharged  and 
ceased  to  be  servants  at  all,  and  the  defendants  hiring  others,, 
had  furnished  the  erected  and  completed  staging  for  their  use, 
that  a  different  question  would  have  arisen,  perhaps  involving- 
some  new  duty  of  the  master;  but  nothing  of  that  kind 
occurred.  Caulkers  and  lumpers  at  the  time  of  the  accident 
were  working  together  upon  the  same  vessel,  for  the  same 
general  purpose,  and  under  the  common  master,  when  the  neg- 
ligence became  operative  which  caused  the  injury.  Tracing  it 
back  to  an  earlier  origin  is  of  no  consequence,  unless  thereby 
some  new  duty  of  the  master  has  been  brought  into  existence. 
The  trial  court,  therefore,  erred  in  the  theory  upon  which 
the  case  was  sent  to  the  jury,  even  if  the  lumpers  were  not 
independent  contractors.  The  duty  violated,  if  any,  related 
not  to  the  place  of  work,  but  to  an  appliance  or  instnimentality 
used  ;  the  lumpers  and  caulkers  were  fellow  servants,  and  the 
negligence  of  the  former  existing  and  continuing  when  the 
decedent  w^as  employed  was  that  of  his  fellow  servants,  even 
though  in  some  sense  it  had  an  earlier  origin.  The  exceptions, 
taken,  cover  the  errors  suggested  and  bring  out  clearly  the  fact 
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that  no  question  of  personal  negligence  on  the  part  of  the 
master  was  submitted  to  the  jury,  but  only  one  of  imputed 
negligence  for  which  he  was  declared  responsible. 

The  judgment  should  be  reversed  and  a  new  trial  grante:!, 
costs  to  abide  the  event 

All  concur,  except  Ruger,  Ch.  J.,  Andrews  and  O'Brien, 
JJ.,  dissenting. 

Judgment  reversed. 


Frank  Rcdd,  as  Receiver,  etc,  Respondent,  v.  George  IL 
Robinson,  Appellant. 

The  mere  fact  that  a  person  is  a  director  or  stockholder  of  a  corporation 
does  not  make  him  cliargeable  with  actual  knowledge  of  its  business 
transactions  or  of  entries  made  in  its  books. 

The  busing  transactions  of  a  corporation  with  its  members  and  trustees 
or  directors  are  on  the  same  footing  as  those  with  strangers,  and  business 
entries  in  its  books  of  account  are  no  more  evidence  against  them  than 
against  strangers. 

In  an  action,  therefore,  by  the  receiver  of  a  corporation  against  one  of  its 
directors  to  recover  for  money  and  property  alleged  to  have  been  improp- 
erly appropriated,  lo'ld,  that  the  books  of  account  of  the  corporation 
were  not  p&r  ne.  competent  evidence  against  him  to  establish  a  liability. 

-BwW  V.  Robinson  (54  Hun,  339),  reversed. 

(Argued  March  5,  1891;  decided  March  20,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  7,  1889,  which  denied  a  motion  for  a  new  trial 
made  upon  a  case  and  exceptions  under  section  1001  of  tlie 
Code  of  Civil  Procedure,  and  which  modified  and  affirmed  as 
modified,  a  judgment  in  favor  of  plaintiff  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

TTiorruis  DarlingUyn  for  appellant.      The  exception  to  the 
admission  as  evidence  of  the  l)ooks  of  account  of  the  Good- 
villie-Wyman  Company  was  well  taken.     {Peck  v.  Valent'mej 
SicKEifi — Vol.  LXXXI-         15 
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94  N.  Y.  569 ;  Mayor,  etc.,  v.  S,  A,  R.  Co.,  102  id.  572 ; 
Lame  v.  Rowland,  7  Barb.  109 ;  Merrill  v.  /.  cfe  0,  R.  R. 
Co.,  16  Wend.  586 ;  Chaffee  v.  U.  S.,  18  Wall.  516 ;  Blake 
V.  Grimcold,  103  X.  Y.  274 ;  Ilaynes  v.  Brovm,  36  N.  H. 
545 ;  Vosburg  v.  Thayer,  12  Johns.  461 ;  1  Greenl.  on  Ev. 
115 ;  Brewster  v.  Doane,  2  Hill,  537 ;  ^Vood  v.  Ambler,  4 
Seld.  170;  0.  Bank  v.  CarU,  55  N.  Y.  440 ;  9  Hun,  239 ; 
Gould  V.  Conway,  59  Barb.  355  ;  Chenango  Bridge  v.  Lewis, 
63  id.  Ill ;  Stettauerx.  White,  98  111.  72;  State  v.  Rawls,  2 
K  &  McC.  334 ;  Churchman  v.  i>2rw,  34  N.  Y.  444 ;  DooUy 
V.  Moan,  57  Hun,  585  ;  iV^.  C^.  Bank  v.  Madden,  114  N.  Y. 
280 ;  IFoZ^r  v.  Bollman,  8  Watts.  544 ;  Russell  v.  ^.  ^.  i?. 
R.  Co.,  17  N.  Y.  134 ;  Halsey  v.  Sinselaugh,  15  id.  485.) 
The  finding  of  a  material  fact  without  evidence  to  sustain  it, 
is  an  error  of  law  and  reviewable  in  this  court  {Mason  v. 
Lord,  40  N".  Y.  476 ;  Putnam  v.  IluhbeU,  42  id.  106 ;  PoUock 
V.  PoUock,  71  id.  137 ;  Kennedy  v.  Porter,  109  id.  52*fe ;  Cobhs 
V.  Titus,  6  Seld.  108 ;  Laws  of  1850,  chap.  172 ;  S.  L.  Ins.  Co. 
V.  Packer,  17  N.  Y.  51 ;  Smith  v.  ^Ztwrf,  63  Barb.  415 ; 
MandeviUe  v.  Avery,  57  Hun,  78 ;  Underwood  v.  Sutcliff,  77 
K  Y.  58  ;  Butterworth  v.  O'Brien,  24  How.  Pr.  438.)  The 
exceptions  presenting  the  question  as  to  the  special  ventures  are 
well  taken  and  should  be  sustained.  {Inglehart  v.  T  L  Co.,  32 
Hun,  377 ;  W.  A.  Co  v.  Barlow,  63  N.  Y.  69 ;  Parish^.  Wheeler, 
22  id.  494 ;  Peck  v.  D.  cfe  W.  Co.,  57  Hun,  346 ;  Castle  v.  Zew?i^, 
78  N.  Y.  131 ;  R.  L.  R.  Co.  v.  Roach,  97  id.  381 ;  Duncomh  v. 
N.  Y.,  H.  cfe  K  R.  R.  Co.,  84  id.  190 ;  Palmar  v.  C  H.  Ceme- 
tery, 122  id.  435.)  The  chattel  mortgage  given  on  the  20th 
day  of  October,  1883,  to  the  defendant,  having  been  executed 
with  the  consent  of  every  stockholder,  was  a  valid  and  binding 
security.  {Lord  v.  Y.  F.  G.  Co.,  99  N.  Y.  547;  Bracket  v. 
Harvey,  91  id.  214 ;  Southard  v.  Pinckney,  5  Abb.  [N.  C] 
184 ;  Paulding  v.  C.  S.  Co.,  94  N.  Y.  334;  T.  L.  0.  Co.  v. 
Marhury,  91  U.  S.  587 ;  Martin  v.  N.  F.  P.  M.  Co.,  122  N. 
Y.  165.)  The  burden  of  proof  in  this  case  is  upon  the  plain- 
tiff, he  alleging  the  fraud,  and  it  remains  upon  him  through- 
out the  trial.     {Lamh  v.  C.  A.  R.  R.  Co.,  46  N.  Y.  271 ; 
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Ifemejnan  v.  Heard,  62  id.  448 ;  Loeschigic  v.  Hatfield^  5 
Eobt.  26 ;  People  ex  rel,  v.  Pease,  27  N.  Y.  45 ;  1  Greeul. 
on  Ev.  §  80 ;  SuUivan  v.  Warren,  43  How.  Pr.  188 ;  Parton  v. 
Phettleplace,  1  Wall.  685 ;  Schvltz  v.  Hoagland,  85  N.  Y. 
467.) 

Benjamin  F,  Blmr  for  respondent.  The  account-books  of 
the  Goodwillie-Wyman  Company  were  properly  received  in 
evidence.  (Jf.  Bank  v.  Raiols,  21  Ga.  324 ;  1  Starkie  on  Ev. 
293 ;  Whart  on  Ev.  §  661 ;  Angell  &  Ames  on  Corp.  §  681 ; 
E.  T.  Co,  V.  McKean,  10  Johns.  154 ;  Blake  v.  Griswold, 
103  N.  Y.429;  C.B,  Co.  v.  Lewis,  63  Barb.  Ill;  Iluhlell 
V.  Meigs,  50  N.  Y.  480 ;  F,  N.  Bank  v.  Tisdale,  84  id.  655 ; 
Huntington  v.  Attrill,  118  id.  365  ;  Humphrey  v.  People,  18 
Hun,  393.)  Defendant  is  liable  to  account  for  the  usurious 
interest  received  by  him.  {Devoiie  v.  Fanning,  2  Johna.  Ch. 
252;  CI  C  Co.  v.  Sherrrum,  30  Barb.  553 ;  Coleman  \,  S.  A. 
R,  B.  Co.,  38  N.  Y.  201 ;  Butts  v.  Wood,  37  id.  317 ;  HoyU  v. 
P.,  etc.,  B.  B.  Co.,  54  id.  314 ;  Blake  v.  B.  C.  B.  B.  Co.,  56 
id.  485 ;  Ihineomb  y.  N.  Y.,  H.  <&  N.  B.  B.  Co.,  88  id.  1 ; 
Morris(m  v.  O.  de  L.  C.  B.  B.  Co.,  52  Barb.  173 ;  Gardner 
v.  Ogden,  22  N.  Y.  327 ;  Stewart  v.  Z.  V..  B.  B.  Co.,  38  N. 
J.  L  505 ;  Gardner  v.  BuUer,  30  N.  J.  Eq.  702  ;  A.  B.  Co. 
V.  BlaiJde,  1  Macq.  461 ;  T.  L.  O.  Co.  v.  Marbury,  91  U.  S. 
587 ;  Hvhbard  y.  N.  Y.,  N.  K  <&  W.  L  Co.,  14  Fed.  Kep. 
675 ;  Kitchen  v.  S.  L.,  K.  C  &  N.  B.  Co.,  69  Mo.  224 ;  Chan- 
taeu  V.  AUen,  70  id.  290,  338 ,  C.  C.  db  I.  Co.  v.  Parish,  42  id. 
598.)  The  "  special  ventures  "  entered  into  by  the  defendant 
and  the  corporation,  for  their  joint  profit,  the  defendant  fur- 
nishing the  capital  to  be  used,  or  the  greater  part  of  it,  while 
the  corporation,  through  its  officers  and  servants,  did  the  work 
and  conducted  the  business,  made  the  defendant  and  the  cor- 
poration partners  pro  tanto.  Such  contracts  were  clearly 
"ultra  vires  the  corporation,  and  were  void  as  against  stock- 
holders and  creditors,  and  the  defendant  is  liable  to  account 
for  and  pay  overall  profits  received  therefrom.  {Hoyle  v.  P,, 
etc.,  B.  B.  Co.,  54  K  Y.  314;  Blake  v.  B.  C.  B.  B.  Co.,  56 
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id.  485 ;  C,  C,  Co.  v.  Sherman,  30  Barb.  523 ;  Coleman  v.  S. 

A.  B,  R  Co,,  38  N.  Y.  201;  Stewart  v.  Z.  V.  li.  7?.  Co.,  38 
K  J.  L.  505  ;  Ilirwe  v.  Savory,  49  Barb.  403 ;  51  N.  Y.  631 ; 
Mof^ri8a?i  V.  0.  cfe  Z.  (7.  i?.  P.  Co.,  52  Barb.  173 ;  3f.  C.  H. 
Co.  V.  Morgan,  52  id.  217 ;  Button  v.  WiUner,  52  N.  Y.  312, 
319 ;  Fulton  \.  Whitney,  66  id.  548 ;  Dod<ie  v.  Stevens,  94  id. 
209.)  Directore  of  an  insolvent  corporation,  wlio  are  also 
creditors,  must  share  ratably  with  the  other  creditors  in  a  dis- 
tribution of  the  company's  assets.  (2  Morawetz  on  Corp. 
§§  787,  803 ;  Marr  v.  Bank  of  West  Tennessee,  4  Coldw.  471, 
484 ;  Bradley  v.  Farwell,  1  Holmes,  433  ;  Drury  v.  Cross,  7 
Wall.  299;  Corbet  v.  Woodward,  5  Sawy.  403;  Sawyer  v. 
Iloag,  17  Wall.  610;  Stout  v.  Y.  M.  Co.,  13  Fed.  Rep.  802 ; 
Colby  V.  Copp,  35  N.  H.  434;  Bichards  v.  N.  II.  Ins.  Co.^ 
43  id.  434 ;  Martin  v.  Zellerbach,  38  Cal.  300  ;  S.  F.,  etc.,  R. 

B.  Co.  V.  Dee,  48  id.  398  ;  Hope  v.  Salt  Co.,  25  W.  Va.  780 ; 
IlopJcin's  Appeal,  90  Penn.  St.  69 ;  G.  I.  Co.  v.  Terrell,  L.  R. 
[10  Eq.]  168  ;  Syke's  Case,  L.  R.  [13  Eq.]  255  ;  Gilbert's  Case^ 
L.R.  [3  Ch.  App.]  559 ;  2  Story's  Eq.  Juris.  §  1252;  Yorkib 
N.  M.  B.  Co.  V.  Hudson,  19  Eng.  Law  &  Eq.  361 ;  Charitable 
Corp.  V.  Sutton,  2  Atk.  404.)  The  receiver  of  the  corporation, 
as  representing  all  the  creditors,  was  the  proper  person  to  bring 
this  action.  (Laws  of  1858,  chap.  314 ;  Bostwick  v.  Manck., 
40  N.  Y.  383.) 

Earl,  J.  The  plaintiff  is  receiver  of  the  Goodwillie-Wyman 
Company,  an  insolvent  manufacturing  corporation  organized 
under  the  laws  of  this  state.  The  action  was  brought  in  equity 
to  charge  the  defendant  as  a  trustee  of  the  corporation  for  the 
unlawful  receipt  and  appropriation  of  its  money  and  property. 
An  interlocutory  judgment  was  rendered  against  him  charging 
him  with  a  large  amount  of  money  thus  improperly  received, 
and  appropriated. 

The  liability  of  the  defendant  for  this  money  was,  in  the 
main,  established  by  the  account-books  of  the  corporation,  and 
the  principal  contention  on  his  behalf  upon  this  appeal  is  that 
those  books  were  improperly  received  as  evidence  against  him. 


1891.]  RUDD -y.  KOBINSON.  117 


Opinion  of  tlie  Court,  per  Earl,  J. 


The  capital  of  the  corpoi^ation  was  $50,000,  of  which  Robin- 
son, Briggs  and  Innet,  three  of  the  directors,  owned  $1,000 
each ;  and  the  balance  of  the  stock  was  owned  by  Fisk  and 
Goodwillie  the  two  other  directors.  Goodwillie  was  president, 
Fisk  treasurer  and  Briggs  vice-president  and  secretary  of  the 
"  corporation. 

There  was  no  proof  that  the  defendant  had  actual  knowledge 
of  the  entries  contfdned  in  the  books  which  were  used  as  evi- 
dence against  him,  or  that  he  authorized  such  entries  or  caused 
thera  to  be  made.  There  was  no  proof  from  which  the  law 
would  raise  a  legal  presumption  that  he  had  knowledge  of  the 
entries  unless  he  is  chargable  with  such  knowledge  from  the 
mere  fact  that  he  was  a  stockholder  and  trustee  of  the 
corj)oration. 

There  is  no  rule  of  law  which  charges  a  director  or  stock- 
holder of  a  corporation  with  actual  knowledge  of  its  business 
transactions  merely  because  he  is  such  director  or  stockholder. 
In  this  case  the  broad  claim  is  made  that  in  an  action  by  a  cor- 
poration against  one  of  its  members  to  enforce  a  personal  liability 
to  the  corporation,  its  books  are  competent  evidence  against 
him  to  show  the  condition  of  the  accounts  between  him  and  it, 
and  to  establish  the  extent  of  his  liability  to  it  upon  tlieir 
simple  production,  and  proof  that  they  are  the  books  of 
the  corporation  kept  as  such  by  its  officers  and  agents.  The 
proposition  is  thus  announced  in  the  points  of  the  learned  coun- 
sel for  the  plaintiff :  "  Between  a  corporation  and  its  members 
all  its  books  regulary  kept  by  its  officers  and  agents  for  the 
purpose  of  recording  its  transactions  and  properly  conducting 
its  business  e^reper  se  evidence." 

The  cases  reported  in  this  country  and  England  bearing 
upon  this  question  are  very  numerous,  and  the  general  expres- 
sions of  judges  contained  in  their  opinions  are  not  entirely 
harmonious.  The  conflict,  however,  is  mainly  in  the  dicta  of 
judges,  and  not  in  decisions  actually  made. 

The  books  of  corporations  for  many  purposes  are  evidence, 
not  only  as  between  the  corporation  and  its  members,  and 
between  members,  but  also  as  between  the  corporation  or  its 
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members  and  strangers.  They  are  received  in  evidence* 
generally  to  prove  corporate  acts  of  a  corporation  such  as  itfl- 
incorporation,  its  list  of  stockholders,  its  by-laws,  the'  formal 
proceedings  of  its  board  of  directors  and  its  financial  condition 
when  its  solvency  comes  in  question.  But  we  have  not  been 
able,  after  a  careful  examination  of  the  authorities  cited  by  the 
counsel  for  the  plaintiff,  and  many  others,  to  find  any  case  in 
which  it  has  been  decided  that  the  books  of  account  of  a  cor- 
poration are  competent  evidence,  of  themselves,  to  establish 
an  account  or  claim  against  a  trustee  or  stockholder  in  an 
action  brought  in  behalf  of  the  corporation ;  and  it  has  been 
repeatedly  said  by  judges  and  text  writers  that  they  are  not 
competent  for  that  purpose. 

In  Wharton  on  Evidence  (3d  ed.  §  662),  it  is  said  that  even 
in  suits  by  a  corporation  against  its  members  its  books  cannot 
be  ussd  as  "proving  in  behalf  of  the  corporation  self-serving 
entries."  In  Angell  ana  Ames  on  Corporations  (11th  ed. 
§  679),  it  is  said  :  "  Entries  in  the  books  of  a  corporation  of 
private  pecuniary  transax^tions  with  a  stockholder  are  not 
admissible  against  him,  especially  when  it  does  not  appear  by 
whom  the  entries  were  made."  (See  also  2  Waterman  on  Cor- 
.  porations,  64:f},)  In  Hagei^  v.  Cleveland  (36  Md.  476),  in  an 
action  by  a  creditor  of  a  manufacturing  corporation  against  a 
stockholder  to  enforce  his  individual  liability  for  a  debt  con- 
tracted by  the  company,  it  was  held  that  the  books  of  the 
corporation  relating  to  its  private  transactions  were  not  admis- 
sible in  evidence..  In  Hill  v.  MancheHtev^  etc.^  Water  Works 
Co,  (5  B.  &  Adol.  866),  by  a  clause  in  the  charter  of  the 
defendant,  it  was  enacted  that  its  clerks  should,  in  a  book  pro- 
vided by  the  company,  keep  an  account  of  all  acts,  proceed- 
ings and  transactions  of  the  company,  and  that  every  proprietor 
should  have  liberty  to  inspect  the  same  and  take  copies  of  the 
entries ;  and  it  was  held  that  entries  of  the  proceedings  in  the^ 
books  thus  kept  by  the  clerk  were  not  admissible  in  evidence^ 
on  behalf  of  the  company  against  one  of  their  own  members 
suing  them.  Denman,  Ch.  J.,  writing  the  opinion  and  speak- 
of  certain  facts  to  be  proved,  said :    "  These  points  of  fact,. 
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however,  could  only  be  established  by  the  books  kept  by 
the  clerk  of  the  company ;  and  the  question  now  to  be 
decided  is  whether  they  are  evidence  against  the  plaintiff. 
It  is  argued  that  they  were  because  he  was  a  proprietor^ 
and  the  books  of  a  partnership  are  evidence  against  any  one 
of  the  partners,  and  more  particularly  as  the  act  requires 
such  books  of  the  proceedings  to  be  kept,  and  that  all  the 
proprietors  shall  have  free  access  to  them  at  all  reason- 
able times.  We  are,  however,  of  opinion  that  the  principle 
on  which  partnership  books  are  evidence  against  the  part- 
ners, is  that  they  are  the  acts  and  declarations  of  such  part- 
ners, being  kept  by  themselves  or  by  their  authority,  by 
their  servants  and  under  tlieir  direction  and  superintendence. 
But  the  clerk  of  the  company,  once  appointed,  is  subject  to 
the  control  of  no  individual  member,  and  the  free  access  pro- 
vided for  is  only  for  the  purpose  of  inspection.  A  proprietor 
entering  into  a  contract  with  the  company  must  be  deemed  a 
stranger,  and  can  be  affected  by  no  entry  made  xmder  orders 
from  the  entire  body."  In  Haynes  v.  Brown  (36  N.  H.  545), 
the  action  was  by  a  creditor  of  a  corporation  to  recover  against 
a  stockholder,  and  it  was  held  that  the  books  of  the  corpora- 
tion were  not  admissible  against  a  member  of  the  company  as 
evidence  of  his  private  transactions  or  dealings  with  the  com- 
pany, and  that  in  respect  to  them  he  was  to  be  regarded  as  a 
stranger.  That  case  has  been  frequently  cited  by  text  writers 
and  judges,  and  its  authority  for  the  rule  thus  announced  has 
never  been  questioned,  so  far  as  we  can  discover.  In  die- 
nango  Bridge  Co.  v.  LewU  (63  Barb.  Ill),  it  was  held  that 
the  books  of  a  bridge  company,  proved  by  its  treasurer  to  have 
been  received  by  him  as  the  company  books  upon  his  accession 
to  the  office,  containing  an  account  of  the  tolls  received  for 
the  bridge  for  several  years  previous  to  that  time,  were  not 
admissible  as  against  the  defendant,  a  stockholder  of  the  com- 
pany, to  prove  the  amount  of  the  tolls  received  during  that 
period,  without  the  necessary  and  preliminary  proof  as  to  such 
tolls ;  but  that  such  books  proved  by  its  treasurer  to  have  been 
kept  by  him  and  to  contain  correct  entries  of  tolls,  as  given  to 
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him  by  the  toll  gatherer,  coupled  with  the  proof  by  the  toll 
gatherer  that  he  had  made  correct  returns  of  the  tolls  received  • 
by  him,  were  admissible,  because  proved  by  the  treasurer  who 
kept  them.  (See  also  Oln^y  v.  Chudsey^  7  R.  J.  224 ;  Wheeler 
V.  Walker^  45  N.  H.  355.)  In  PearaaU  v.  Western  Union 
Telegraph  Co,  (124  N.  Y.  256),  the  plaintiff  was  a  stockholder 
of  the  defendant  and  brought  the  action  to  recover  damages 
against  the  defendant  for  not  properly  transmitting  a  message, 
and  it  was  offered  to  be  proved  in  defense  of  the  action  that 
the  board  of  directors  had  adopted  a  resolution  that  it  would 
not  be  liable  for  mistakes  or  delays  in  the  transmission  or 
delivery  of  unrepeated  messages,  and  would  not  be  liable  for 
damages  arising  from  delays  in  the  transmission  or  deUvery  of 
a  repeated  message  beyond  an  amount  specified,  and  it  was 
insisted  that  a  shareholder  was  chargeable  with  notice  of  this 
resolution.  The  resolution  was  excluded,  and  the  defendant 
excepted,  and  it  was  held  that  in  this  there  was  no  error ;  that 
a  shareholder  in  a  corporation  is  not  chargeable  with  con- 
structive notice  of  resolutions  adopted  by  the  board  of  directors, 
or  by  provisions  in  the  by-laws  regulating  the  mode  in  which 
its  business  shall  be  transacted  with  its  customers,  and  that  the 
plaintiff's  ^ghts  arising  out  of  defendant's  contract  to  transmit 
tlie  message  were  in  no  wise  limited  by  its  regulations  or 
by-laws  not  brought  to  his  knowledge.  That  case  is  ample 
authority  to  show  that  the  defendant  in  this  case  was  not 
chargeable  with  knowledge  of  the  entries  made  in  the  books 
of  this  company,  and  that  such  books  were  not  competent 
evidence  against  him  of  such  entries.  The  principle  at  the 
foundation  of  that  decision,  is  that  the  business  transactions  of 
a  corporation  with  its  members  are  on  the  same  footing  as  its 
transactions  with  strangers,  and  that  the  business  entries  in  the 
books  of  a  corporation  are  no  more  evidence  against  the  mem- 
bers than  they  are  against  strangers. 

After  a  careful  consideration  of  all  the  cases  which  have 
come  to  our  attention  we  can  perceive  no  principle  upon  which 
the  account-books  of  a  corporation  can  be  evidence  against  a 
member  of  the  corporation  of  the  accounts  and  entries  therein 
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Kiade  in  a  suit  brouglit  by  the  corporation  or  its  representatives 
against  him  to  enforce  his  liability  upon  such  account.  The 
officers  and  book-keepers  of  a  corporation  are  in  no  sense  his 
agents.  Individually  he  has  no  control  over  their  acts,  and 
has  no  responsibility  therefor ;  and  in  making  the  entries  they 
do  not,  in  any  legal  sense,  represent  or  bind  him.  As  to  the 
competency  of  such  books,  directors  and  stockholders  of  a  cor- 
poration stand  upon  the  same  footing.  It  is  quite  true  that  a 
director  stands  in  a  more  favorable  position  to  know  what  is 
going  on  within  the  corporation  and  to  be  more  familiar  with 
its  books  in  some  cases  than  a  stockholder.  He  has  the  right 
to  inspect  the  books  of  the  corporation,  and  so  has  a  stock- 
holder. A  stockholder  having  the  ability  is  just  as  able  to 
become  familiar  with  the  contents  of  the  books  of  a  corpora- 
tion to  which  he  belongs  as  a  director  ;  and  there  is  no  principle 
of  law  by  which  a  director  can  be  charged  with  knowledge  of 
the  entries  in  the  books  of  a  corporation  which  is  not  equally 
applicable  to  its  stockholders.  It  is  frequently  easier  to  charge 
a  director  with  knowledge  of  the  books  than  it  is  to  charge  a 
stockholder,  because  he  usually  has  an  active  part  in  the 
management  of  the  corporation  ;  but,  as  a  general  rule,  many 
directors  in  corporations  are  just  as  ignorant,  and  necessarily 
so,  of  the  particular  accounts  contained  in  its  books  as  stock- 
holders are.  It  would  be  quite  a  dangerous  and,  we  think, 
startling  proposition  to  hold  that  a  clerk  or  other  officer  in  a 
business  corporation  could  enter  charges  in  its  books  of  account 
against  a  director  or  stockholder  which  could  be  proved  in 
favor  of  the  corporation  by  the  mere  production  of  the  books, 
thus  throwing  upon  him,  or  fiis  personal  representatives  after 
his  death,  the  burden  of  explaining  the  entries  or  showing 
them  to  be  untrue,  and  we  believe  the  doctrine  has  no  support 
in  principle  or  authority.  A  corporation  seeking  to  enforce  a 
claim  against  one  of  its  directors  or  stockholders  must  establish 
it  by  the  application  of  the  same  rules  of  evidence  which  are 
applied  in  an  action  brought  by  an  individual  to  enforce  a 
claim  against  any  defendant. 

It  was  admitted  on  the  argument  of  this  case  that  the  evi- 
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dence  furnished  by  the  account-books  was  vital  to  the  plaintifPs 
case,  and  we,  therefore,  do  not  deem  it  important  to  examine 
the  other  points  zealously  and  ably  argued  before  us. 

For  the  error  pointed  out  the  judgment  should  be  reversed 
and  a  new  trial  granted,  costs  to  abide  event. 

All  concur. 

Judgment  reversed. 
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The  Seneca  Xation  of  Indians,  Appellant,  \\  Harrison  B. 
Christie,  Respondent. 

On  the  declaration  of  independence  the  colonies  became  sovereign  states^ 
and,  as  such,  succeeded  to  the  title  of  the  crown  to  all  the  ungranted 
lands  within  their  respective  boundaries,  with  the  exclusive  right  ta 
extinguish  by  purchase  the  Indian  titles,  and  to  regulate  dealings  in 
regard  thereto  with  the  Indian  tribes,  which  power  they  retained  after 
the  adoption  of  the  Federal  Constitution. 

The  United  States  could  not  impair  their  title  or  authorize  any  purchase 
of  lands  within  a  state  without  the  consent  of  the  state. 

The  provisions  of  the  Constitution  of  the  United  States  prohibiting  any 
state  from  entering  into  "any  treaty,  alliance  or  confederation"  (§  10, 
art.  1),  and  conferring  upon  the  president  the  treaty-making  power 
(§  2,  subd.  2,  art.  2),  does  not  apply  to  negotiations  or  dealings  between 
a  state  and  Indian  tribes  therein  for  the  extinguishment  of  the  Indian 
title  to  land  in  the  state. 

Such  a  dealing  is  not  a  treaty  in  the  constitutional  sense,  nor  is  it  inconsist- 
ent with  the  exercise  by  the  United  States  of  its  general  jurisdiction  for 
the  protection  of  the  Indians  in  their  right  of  occupancy  of  their  lands. 

The  section  (12)  of  the  act  of  congress  of  1802,  known  as  the  **  Indian  Inter- 
course Act,"  which  invalidates  any  purchase  of  lands  from  Indians  uoless- 
"made  by  treaty  or  convention  entered  into  pursuant  to  the  Constitu- 
tion," applies  simply  to  purchases  of  Indian  lands  owned  by  the  United 
States,  for  the  sale  of  which  its  consent  is  indispensable. 

The  proviso  in  said  provision  making  it  '  *  lawful  for  the  agent  or  agents 
of  any  state,  who  may  be  present  at  a  treaty  held  with  Indians  under  the 
authority  of  the  United  States  in  the  presence  and  with  the  approbation 
of  the  commissioner  or  commissioners  of  the  United  States  appointed  to 
hold  the  same,  to  propose  and  adjust  with  the  Indians  the  compensation 
to  be  made  for  their  claims  to  lands  within  such  state  which  shall  be  extin- 
guished by  treaty,"  was  intended  to  except  from  the  scope  of  the  first 
part  of  the  section  dealings  with  Indian  tribes  for  the  purchase  of  their 
right  to  lands  within  the  state,  of  which  the  state  owned  the  pre-emptive 
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title.  It  does  not  require  that  the  treaty  for  that  purpose  shall  be  one 
between  the  United  States  and  the  tribe  from  whom  the  purchase  is 
made;  it  is  sufficient  if  the  purchase  is  made  at  a  treaty  held  *' under 
the  authority  of  the  United  States,"  and  in  the  *'  presence  and  with  the 
approbation ''  of  its  commissioner. 

A.  state  or  its  agent  is  authorized,  therefore,  to  enter  into  a  treaty  or  con- 
vention with  the  Indian  tribe  within  its  borders  for  the  extinguishment 
of  the  Indian  title,  provided  it  is  entered  into  in  the  presence  of  and 
with  the  approval  of  a  commissioner  of  the  United  States  appointed  to 
attend  the  same,  and  such  a  treaty  requires  no  ratification  or  proclama- 
tion by  the  Federal  authorities. 
Accordingly  held,  that  the  purchase  made  August  81, 1826,  by  certaii^  indi- 
viduals known  as  the  Ogden  Land  Company  of  the  Seneca  Indian  Nation, 
of  their  right  to  lands  within  this  state,  having  been  made  at  public  coun- 
cil of  that  nation  under  authority  of  the  state,  in  pursuance  of  the  compact 
between  it  and  Massachusetts,  in  the  presence  of  and  w^ith  the  approval 
of  commissioners  of  Massachusetts  and  of  the  United  States  designated 
for  that  purpose,  and  having  been  ratified  by  this  state,  was  valid,  and 
•that  the  purchasers,  on  the  execution  of  the  deed  to  them  of  that  date 
by  the  sachems,  chiefs  and  warriors  of  said  nation  followed  by  voluntary 
surrender  and  abandonment  by  the  Indian  occupants  of  the  land  granted, 
acquired  a  valid  title  in  fee  simple  absolute;  that  a  treaty  between  the 
Federal  Government  and  the  Senecas  was  not  necessary  to  give  validity 
to  the  transaction;  that  assuming  the  said  section  of  the  "  Indian  Inter- 
course Act "  applied  to  and  regulated  the  manner  of  acquiring  the 
Indian  title  to  the  lands  embodied  within  said  compact  between  Massa- 
chusetts and  New  York  as  to  which,  queerer  that  the  purchase  so  made 
was  not  in  violation  of  said  section. 

It  teems  that,  conceding  the  invalidity  of  said  grant  under  the  act  of  1802, 
the  title  was  subsequently  confirmed  and  validated  by  the  act  of  congress 
of  1846,  which  authorized  the  president  to  receive  the  purchase-money  for 
said  land  that  had  been  held  in  trust  for  the  Senecas,  followed  by  the 
transfer  of  the  fund  to  the  United  States;  that  the  Federal  Government 
which  imposed  the  restriction  could  waive  it  and  the  receipt  and  admin- 
istration of  the  fund  as  a  trust  fund  for  the  benefit  of  the  grantors 
established  such  waiver. 

This  was  an  action  of  ejectment  brought  under  the  act  of  1845  (Chap.  150, 
Laws  of  1845),  authorizing  such  actions  to  be  brought  in  certain  cases 
in  and  by  the  name  of  "  The  Seneca  Nation  of  Indians."  The  actions 
thereby  authorized  are  rt?quired  by  the  act  to  be  brought  "  in  the  same 
time  "  as  if  brought  by  the  citizens  of  the  state.  Iltld,  that  the  Statute 
of  Limitations  was  a  bar;  that  plaintiff  could  not  invoke  the  special 
remedy  given  by  the  act  without  being  boimd  by  the  conditions  upon 
which  it  was  given. 

The  history  given  of  the  compact  entered  into  between  tlie  states  of  New 
York  and  Massachusetts,  and  of  the  action  of  the  Federal  and  State 
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GoverDments  in  reference  to  the  extinguishment  of  the  Indhin  titles  to 
the  land  in  New  York,  the  right  of  pre-emption  in  which  was  by  that 
compact  ceded  by  New  York  to  Massachusetts. 
Reported  below,  49  Hun,  524. 

(Argued  October  23,  1890;  decided  April  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  19,  1888,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

James  C,  Strong  for  appellant.  The  plaintiff  has  a  right  to 
l)ring  this  action.  (Laws  of  1845,  chap.  150,  §  1 ;  Code.  Civ. 
Pro.  §  419.)  The  plaintiff  being  a  nation  of  Indians,  the  Statute 
of  Limitations  does  not  apply  to  or  affect  its  right  to  bring  this 
action.  {McGavi7no7i  v.  Straghtley/S^  Kan.  524;  5  Pet.  4; 
1  Dill.  349 ;  5  Wall.  761.)  No  title  to  Indian  lands  can  be 
acquired  by  adverse  possession  or  prescription.  (2  U.  g.  Laws, 
460,  chap.  13 ;  U.  S.  Const,  art.  2,  §  2 ;  id.  art.  1,  §  8 ;  K.  S.  §§  88, 
476  ;  5  Pet.  4 ;  7  U.  S.  Stat,  at  Large,  44,  47 ;  1  Paine.  457 ; 
65  N.  Y.  57,  66 ;  1  Dill.  349,  350 ;  5  WaU.  761, 768 ;  5  Lans. 
397 ;  4  McLean,  440  ;  5  Wall.  737,  758  ;  3  DiU.  418.)  Lands 
could  not  be  purchased  from  Indians  except  by  treaty,  entered 
into  and  executed  in  pursuance  of  the  provisions  of  the  United 
States  Constitution.  (2  U.  S.  Laws,  460,  chap.  13 ;  U.  S.  Const. 
arts.  1,  2,  §§  2,  8.)  The  right  of  pre-emption  under  which  this 
land  could  be  purchased  from  the  Indians  was  owned  by  the  state 
of  Massachusetts,  and  was  not  private  property  at  tlie  time  that 
state  adopted  the  Federal  Constitution,  and  by  its  adoption  tlie 
state  bound  itself  by  its  provisions,  one  of  which  was  that  it 
would  not  purchase  land  from  the  Indians  except  under  such  laws 
and  regulations  as  congress  might  enact,  governing  such  pur- 
chases, and  of  course  its  grantees  were  governed  and  bound  by 
its  act.  (1  U.  S.  Chart.  &  Const.  921-942.)  Section  3  of  the 
act  of  congress  of  1846,  which  provides  for  the  transfer  of 
$43,050  from  the  Ontario  County  Bank  into  the  United  States 
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tieasuiy  (by  reason  of  the  expiration  of  the  bank's  charter)  in 
no  way  ratified  the  treaty  of  August  31, 1826,  nor  did  it  in  any 
manner  affect  the  title  to  lands  purported  to  be  conveyed  by  it 
(U.  S.  Stat.  1846,  §  eS ;  Cox  v.  Mayor,  etc.,  103  N.  Y.  519.) 
The  burden  of  proof  in  this  case  rests  upon  the  defendant.  It 
devolves  upon  him  to  absolutely  prove  his  title.  (5  U.  S* 
Stat,  at  Large,  733,  §  22.) 

Norris  Morey  for  respondent  This  action  is  barred  by  the 
Statute  of.  Limitations.  {Cayuga  Nation  v.  State,  99  N.  Y. 
235 ;  Strong  v.  Wormian,  11  Paige,  607 ;  Mimro  v.  Merchant^ 
28  N.  Y.  10 ;  Sands  v.  Ihighen,  53  id.  296 ;  Bradstreet  v. 
Huntington,  5  Pet.  402, 439,  448 ;  Ward  v.  Warren,  82  N.  Y. 
265;  Nichoh  v^  Wentworth,  100  id.  455  ;  Har pending  v.  D, 
Church,  16  Pet.  455;  IlmnbeH  v.  T,  Church,  24  Wend.  587.) 
Unless  persons  are  under  the  disabilities  expressly  mentioned 
in  the  Statute  of  Limitations,  they  cannot  be  exempted  from 
its  operation  by  judicial  constniction.  The  plain  meaning  and 
literal  expression  of  the  Statute  of  Limitations  is  not  to  be 
departed  from  by  the  courts.  (Angell  on  Lim.  §§  194,  476  ; 
Demarest  v.  Winkoop,  3  Johns.  Ch.  129;  Mclvor  v.  Ragan, 
2  Wheat  25 ;  HarperuHng  v.  7>.  Church,  16  Pet.  455,  498 ; 
Bogardus  v.  T.  Church,  4  Paige,  178  ;  Ilumhert  v.  71  Church, 
24  Wend.  587  ;  Green  v.  Nid,  6  Pet  291 ;  Mitchell  v.  United 
States,  9  id.  760  ;  Stom  v.  United  States,  2  Wall.  525.)  The 
claim  made  by  the  attorney  for  the  plaintiff  that  the  treaty  or 
conveyance  of  August  31,  1826,  was  absol  itely  void,  and  that, 
therefore,  the  Ogden  I>and  Company  and  its  successive  grantees, 
including  the  defendant,  have  acquired  no  right  whatever  there- 
under is  untenable.  {Mit<^heU  v.  U.  A\,  9  Pet.  711  ;  Johnson 
V.  Macintosh,  8  Wheat.  543 ;  Fletcher  v.  Peck,  6  Crandu 
U2;  U,  S.  V.  Cook,  19  Wall.  591;  Busher  v.  Wetherhy,  95 
U.  S.  517;  Strong  v.  Watertnan,  11  Paige,  6Q7.)  The  claim 
that  this  conveyance  of  August  31,  1826,  was  invalid,  under 
the  provisions  of  section  12,  chapter  13,  Laws  of  1802  (2  Stat- 
utes at  Large,  143),  because  it  was  not  ratified  by  a  two- 
thirds  vote  of  the  senate  of  the  United  States,  is  erroneous. 
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{IL  S.  V.  Kagama,  118  U.  S.  375,  380  ;  U.  S.  Const,  art.  2, 
§  2  ;  U.  S.  Laws  of  1796,  chap.  30,  §  12.)  Tlie  purpose  and 
legal  effect  of  the  act  of  congress  was  to  prohibit  any  extin- 
guishment of  the  Indian  title  to  lands  within  the  territories  of 
the  United  States,  except  by  a  constitutional  treaty,  and  to 
establish  a  federal  supervision  over  the  making  of  all  contracts 
for  the  extinguishment  of  the  Indian  title  to  lands  within  the 
states.  {MitcheU  v.  U.  S.,  9  Pet.  711 ;  7  U.  S.  Stat,  at  Large, 
601-603 ;  Stuart  v.  Laird^  1  Cranch.  308 ;  Martin  v.  Hurii^r^ 
1  Wheat  304;  B,  C.  L.  Co.  v.  Sarony,  111  U.  S.  53  ;  /V^ 
lock  V.  B.  S.  Co.,  114  id.  411.)  If  the  purchase  by  the  hold- 
ers of  the  right  of  pre-emption  needed  any  recognition  or 
confinnation  from  the  government  of  the  United  States,  it 
received  sudi  recognition  and  confirmation  by  section  3  of 
chapter  34  of  the  laws  of  congress  of  1846.  {Holden  v.  Joy^ 
84  U.  S.  211.)  The  exclusive  right  to  purchase  these  lands  of 
the  Indians  had  been  theretofore  secured  to  the  state  of  Massa- 
chusetts and  its  grantees  by  the  treaty  of  session  between  the 
states  of  New  York  and  Massachusetts,  which  had  been  duly 
confirmed  and  adopted  by  the  United  States  government. 
The  United  States  government  had,  tlierefore,  granted  and 
confirmed  to  the  Indians  the  right  to  sell  and  to  the  state  of 
Massachusetts  and  its  grantees  (the  Ogden  Land  Company 
whose  title  defendant  has)  the  exclusive  right  to  purchase. 
These  rights,  thus  secured,  could  not  be  taken  away  by  a  mere 
act  of  congress.  (  WiUon  v.  Wall,  6  Wall.  89;  Holden  v.  Joy, 
84  U.  S.  211,  250;  Insurance  Co.  v.  Cantor,  1  Pet.  542; 
Mitchell  V.  U.  S,,  9  id.  749 ;  Murray  v.  Wooden,  1  Wend. 
531 ;  Smith  v.  City  of  Rochester,  92  N.  Y.  476,  477 ;  United 
States  V.  Ka^ama,  118  LT.  S.  375.)  The  title  of  the*  Indians 
to  the  soil  is  founded  upon  simple  occupancy,  and  they'  have 
no  power  to  dispose  of  the  soil,  except  to  the  government,  or 
one  who  has  acquired  from  the  government  the  right  of  pre- 
emption. The  possession,  when  abandoned  by  the  Indians, 
attaches  itself  to-  the  fee  without ^furtlier  grant.  (United 
States  V.  Cook^  19  Wall.  591 ;  Jackson  v.  Ihidson,  3  Johns. 
375  ;  Howard  v.  Mont,  64  N.  Y.  270 ;  Strong  v.  Waterman^ 
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11  Paige,  607 ;  Johnson  v.  Macintosh,  8  Wheat.  543 ;  3  Kent's 
Comm.  79,  80 ;  Bucher  v.  Wetherhy,  95  U.  S.  517.) 

Andrews,  J.  This  is  an  action  of  ejectment  brought  to 
recover  one  hundred  acres  of  land  in  the  county  of  Erie. 

The  general  facts  are  undisputed.  The  land  in  question  is 
apart  of  a  tract  of  more  than  87,000  acres  or  135  square 
miles  of  land  situate  in  Erie  and  other  counties  in  the  western 
part  of  the  state,  which  prior  to  August  31,  1826,  and  for  a 
period  extending  back  to  about  the  middle  of  the  seventeenth 
century,  had  been  in  the  occupation  of  the  Seneca  Nation  of 
Indians,  claiming  dominion  by  conquest  from  other  aboriginal 
tribes. 

On  the  day  mentioned  (August  31, 1826),  at  a  public  council 
of  the  Seneca  Nation  held  at  Buffalo  Creek,  m  the  county  of 
Erie,  a  deed  was  executed  by  the  Indians  to  Robert  Troup, 
Tkomas  L.  Ogden  and  Benjamin  W.  Rogers  (known  as  the 
Ogden  Land  Company),  of  the  87,000  acres  of  land  to  which 
reference  has  been  made,  situated  in  Erie,  Cattaraugus,  Alle- 
gany, Livingston,  Genesee  and  Chatauqua  counties,  in  this  state. 
The  deed  contains  a  recital  that  it  was  executed  "  at  a  treaty 
held  under  the  authority  of  the  United  States  at  Buffalo  Creek, 
in  the  county  of  Erie,  in  the  state  of  New  York,  between  the 
sachems,  chiefs  and  warriors  of  the  Seneca  Nation  of  Indians 
on  behalf  of  said  nation  and  Robert  Troup,  Thomas  L.  Ogden 
and  Benjamin  W.  Rogers,  Esq.,  of  the  city  of  New  York,  in 
the  presence  of  Oliver  Forward,  Esq.,  commissioner  appointed 
by  the  United  States  for  holding  said  treaty,  and  of  Nathaniel 
Gorham,  Esq.,  superintendent  on  behalf  of  the  state  of  Massa- 
chusetts." It  purports,  in  consideration  of  the  sum  of  $48,216, 
acknowledged  in  the  deed  to  have  been  in  hand  paid  to  the 
sachems,  chiefs  and  warriors  of  the  Seneca  Nation  by  the 
grantees,  to  grant  to  the  purchasers  all  the  right,  title  and 
interest  of  the  Seneca  Nation  in  and  to  the  lands  described, 
and  was  executed  under  the  liands  and  seals  of  the  sachems, 
chiefs  and  warriors  (forty-six  in  number)  of  the  Seneca  Nation 
and  of  the  several  grantiits  on  the  deed,  and  is  witnessed  by 
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Jasper  Parish,  Indian  agent,  and  three  other  persons  described 
as  interpreters.  It  was  certified  and  approved  by  the  superin- 
tendent appointed  on  behalf  of  the  state  of  Massachusetts,  and 
by  Oliver  Forward,  the  commissioner  of  the  United  States. 
It  is  stated  in  the  certificate  of  the  United  States  commis- 
sioner that  the  deed  was  executed  in  his  presence  by  the 
sachems,  chiefs  and  warriors  of  the  Seneca  Nation,  and  was 
fully  understood  by  them,  who  declared  that  it  was  "  done  to 
their  universal  satisfaction."  The  deed  was  proved  by  one  of 
the  subscribing  witnesses,  was  afterwards  confirmed  by  the 
legislature  of  Massachusetts  and,  in  1827,  was  duly  recorded 
in  the  several  counties  in  this  state  in  which  the  lands  were 
situated.  In  1827  the  sum  of  $43,050  of  the  consideration  of 
the  deed  was  deposited  by  the  grantees  in  the  Ontario  Bank 
of  Canandaigua,  in  trust  for  the  Seneca  Nation,  where  it 
remained  from  that  time  until  1855,  when  it  was  paid  over  by 
the  bank  into  the  United  States  treasur}^  where  it  still  remains. 
Meanwhile,  from  1827  to  the  time  of  the  commencement  of 
this  suit,  a  period  of  nearly  sixty  years,  the  interest  on  this 
fund  has  been  annually  paid  to  the  Seneca  Nation,  first  by  the 
bank  and  afterwards  by  the  United  States.  It  does  not  appear 
how  or  when  tlie  remainder  of  the  consideration  mentioned  in 
the  deed  was  paid,  or  whether  it  was  paid  at  all,  except  as  may 
be  inferred  from  the  acknowledgment  of  payment  of  the  con- 
sideration in  full,  contained  in  the  deed. 

The  conveyance  or  treaty  of  August  31,  1826,  was  never 
ratified  by  the  senate  of  the  United  States,  or  proclaimed  by  the 
president.  The  extent  of  the  participation  of  the  United 
States  in  the  transaction  may  be  briefly  stated.  By  the  ordi- 
nance of  August,  1786,  the  department  of  Indian  affairs  was 
placed  under  the  control  of  the  war  department.  May  23, 
1826,  the  then  secretary  of  war  of  the  United  States,  in  a 
letter  of  that  date,  directed  to  "Oliver  Forward,  Commis- 
sioner," after  stating  that  application  had  been  made  to  the 
department  "by  the  proprietors  of  the  pre-emption  right  to 
certain  lands  held  by  Indians  in  the  state  of  New  York  for 
the  sanction  of  the  government  to  treat  with  them  for  the 
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extinguishment  of  their  right  to  the  occupancy  of  the  same, 
and  it  being  deemed  proper  that  the  United  States,  as  the 
general  protector  of  the  Indian  tribes,  slioiild  be  present  hy 
their  commissioner  at  the  treaty  wliich  the  proprietors  propose 
to  hold  during  the  ensuing  summer  with  said  Indians  for 
this  object,"  informed  Mr.  Forward  that  he  had  been  selected 
by  the  president  for  the  performance  of  this  duty.  The  letter 
proceeded :  "  You  are  accordingly  requested  to  correspond  with 
the  proprietors  and  to  attend  the  treaty  at  such  time  as  may  be 
fixed  on  by  them  for  holding  it,  to  see  that  all  the  proceedings 
are  just  and  fair.  Whatever  may  be  done  must  be  done  with 
the  free  consent  of  the  Indians.  Yon  will,  however,  exercise 
a  sound  discretion  in  the  business,  and  if  satisfied  with  the  fair- 
ness of  the  propositions  of  the  proprietors,  will  afford  them 
such  co-operation  in  effecting  them  as  you  may  judge  proper." 
On  the  24th  of  February,  1827,  the  president  of  the  United 
States  transmitted  to  the  United  States  senate  a  copy  of  th* 
treaty  or  conveyance  of  August  31,  1826,  together  with  other 
papers,  including  a  report  from  Thomas  L.  McKenny,  superin- 
tendent of  Indian  affairs,  relating  to  said  treaty,  made  to  the 
secretary  of  war  under  date  of  February  16,  1827.  In  this 
report  the  superintendent  stated  that  "  in  pursuance  of  law 
and  usage,  an  agent  in  the  person  of  Oliver  Forward  was 
appointed  to  represent  the  United  States  under  instructions 
from  the  Department  of  War,  and  to  sanction,  in  behalf  of 
the  United  States,  the  proceedings  under  said  treaty.  This 
trust  has  been  executed."  The  report  then  referred  to  the 
provisions  of  section  12  of  the  Indian  intercourse  law  of 
1802,  and,  after  quoting  the  language  of  the  proviso  in  that 
section,  said:  "In  conclusion,  those  treaties  hitherto  made 
under  such  circumstances  were  submitted  to  the  Senate,  except 
the  treaty  with  the  Senecas  of  the  3d  of  September,  1823,  exe- 
cuted in  presence  of  Charles  Carroll,  Commissioner  on  the  part 
of  the  United  States.  .  It  was  deemed  a  useless  ceremony, 
the  president  approving  it  only."  The  treaty  of  September 
3,  1823,  referred  to  in  the  report,  was  a  conveyance  substan- 
tially like  the  one  in  question.  (Indian  Treaties,  1837,' pg.  305.) 
SicKELs— Vol.  LXXXI.         17 
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The  senate,  on  receiving  the  communication  from  the  presi- 
dent, referred  the  "  treaty  with  the  Seneca  Indians "  to  the 
committee  on  Indian  affairs,  and  afterwards  on  its  being 
reported  back  to  the  senate,  tliat  body  refused  to  ratify  it, 
but  the  senate  passed  an  explanatory  resohition  as  follows: 
"  liesolvedj  That  by  the  refusal  of  the  Senate  to  ratify  the 
treaty  with  the  Seneca  Indians,  it  is  not  intended  to  express 
any  disapprobation  of  the  terms  of  the  contract  entered  into 
by  the  individuals  who  are  parties  to  that  contract,  but  merely 
to  disclaim  any  power  over  the  subject-matter."  No  further 
action  has  been  taken  by  the  United  States,  except  that  in 
1855,  in  pursuance  of  the  3d  section  of  the  act  of  congress, 
approved  June  27,  1846,  which  authorized  the  president  to 
receive  from  the  Ontario  Bank  any  public  stocks  or  moneys 
which  said  bank  might  hold  in  trust  for  the  Seneca  Indians, 
the  fund  of  $43,050,  above  mentioned,  was  transferred  to  the 
¥nited  States  treasury,  and  thereafter,  as  has  been  stated, 
interest  thereon  has  been  paid  annually  to  the  Seneca  Indians 
by  the  United  States. 

It  is  among  the  agreed  facts  of  the  case  that  soon  after  the 
execution  of  the  deed  of  August  31,  1826,  Troup,  Ogden  and 
Eogers  entered  into  full  and  exclusive  possession  of  the  lands 
embraced  in  the  grant,  with  the  consent  of  the  Seneca  Nation ; 
that  in  or  about  the  year  1 828,  -a  boundary  line  between  the  lands 
conveyed  and  the  remaining  lands  of  the  Seneca  Nation,  was 
Burveyed  and  plainly  marked  and  blazed,  which  has  ever  since 
been  recognized  by  the  plaintiff  and  the  successive  grantees 
ef  Troup,  Ogden  and  Rogers ;  that  the  lands  embraced  in  the 
grant  have  been  subdivided  and  sold  to  purchasers,  and  tliat 
extensive  and  valuable  improvements  have  been  made  thereon 
in  reliance  upon  the  title  under  the  grant  of  August  31,  1826. 
Indeed,  it  is  matter  of  common  history  that  the  lands  have 
become  the  sites  of  flourishing  towns  and  villages  and  culti- 
vated farms,  and  are  now  t}ie  abode  of  thousands  of  people 
pursuing  the  avocations  of  civilized  life. 

There  are  certain  facts  antedating  the  tmnsaction  of  August 
31, 1826,  ^'hich  have  an  important  bearing  upon  the  question  in 
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this  case.     The  compact  entered  into  between  the  states  of  New 
York  and  Massachusetts  on  the  16th  of  December,  1786,  was 
the  settlement  of  a  controversy  which  had  arisen  between  the 
<M)lomes  of  New  York  and  Massachusetts,  which  was  pending 
at  the  time  of  the  Revolution,  respecting  the  right  of  sov- 
ereignty and  jurisdiction  over  a  very  large  territory  within  the 
chartered  limits  of  the  province  of  New  York,  but  which  was 
claimed   by  Massachusetts  to  be  included  within  the  limits 
of  the  earUer  charter  of  the  colony  of  Massachusetts   Bay. 
The  dispute  still  unsettled  was  after  the  Articles  of  Confed- 
eration, brought  by  Massachusetts  to  tlie  attention  of  congress 
by  petition  praying  for  the  appointment  of  commissioners  for 
the  settlement  of  its  claim,  in  pursuance  of  the  Articles  of 
€onfederation,  and  congress  was  proceeding  to  appoint  com- 
missioners when  further  action  on  its  part  was  arrested  by  the 
appointment  by  voluntary  agreement  between  the  two  states  of 
commissioners  to  adjust  the  controversy.      These  commission- 
ers, in  behalf  of  their  respective  states,  entered  into  the  com- 
pact referred  to.     By  this  compact  Massachusetts  ceded  to  the 
state  of  New  York  the  right  of  government,  sovereignty  and 
jurisdiction  over  the  whole  territory  in  dispute,  and  New  York 
ceded  to  Massachusetts  the  right  of  pre-emption  of  the  soil  and 
to  extinguish  the  Indian  title  to  about  6,000,000  acres  of  land 
in  the  western  part  of  the  state  of  New  York,  described  in 
the  treaty,  Massachusetts  surrendering  to  New  York  all  claim 
to  any  other  territory  therein.     By  the  9th  article  of  the  treaty, 
Massachusetts  was  authorized  to  treat  with  the  native  Indians 
for  acquiring  the  right  of  soil  in  the  territory  thereby  ceded  to 
Massachusetts.     The  10th  article   is  as  follows:    "Tenthly. 
The  commonwealth  of  Massachusetts  may  grant  the  right  of 
pre-emption  of  the  whole  or  any  part  of  the  said  lands  and 
territories  to  any  person  or  persons,  who  by  virtue  of  such  grant, 
sliall  have  good  right  to  extinguish  by  purchase  the  claims  of 
the  native  Indians,  providing,  however,  tliat  no  purchase  from 
the  native  Indians  by  any  such  grantees  shall  be  valid,  unless 
the  same  shall  be  made  in  the  presence  of  and  approved  by  a 
superintendent  to  be  appointed  for  such  purpose  by  the  common- 
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wealth  of  Massachusetts,  and  having  no  interest  in  such  purchase, 
and  unless  such  purchase  shall  be"  confirmed  by  the  common- 
wealth of  Massachusetts."  This  compact,  after  the  adoption 
of  the  Constitution  of  tlie  United  States  and  prior  to  the  grant  of 
August  31,  1826,  was  fonnally  ratified  and  appoved  by  con- 
gress, whose  consent  was  made  necessary  both  by  the  Articles 
of  Confederation  and  by  the  Federal  Constitution  to  any  com^ 
pact  between  the  states.  In  1791  the  state  of  Massachusetts 
conveyed  its  title  and  interest  in  and  to  about  6,000,000  acres 
of  the  lands  ceded  to  it  by  the  treaty  of  1786,  subject  to  the 
Indian  riglit,  to  Robert  Morris,  of  Philadelphia,  who  subse- 
quently conveyed  the  greater  portion  to  persons  constituting 
the  Holland  Land  Company,  who  afterwards,  prior  to  1826, 
conveyed  the  tract  of-  98,000  acres  embraced  in  the  deed  of 
the  Seneca  Indians  of  August  31,  1826,  to  Troup,  Ogden  and 
Rogers,  the  grantees  in  that  deed.  The  pre-emption  right  to 
that  part  of  the  territory  included  in  the  cession  to  Massa- 
chusetts not  embraced  in  the  conveyance  to  Morris  in  1 791 
had,  prior  to  that  date  and  on  July  4,  1788,  been  sold  by  that 
state  to  Oliver  Phelps  (known  as  the  Phelps  and  Gorliam 
purchase),  being  a  large  tract  off  the  eastern  side  of  the  lands 
embraced  in  the  compact  of  1786. 

It  is  material  to  observe  that  there  was  no  imiform  pro- 
cedure on  the  part  of  the  purchasers-  from  Massachusetts  in 
acquiring  the  Indian  title. 

In  1788,  at  a  council  of  the  Seneca  Indians  held  at  Buffalo 
Creek,  which  was  attended  by  Mr.  Phelps  and  by  an  agent  of 
Massachusetts,  a  treaty  was  made  by  which  the  Indians  con- 
veyed to  Phelps  for  a  consideration  agreed  upon,  the  lands 
embraced  in  the  Phelps  and  Gorham  purchase.  The  United 
States  was  not  represented  at  this  treaty,  nor  was  any  agent 
specially  appointed  in  behalf  of  New  York  present  at  its 
execution.  Under  this  title  all  the  lands  embraced  in  that 
treaty  are  now  held.  The  validity  of  this  grant,  made  with- 
out the  intervention  of  the  state  or  federal  authorities  is 
impliedly  recognized  in  the  Pickering  treaty  between  the 
United  States  and  the  Six  Nations,  proclaimed  January  21, 
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1795,  wliich,  in  defining  the  lands  of  the  Seneeas,  commences 
the  description :  "Beginning  on  Lake  Ontario  at  the  nortli- 
west  comer  of  the  land  they  sold  to  Oliver  Phelps^'^  and  that 
tract  is  not  embraced  in  the  description.  On  the  15th  of  Sep. 
tember,  1797,  at  a  public  council  of  the  Seneca  Indians  held 
at  Geneva  in  the  county  of  Ontario,  the  Indians  conveyed  to 
Robert  Morris  all  the  lands  embraced  in.  his  purchase  from 
Massachusetts,  excepting  certain  Indian  reservations,  for  the 
sum  of  $100,000.  It  is  recited  in  the  conveyance  that  it 
was  made  "  at  a  treaty  held  under  the  authority  of  the  United 
States  by  the  Honorable  Jeremiah  Wadsworth,  a  commissioner 
appointed  by  the  president  of  the  United  States  to  hold  the 
same,"  etc.  There  was  also  present  at  this  treaty  a  commis- 
sioner on  the  part  of  Massachusetts.  This  treaty  was  between 
the  Indians  and  Morris  under  the  supervision  of  the  commis- 
sioners named.  It  was  not  a  treaty  between  the  United  States 
and  the  Indians,  at  least  no  such  treaty  is  found  in  the  volume  of 
Indian  Treaties  (7  U.  S.  St.  at  Large).  This  grant  is  the  origin 
of  the  title  derived  from  the  Indians  to  the  lands  known  as  the 
*' Holland  Purchase  "  and  the  "  Morris  Keserve"  in  this  state. 

The  Indian  grant  to  Troup,  Ogden  and  Rogers  of  August 
31,  1826,  was  the  next  large  transaction  for  the  extinguishment 
of  the  Indian  title  to  lands  embraced  in  the  cession  to  Massa- 
chusetts. The  lands  were  part  of  the  lands  reserved  by  the 
Indians  in  the  treaty  with  Morris  of  1797.  The  circmnstances 
under  wliich  the  grant  of  1826  was  made  have  already  been 
stated. 

Notwithstanding  those  grants  to  Phelps,  Morris  and  Troup, 
Ogden  and  Rogers,  there  were  still  left  in  the  possession 
of  the  Seneeas  several  large  reservations  to  which  the  Indian 
title  had  not  been  extinguished.  By  treaties  entered  into 
between  the  United  States  and  the  Six  K^ations  of  January  15, 
1838,  and  between  tlie  United  States  and  the  Seneca  Nation 
of  May  20,  1842,  and  the  grants  contemporaneously  made, 
the  right  of  the  Seneca  Nation  to  all  the  reservations  except- 
ing two  was  conveyed  to  the  grantees,  who  were  also  the 
holders  of  the  right  of  pre-emption  under  the  Massachusetts  title. 
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The  United  States  was  not  a  mere  formal  party  to  the 
treaties  of  1838  and  1842.  They  contained  stipulations  relat- 
ing  to  the  removal  of  the  Senecas  to  lands  in  the  west,  and 
the  United  States  incurred  obligations  which  made  it  a  neces- 
sary party  to  the  treaties.  It  is,  however,  worthy  of  observa- 
tion that  Ogden  and  Fellows,  the  assignees  of  the  pre-emptive 
title  of  Massachusetts  and  to  whom  the  Senecas  at  the  treaty 
of  1838  granted  their  remaining  lands,  did  not  take  their  title 
under  any  stipulation  in  the  treaty,  but  by  a  deed  contempo* 
raucously  executed  by  the  Indians  directly  to  them.  The  treaty 
simply  recites  the  fact  that  at  the  making  of  the  treaty  Ogden 
and  Fellows,  the  assignees  of  Massachusetts,  had  purchased  the 
lands  of  the  Senecas  in  the  presence  and  with  the  approbation 
of  the  United  States  commissioner. 

By  the  successive  transactions  to  which  reference  has  heen 
made,  nearly  all  the  lands  of  the  Senecas,  orignially  embracing 
all  the  territory  west  of  Seneca  lake,  within  this  state,  have  been 
purchased  from  them  and  all  that  is  retained  by  the  Senecas  of 
their  original  possessions  is  a  comparatively  small  territory,  now 
the  home  of  the  remnant  of  this  once  powerful  tribe. 

It  is  the  contention  in  behalf  of  the  plaintiff  that  the  grant  to 
Troup,  Ogden  and  Rogers,  of  August  31,  1826,  was  void  and 
wholly  ineffectual  to  extinguish  the  Indian  title  to  the  lands 
which  it  purported  to  grant.  It  is  conceded  that  the  grant 
was  made  at  a  public  coimcil  of  the  Seneca  Nation ;  that  it  was. 
duly  executed  by  the  sachems,  chiefs  and  warriors  in  pursuance 
of  a  purchase  openly  and  fairly  made,  and  without  fraud; 
that  the  grantees  held  and  owned  the  exclusive  right  to  extin- 
guish the  Indian  title  to  the  lands  granted,  as  assignees  of  the 
rights  of  Massachusetts  under  the  compact  of  1786  ;  that 
the  negotiation  for  the  purchase  was  made  and  concluded  and 
the  deed  executed  in  the  presence  of  a  commissioner  of  the 
United  States  and  of  a  commissioner  of  the  State  of  Massachu- 
setts?, and  that  the  sale  was  afterwards  duly  confinned  by  the 
legislature  of  that  state,  as  provided  in  the  compact ;  that  at  least 
8^3,050  of  the  consideration  agreed  uponVas  paid  by  the  pur- 
chasers and  received  by  the  Seneca  Nation ;  that  the  deed  waa 
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duly  recorded  and  tliat  the  lands  embraced  therein  were  there- 
after surrendered  by  the  tribe  to  the.  grantees,  the  Indians  aban- 
doning the  possession,  and  finally  that  for  a  period  of  more 
than  half  a  century  since  the  purchase  was  made  the  lands  have 
been  in  the  undisputed  possession  of  the  grantees  in  the  deed 
and  purchasers  under  them,  claiming  title  under  the  grant,  and 
without  protest  on  tlie  part  of  the  state  or  Federal  Government, 
or  on  the  part  of  Xhe  Seneca  Indians  until  at  or  about  the  time 
of  the  commencement  of  this  litigation. 

The  claim  of  the  plaintiff  to  undo  this  transaction  and  to  be 
restored  to  the  lands  thus  solemnly  granted  is  based  on  two 
general  propositions.  First.  That  from  the  time  of  the  adop- 
tion of  the  Constitution  of  the  United  States  no  valid  purchase 
of  Indian  lands  could  be  made,  except  under  and  in  pursuance 
of  a  treaty  between  the  United  States  and  the  tribe  in  occu- 
pation of  the  lands,  entered  into  and  executed  under  the  treaty- 
making  power  conferred  on  the  president  and  senate  by  that 
instrument;  and.  Second.  That  even  if  the  mode  of  dealing 
with  the  Indians  adopted  in  the  present  case  was  not,  in  the 
absence  of  any  prohibitory  legislation  by  congress,  in  contra- 
vention of  the  Constitution,  nevertheless  the  purchase  of 
August  31,  1826,  was  invalid  for  the  reason  that  it  was  made 
in  violation  of  the  12th  section  of  the  act  of  congress  passed 
March  30,  1802,  entitled  "  An  act  to  regulate  trade  and  inter- 
course with  the  Indian  tribes  and  to  preserve  peace  on  the 
frontiers." 

These  claims  challenge  the  title  not  only  of  every  purchaser 
and  holder  of  lands  within  the  boundaries  of  the  grant  of 
August  31,  1826,  but  also  the  title  to  many  millions  of  acres 
of  lands  in  this  state,  held  under  Indian  treaties  made  by  the 
state  of  New  York  with  the  Indian  tribes  within  its  borderg 
or  under  grants  made  by  Indians  to  individuals  under  the 
authority  of  the  state,  where  no  treaty  had  been  made  between 
the  United  States  and  the  Indian  occupants. 

The  nature  of  the  Indian  title  to  lands  on  this  continent  was 
established  by  the  system  of  public  law  adopted  by  European 
nations  regulating   their   possessions   here.      It  became  the 


136  Seneca  Nation  v,  Cheistie.  [-A^pril? 

Opinion  of  the  Court,  per  Andrews,  J. 

recognized  principle  that  discovery  followed  by  possession 
vested  in  the  sovereign  by  vt^hose  subjects  the  discovery  was 
made  the  absolute  title  to  the  soil  of  the  lands  within  the  limits 
of  the  discovered  territory,  subject  however  to  the  right  of 
occupation  by  the  Indian  tribes,  which  could  only  be  extin- 
guished by  their  voluntary  consent,  unless  forfeited  under  the 
laws  of  war.  It  was  a  necessary  sequence  to  the  claim  that 
the  sovereign  had  the  ultimate  title  to  the  soil,  that  the  right 
to  extinguish  the  Indian  occupation  was  exclusively  vested  in 
the  sovereign.  The  Indians  were  held  to  be  incapable  of  alien- 
ating their  lands  except  to  the  crown,  and  all  purchases  made 
from  them  without  its  consent,  were  regarded  and  treated  as 
absolutely  void.  The  title  of  the  crown  was  subject  to  grant, 
but  a  grant  from  the  crown  only  conveyed  the  fee  subject  to 
the  right  of  Indian  occupation  and  when  that  was  extinguished 
under  the  sanction  of  the  crown,  the  possession  then  attached 
to  the  fee  and  the  title  of  the  grantee  was  thereby  perfected. 
These  general  principles  were  announced  by  Chief  Justice 
Marshall  in  the  great  case  of  Johnson  v.  Mcintosh  (8  Wheat. 
543),  which  has  ever  since  been  regarded  as  a  sound  exposition 
of  the  nature  of  Indian  titles. 

The  several  colonial  charters  undertook  to  define  the  terri- 
torial limits  of  the  respective  colonies.  In  many  cases  the 
boundaries  were  indefinite  and  in  some  cases  conflicting.  The 
crown,  however,  except  in  case  of  proprietory  charters,  exer- 
cised the  right  of  making  grants  of  unappropriated  lands 
within  the  chartered  limits  of  the  colonies,  although  the  right 
of  soil  and  jurisdiction  was  vested  in  the  colonial  governments. 
On  the  declaration  of  independence,  the  colonies  became 
sovereign  states.  They  were  so  acknowledged  by  the  treaty 
of  peace  of  1783,  and  Great  Britain  by  that  treaty  "relin- 
quished all  claims  to  the  government,  property  and  territorial 
rights  "  within  the  several  colonies.  It  is  the  received  opinion 
that  the  colonies  succeeded  to  the  title  of  the  crown  to  all  the 
ungranted  lands  wdthin  their  respective  boundaries,  with  the 
exclusive  right  to  extinguish  by  purchase  the  Indian  title,  and 
to  regulate  dealings  with  the  Indian  tribes.     "  There  was  no 
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territory  in  the  United  States,"  said  Johnson,  J.,  in  Ilarcourt  v. 
GaUlard  (12  Wheat.  523),  "  that  was  claimed  in  any  other  right 
than  that  of  one  of  the  confederated  states ;  therefore,  there 
could  be  no  acquisition  of  territory  made  by  the  United  States 
distinct  from  or  independent  of  some  one  of  the  United  States." 

There  was  a  controversy  between  the  states  and  the  United 
States  as  to  the  claim  of  the  former  to  territory  extending 
indefinitely  westward,  far  beyond  the  limit  of  settlement,  and 
whether  the  charters  could  be  fairly  construed  to  include  these 
indefinite  regions,  which  controversy,  however,  was  happily 
compromised  by  cessions  made  by  six  of  tlie  states  to  the 
United  States  of  territory  claimed  by  them,  commencing  with 
that  of  New  York,  of  March  1, 1781,  and  including  the  memor- 
able cession  of  the  northwestern  territory  by  Virginia  in  1784. 
(See  Clark  v.  Smith,  13  Pet  195  ;  Fletcher  v.  Peck,  6  Cranch. 
142.)  This  was  the  beginning  of  the  acknowledged  territorial 
possessions  of  the  goveniment  of  the  United  States,  subse- 
quently largely  increased  by  purchases  from  France  and  Spain. 

The  original  states,  before  and  after  tlie  adoption  of  the 
Federal  Constitution,  assumed  the  right  of  entering  into  treaties 
with  the  Indian  tribes  for  the  extinguishment  and  acquisition 
of  their  title  to  lands  within  their  respective  jurisdictions. 
They  exercised  the  power,  which  had  before  been  vested  in  the 
crown,  to  treat  with  the  Indians,  and  this  they  did  independ- 
ently of  the  government  of  the  United  States.  This  was 
notably  true  of  the  state  of  New  York.  Laws  were  enacted 
from  time  to  time  by  the  legislature  of  the  state,  authorizing 
treaties  with  the  Indians.  (See  Laws  of  1784,  ch.  22;  Laws 
of  1788,  ch.  47;  Laws  of  1813,  ch.  29,  §  52;  Laws  of  1839, 
ch.  58;  L8.WS  of  1831^  ch.  234.)  In  1788,  the  state  entered 
into  treaties  with  the  Onondagas  and  Oneidas,  and  in  1789 
with  the  Cayugas,  whereby  it  acquired  the  title  to  large  tracts 
of  land  in  the  central  part  of  the  state,  and  many  subsequent 
treaties  were  made  with  these  tribes  by  which  the  state  finally 
acquired  nearly  all  their  remaining  lands.  Similar  treaties 
were  made  with  the  St.  Regis,  Mohawk  and  Seneca  Indians. 
In  all,  more  than  thirty  treaties  were  made  between  the  state 
SicKELs— Vol.  LXXXL         18 
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and  various  tribes,  independently  and  without  the  interven- 
tion of  tlie  government  of  the  United  States.  (See  Collection 
of  State  Treaties,  Assembly  Document,  1889,  in  Report  on 
Indian  Problem.)  Tliey  were  generally  negotiated  by  com- 
missioners appointed  by  the  legislature,  acting  in  conjunction 
with  the  governor  of  the  state.  It  appears  that  on  two  or 
three  occasions  a  commissioner  of  the  United  States  was  pre- 
sent when  treaties  were  made.  But  in  all  cases  the  state  and 
not  the  United  States  was  the  contracting  party  with  the 
Indians.  The  treaties  were  in  no  sense  treaties  made  by  the 
president  and  senate  of  the  United  States.  The  list  of  gov- 
ernors, who  participated  in  making  them,  embraces  many 
of  the  great  names  in  the  history  of  the  state.  It  include* 
the  Clintons,  Tompkins,  Van  Buren,  Marcy,  Wright,  Seward. 
By  virtue  of  these  treaties  this  state  entered  upon  the  lands 
acquired  thereby,  and  they  have  been  sold  and  built  upon  and 
improved,  and  comprise  some  of  the  fairest  and  most  pros- 
perous districts  of  the  state.  It  is  evident  that  the  eminent 
statesmen  who  participated  in  these  negotiations,  did  not 
understand  that  the  prohibition  in  the  Federal  Constitution 
that  "  no  state  shall  enter  into  any  treaty,  alliance  or  con- 
federation" (Art.  1,  §  10),  or  the  other  provision  vesting 
the  treaty-making  power  in  the  president  and  senate  (Art.  2, 
§  2,  subd.  2),  prevented  the  state  from  negotiating  with  the 
Indian  tribes  therein  for  tlie  extinguishment  of  the  Indian  title. 
It  is  worthy  of  observation  that  the  Articles  of  Confederation 
also  vested  in  Congress  the  exclusive  power  of  entering  into 
treaties  and  alliances.  (Art.  IX.)  The  United  States  under 
the  Articles  of  Confederation  and  afterwards  under  the 
Federal  Constitution,  assumed  the  position  of  protector  of 
the  Indian  tribes.  Concurrently  with,  and  as  a  consequence 
of  the  cessions  made  by  the  several  states  to  the  United  States, 
national  interests  were  created  in  respect  of  the  Indian  lands, 
of  which  the  general  government  had  become  the  proprietor. 
In  dealing  with  the  Indians,  the  general  government  for  a 
long  period  treated  the  Indians  as  quasi  independent  nations. 
Their  position  was  anomalous.     Their  domestic  aifairs  were 
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regulated  to  a  great  extent  by  the  rules  and  usages  of  the  sev- 
eral tribes,  and  they  were  regarded  as  possessing  some  of  the 
characteristics  of  a  distinct  political  community.  Treaties 
were  made  with  them  from  time  to  time  by  the  United  States. 
One  of  the  earliest  of  these  was  the  treaty  of  Fort  Stanwix, 
made  with  the  Six  Nations  on  the  22d  of  December,  1784, 
which  established  the  boundary  between  their  lands  and  the 
lands  ceded  by  the  states  to  the  United  States.  This  was  fol- 
lowed by  the  so-called  Pickering  treaty,  between  the  same 
parties,  of  1795,  and  by  a  large  number  of  other  treaties  with 
Indian  tribes  throughout  the  United  States. 

It  cannot,  we  suppose,  be  questioned  that  these  treaties  were 
constitutionally  made  in  the  exercise  of  the  treaty-making 
power  of  the  Federal  Government,  and  became  under  the 
Constitution  the  supreme  law.  But  the  dealing  by  the  general 
government  with  the  Indian  tril)es  through  treaties  was  resorted 
to  as  a  convenient  mode  of  regulating  Indian  affairs,  and 
not  because,  as  with  other  nations,  it  was  the  only  mode,  inde- 
pendently of  the  arbitrament  of  war,  of  dealing  with  them. 
The  policy  of  the  general  government  in  dealing  with  the 
Indians  through  treaties,  and  of  regarding  the  Indian  tribes 
as  in  some  sense  nations,  which  prevailed  for  nearly  a  century, 
has  been  radically  changed  by  recent  congressional  legislation. 
The  act  of  congress  of  March  3,  1871,  prohibits  further  deal- 
ing with  the  Indian  nations  or  tribes  by  treaties.  It  enacts 
that  "  no  Indian  nation  or  tribe  within  the  territory  of  the 
Unted  States  shall  be  regarded  or  recognized  as  an  independent 
nation,  tribe  or  power,  with  whom  the  United  States  may  con- 
tract by  treaty."  The  act  of  congress  of  March  3,  1885, 
extending  tlie  jurisdiction  of  the  United  States  courts  over 
crimes  committed  by  or  against  Indians  on  their  reservations, 
and  the  act  of  February  8,  1887,  providing  for  the  holding  of 
Indian  lands  in  severalty  by  the  members  of  certain  tribes, 
indicate  the  same  policy  on  the  part  of  the  general  govern- 
ment to  change  the  method  of  dealing  with  the  Indians 
through  treaties,  and  substituting  therefor  control  through 
federal  legislation.      (See  U.  S.  v.  Kayama^  118  U.  S.  375.) 
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While  the  former  policy  prevailed,  the  making  of  treaties 
by  the  original  states  having  the  pre-emption  title  to  the 
Indian  lands  within  their  limits,  directly  with  the  Indians,  was 
not  regarded  by  the  general  government  as  inconsistent  with 
federal  jurisdiction,  or  as  in  contravention  of  the  provision  in 
the  Federal  Constitution  prohibiting  a  state  from  entering  into 
*'  any  treaty,  alliance,  or  confederation."  The  state  did  not  eo 
regard  it,  as  the  numerous  treaties  made  by  it  show.  Tliat  the 
same  view  was  taken  by  the  general  government  appears  from 
the  Pickering  treaty  of  1795,  wliich  expressly  recognized  the 
validity  of  the  treaties  of  1788  and  1789,  made  between  this 
state  and  the  Oneida,  Onondaga  and  Cayuga  Nations.  By 
the  second  article  of  that  treaty  "  the  United  States  acknowl- 
edged the  lands  reserved  to  the  Oneida,  Onondaga  and  Cayuga 
Nations  in  their  respective  treaties  with  the  state  of  New 
York,  and  called  their  reservations,  to  be  their  property." 
Tlie  compact  between  New  York  and  Massachusetts  expressly 
authorizes  Massachusetts  or  its  grantees  to  treat  with  the  native 
Indians  for  the  purchase  of  their  title  to  lands  ceded ;  and  this 
compact  was  ratified  by  congress  after  the  adoption  of  the 
Constitution.  The  practical  construction  given  by  the  state  of 
New  York  to  the  Federal  Constitution,  as  shown  by  the  numer- 
ous treaties  made  by  it  with  the  Indian  trilies,  and  the  recogni- 
tion by  the  federal  authority  of  their  validity  is  very  strong  evi- 
dence that  the  clause  in  tlie  Federal  Constitution  prohibiting 
the  states  from  entering  into  treaties,  does  not  preclude  a  state 
having  the  pre-emption  right  to  Indian  lands,  from  dealing 
with  the  Indian  tribes  directly,  for  tlie  extinguishment  of  the 
Indian  title.  Such  a  dealing  is  not  a  treaty  in  the  constitu- 
tional sense,  and  is  not  inconsistent  with  the  exercise  by  the 
United  States  of  its  general  jurisdiction  for  the  protection 
of  the  Indians  in  their  right  of  occupancy  of  their  lands. 
The  remark  of  Justice  McLean,  in  his  opinion  in  WorceMer 
V.  State  of  Georgia  (6  Pet.  580),  that  "  Under  the  Constitu- 
tion no  state  can  enter  into  any  treaty,  and  it  is  believed  that 
«ince  its  adoption  no  state  under  its  own  authority  has  held  a 
treaty  with  the  Indians,"  was  true  as  referring  to  treaties  for 
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lands  owned  by  the  general  government,  but  if  intended  to 
have  a  broader  scope,  seems  opposed  to  the  facts  of  history. 
The  circumstance  that  Gov,  George  Clinton,  in  1793,  after 
the  passage  of  the  Indian  Intercourse  Act  of  that  year,  trans- 
mitted to  Mr.  JeflEereon,  then  secretary  of  state  of  the  United 
States,  exemplified  copies  of  the  different  treaties  entered  into 
by  the  state  of  New  York  with  the  various  tribes  of  Indians 
within  its  boarders,  which  treaties  congress  afterwaixls  formally 
approved,  does  not  militate  against  the  view  that  the  right 
of  the  state  to  enter  into  those  treaties  was  not  prphibited 
by  the  Constitution.  The  treaties  had  gone  into  effect  and 
had  been  executed,  and  the  act  of  Governor  Clinton  was  a 
prudential  measure  to  remove  any  possible  cloud  upon  the 
action  of  the  state. 

As  to  the  first  contention  made  in  behalf  of  the  plaintilT, 
we  are,  therefore,  of  opinion  that  the  state  of  New  York  had 
the  power  and  right,  under  the  Constitution,  to  make  treaties 
with  the  Indian  tribes  within  the  state  for  the  purchase  of 
their  lands,  to  which  it  held  the  pre-emptive  right,  and  that 
the  purchase  of  August  31, 1826,  having  been  duly  made  under 
its  authority  in  pursuance  of  the  compact  with  Massachusetts 
of  1786,  in  the  presence  and  with  the  approval  of  commission- 
ers both  of  Massachusetts  and  of  the  United  States,  was  valid, 
and  that  the  purchasers  on  the  execution  of  the  deed  of  that 
date,  followed  by  the  voluntary  surrender  and  abandonment 
by  the  Indian  occupants  of  the  land  granted,  acquired  a  lawful 
and  valid  title  in  fee  simple  absolute,  and  that  a  treaty  between 
the  United  States  and  the  Senecas  was  not  necessary  to  give 
validity  to  the  transaction. 

The  second  general  proposition  asserted  by  the  plaintiff,  viz. : 
that  the  grant  of  August  31,  1826,  was  invalid  under  the 
12th  section  of  the  Indian  Intercourse  Act  of  congress  of 
1802,  remains  to  be  considered.  That  section  is  as  follows  : 
'*Sec  12.  And  be  it  further  enacted  that  no  purchase,  grant, 
lease,  or  other  conveyance  of  lands,  or  any  title  or  claim  thereto, 
from  any  Indian,  or  nation  or  tribe  of  Indians,  within  the 
bounds  of  the  United  States,  shall  be  of  any  validity  in  law  or 
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equity,  unless  the  same  shall  be  made  by  treaty  or  convention 
entered  into  pursuant  to  the  Constitution ;  and  it  shall  be  a 
misdemeanor  in  any  person  not  employed  under  the  authority 
of  the  United  States  to  negotiate  such  treaty  or  convention, 
directly  or  indirectly,  to  treat  with  any  such  Indian,  nation  or 
tribe  of  Indians  for  the  title  or  purchase  of  any  lands  by  them 
held  or  claimed,  punishable  by  fine  not  exceeding  one  thousand 
dollars  and  imprisonment  not  exceeding  twelve  months :  J^ro- 
^ided^  nevertheless^  that  it  shall  be  lawful  for  the  agent  or 
agents  of  any  state  who  may  be  present  at  a  treaty  held  with 
Indians,  under  the  authority  of  the  United  States,  in  the  pres- 
ence and  with  the  approbation  of  the  commissioner  or  com- 
missioner's of  the  United  States,  appointed  to  hold  the  same, 
to  propose  to  and  adjust  with  the  Indians  the  compensation  to 
be  made  for  their  claims  to  lands  within  such  state,  which  shall 
be  extinguished  by  treaty." 

By  the  3d  clause  of  section  8,  tit.  1,  of  the  Federal  Consti- 
tution, power  is  given  to  congress,  "  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states  and  with  the 
Indian  tribes,"  and  the  act  of  1802  was  passed  in  part  execu- 
tion of  the  authority.  This  clause  in  the  Constitution  is  con- 
strued as  extending  the  power  of  congress  to  the  regulation  of 
intercourse  with  Indian  tribes  residing  within,  as  well  as  those 
residing  without  the  limits  of  the  states.  (Sto.  on  Con.  §  1100  ; 
Opinion  of  McLean,  J.,  Worcester  v.  State  of  Georgia^ 
mipra^ 

There  is  room  for  question  whether  the  act  of  1802,  was 
intended  to  apply  to  treaties  made  by  a  sovereign  state  with 
tribes  within  the  state  for  the  extinguishment  of  the  Indian 
title  to  lands  therein^  or  assuming  that  such  treaties  were  as  a 
general  rule  within  the  purview  of  the  statute,  whether  the  act 
was  intended  to  apply  to  and  regulate  the  manner  of  acquiring 
the  Indian  title  to  lands  embraced  within  the  compact  between 
Massachusetts  and  New  York,  which  compact,  afterwards  rati- 
fied by  congress,  specifically  authorized  treaties  to  be  made  by 
Massachusetts  with  the  Indians,  and  purchases  to  be  made  by 
the  grantees  of  Massiichusetts,  subject  only  to  the  condition 
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that  they  should  be  made  under  the  supervision  of  a  commis- 
fiioner  of  that  state  and  confirmed  by  the  legislature. 

But  assuming  that  the  ^statute  applies  to  tlie  transaction  of 
August  31,  1826,  we  are  of  opinion  that  tlie  purcliase  then 
made  was  not  in  violation  of  the  true  meaning  and  effect  of 
the  12th  section.  It  is  important  to  consider  the  circumstances 
then  existing.  The^  United  States,  by  virtue  of  the  cessions 
made  by  the  states,  was  tlie  owner  of  a  large  territory  in  pos- 
session of  the  Indian  tribes,  with  the  exclusive  right  of  pre- 
emption. No  state,  nor  foreign  power,  nor  any  company  or 
individpal  could  treat  for  or  acquire  the  Indian  title  to  such 
lands,  except  by  the  sanction  and  under  the  authority  of  the 
United  States.  The  state  of  New  York  and  the  other  states 
were  at  the  same  time  owners  of  laYids  in  the  occupation 
of  the  Indian  tribes  within  their  respective  limits,  also  hav- 
ing the  exclusive  power  to  extinguish  the  Indian  title  thereto. 
The  United  States  could  not  impair  the  title  of  the  states 
nor  purchase  the  lands,  nor  authorize  any  purchase,  without 
the  consent  of  the  state  within  which  they  were  situated. 
Before  the  revolution  the  right  to  regulate  trade  with  the 
Indians  within  the  colonies  was  understood  to  belong  to  the 
prerogative  of  the  crown  (Sto.  on  Const.  §  1099),  and  a  license 
from  the  crown  was  necessary  to  enable  individuals  to  purchase 
the  Indian  title,  and  purchases  made  with'  such  license  wei-e 
vaKd.  **  It  was,"  said  Baldwin,  J.,  in  Mitchel  v.  U.  S,  (9 
Pet.  748),  "  the  universal  rule  that  purchases  made  at  Indian 
treaties,  in  the  presence  and  with  the  approbation  of  the  officer 
under  whose  direction  they  were  held  by  authority  of  the 
crown,  gave  a  valid  title  to  the  lands ;  it  prevailed  under  the 
laws  of  the  states  after  the  revolution,  and  yet  continues  in 
them  where  the  right  to  the  ultimate  fee  is  owned  by  the 
states  or  the  grantees.  It  has  been  adopted  by  the  United 
States,  and  purchases  made  at  treaties  held  by  their  authgrity 
have  always  been  held  good  by  tlie  ratification  of  the  treaty 
without  any  patent  to  the  purchasers  from  the  United  States." 
From  this  practice  in  colonial  times,  that  a  representative  of 
the  crown  should  be  present  and  approve  purchases  from  the 
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Indians  in  order  to  make  them  valid,  there  naturally  grew  up 
the  idea  of  federal  supervision  in  these  cases. 

In  the  light  of  these  circumstances  the  12th  section  of  the 
act  of  1802  was  enacted.  The  first  part  of  the  section  invali- 
dates any  purchase  of  Indian  lands  except  when  made  in 
pursuance  of  a  constitutional  treaty,  that  is,  a  treaty  entered 
into  between  an  Indian  nation  or  tribe  and  the  United  States,  by 
the  president  with  the  consent  of  the  senate.  This  clause  has  a 
peculiarly  appropriate  application  to  purchases  of  Indian  land& 
owned  by  the  United  States,  for  the  sale  of  which  its  consent 
was  indispensable.  The  proviso  was  intended  to  except  from 
the  sweeping  scope  of  the  first  part  of  the  section  dealings 
with  the  Indian  tribes  for  the  purchase  of  their  right  to  lands 
trithin  the  states,  and  of  which  the  states  owned  the  pre-empt- 
ive title.  It  was,  therefore,  provided  that  purchases  in  these 
cases  might  be  made  by  the  agents  of  any  state  present  at  any 
treaty  held  under  the  authority  of  the  United  States,  in  the 
presence  and  with  the  approbation  of  the  United  States  com- 
missioner appointed  to  hold  the  same.  The  purchase  must 
be  made  at  a  treaty,  as  in  other  cases.  This  insures  publicity 
and  affords  a  protection  against  fraud.  But  the  proviso  does 
not  require  that  the  treaty  should  be  one  between  the  United 
States  and  the  tribe  from  whom  the  purchase  is  made,  as  in 
the  cases  coming  under  the  first  clause  of  the  section.  It  is 
sufficient  if  the  purchase  is  made  at  a  treaty  held  "  under  the 
authority  of  the  United  States,"  and  in  the  *' presence  and 
with  the  approbation  of  the  commissioner  or  commissioners 
of  the  United  States,"  etc.  The  proviso  would  have  little  if 
any  meaning,  if  construed  as  requiring  a  formal  constitutional 
treaty  in  these  cases,  which  were  manifestly  intended  to  be 
excepted  from  the  operation  of  the  primary  clause. 

The  true  spirit  and  intent  of  the  proviso  was,  we  think,  to 
permit  the  state  or  its  agents  to  enter  into  a  treaty  or  conven- 
tion with  an  Indian  tribe  within  its  borders  for  the  purchase 
of  a  pre-emptive  right,  provided  it  was  entered  into  in  the 
presence  of  and  with  the  approval  of  a  commissioner  of  the 
United  States  appointed  to  attend  the  'same,  and  that  such  a 
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treaty  is  within  the  true  meaning  of  the  proviso,  a  treaty  held 
under  the  authority  of  the  United  States,  and  requires  no 
ratification  or  proclamation,  by  the  fedeml  authorities.  The 
policy  of  the  state  of  New  York  has  been  in  full  aecord 
with  that  of  the  United  States  in  prohibiting  all  private  deal- 
ings with  and  purchases  from  Indians,  except  under  the  super- 
vision of  public  officials  and  with  the  consent  of  the  legislature. 
(Const.  1777,  art.  37 ;  Id.  1822,  art.  7,  §  12 ;  Id.  1846,  art.  1, 
§16.) 

The  purpose  of  the  proviso  in  the  12th  section  of  the  act  of 
1802,  was  to  establish  a  federal  supervision  over  contracts  for 
the  extinguishment  of  Indian  title  to  lands  within  the  several 
states,  while  in  other  cases  such  extinguishment  was  to  be 
effected  only  by  formal  treaties  between  the  United  States  and 
the  Indian  tribes.  It  is  very  signifiicant  of  the  construction  of 
section  12  of  the  act  of  1802,  that  the  first  Indian  Intercourse 
Act  of  congress,  passed  July  22,  1790,  declared  that  no  sale  of 
lands  ^vithin  the  United  States,  made  by  any  Indians,  or 
nation,  or  tribe  of  Indians  should  be  valid  to  any  person  or 
persons,  "  or  to  any  state,  whether  having  the  right  of  pre- 
emption or  not,"  unless  made  at  some  public  treaty,  etc.  The 
clause  quoted  was  omitted  in  the  next  act  of  1793,  and  a  sec- 
tion was  inserted  with  a  proviso  substantially  like  section  1 2 
in  the  permanent  act  of  1802.  This  change  indicates  that  it 
was  the  intention  of  congress  to  place  purchases  of  Indian  lands 
within  the  states  upon  a  different  footing  than  other  purchases. 

The  purchase  of  August  31,  1826,  M^as  made  in  conformity 
with  the  compact  between  New  York  and  Massachusetts. 
The  commissioner  of  Massachusetts  was  present  and  approved 
the  purchase,  and  it  was  sanctioned  by  the  legislature  of  that 
state.  The  United  States  commissioner  was  also  present.  No 
agent  of  the  state  of  New  York,  specially  appointed  as  such, 
conducted  the  negotiations  with  the  Indians:  The  state  of 
New  York  accepted  the  result  of  the  negotiation,  by  subjecting 
the  lands  to  taxation  and  exercising  full  jurisdiction  over  the 
same  from  the  time  of  the  purclmse.  The  state  treated  the 
purchase  as  though  made  by  its  authority,  and  the  agent  of 
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Mjissachusetts,  in  view  of  the  compact  of  1786,  may  properly 
be  regarded  as  the  agent  of  New  York  in  the  transaction, 
within  the  proviso  of  the  act  of  1802.  The  federal  authorities 
also  treated  the  transaction  as  formal  and  regular,  as  is  indi- 
cated by  the  action  of  the  executive  department  of  the  United 
States  government  and  of  the  senate  of  the  United  States. 
The  secretary  of  war  designated  a  commissioner  to  attend  on 
behalf  of  the  United  States,  at  (as  is  stated  in  the  commission) 
"  a  treaty  which  the  proprietors  propose  to  hold,"  etc  The 
papers  transmitted  to  the  senate  were  accompanied  by  a  com- 
munication from  the  department  of  Indian  affairs,  in  which 
the  opinion  was  expressed  that  the  department  regarded 
the  transaction  one  which  did  not  require  the  consent  of  the 
senate  under  the  treaty-making  power.  The  senate  accompanied 
its  refusal  to  ratify  it  by  a  resolution  which,  while  it  recognized 
tlie  transaction  as  a  "  treaty  with  the  Seneca  Indians,"  declared 
that  in  the  judgment  of  the  Senate  "  there  was  no  necessity  " 
for  its  interference. 

Upon  full  consideration  we  are  of  opinion  that  tlie  grant  of 
August  21,  1826,  was  a  valid  transaction  and  was  not  in  con- 
travention of  the  provisions  of  the  Federal  Constitution  or  of 
the  Indian  Intercourse  Act  of  1802,  and  vested  in  the  pur- 
chasers a  good  title  in  fee  simple  absolute  to  the  lands 
granted,  free  from  any  claim  of  the  Seneca  Nation. 

The  affirmance  of  the  judgment  below  might  be  placed  on 
the  narrower  ground  that,  conceding  the  invalidity  of  the  grant 
of  August  31, 1826,  under  the  Indian  Intercourse  Act  of  1802, 
nevertheless  the  title  was  subsequently  confirmed  and  made 
good  by  the  act  of  congress  of  1846,  authorizing  the  president 
to  receive  from  the  Ontario  bank,  and  deposit  in  the  treasury 
of  the  United  States,  the  money  and  securities  representing 
the  purchase-money  of  the  lands,  followed  by  the  transfer  of 
the  fund  to  the  United  States  in  1855.  The  United  States, 
which  imposed  the  restriction,  could  waive  it  and  give  effect 
tliereby  to  the  intention  of  the  parties  to  the  grant,  and  the 
act  of  receiving  the  fund  under  a  federal  statute  and  adminis- 
tering it  for  many  years  as  a  trust  fund  for  the  benefit  of  the 
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plaintiffs,  furnishes  the  most  emphatic  evidence  of  a  ratifica- 
tion on  its  part,  of  the  transaction  from  which  the  fund  was 
derived. 

"We  are  ako  of  opinion  that  as  the  right  of  the  plaintiff  to 
sue  was  given  by  and  is  dependent  upon  the  statute,  chapter 
150  of  the  Laws  of  1845  (See  Strong  v.  Waterman^  11  Pai. 
607),  the  Statute  of  Limitations  is  a  bar  to  the  action.  By 
the  act  of  1845,  the  actions  thereby  authorized  are  to  be 
brought  and  maintained  "  in  the  same  time  "  as  if  brought  by 
citizens  of  the  state.  The  question  is  not  whether  an  Indian 
title  can  be  barred  by  adverse  possession  or  by  state  statutes 
of  limitation.  The  point  is  that  the  plaintiff  cannot  invoke 
the  special  remedy  given  by  the  statute  without  being  bound 
by  the  conditions  upon  which  it  is  given. 

In  view  of  the  numerous  Indian  titles  in  this  state,  origi- 
nating in  treaties  by  the  state  or  in  purchases  made  with  its 
sanction  by  individuals,  we  prefer  to  place  our  judgment  on 
the  broader  groimd,  which  will  remove  any  cloud  upon  the 
validity  of  those  titles. 

As  to  the  point  that  it  does  not  aflSrmatively  appear  that  the 
whole  of  the  purcliase-money  was  paid  by  Troup,  Ogden  and 
Eogers,  it  is  sufficient  to  say  that  full  payment  is  acknowledged 
in  the  deed,  and  that  if  this  were  not  so,  it  would,  under  the 
circnmstanees,  be  presumed. 

These  views  lead  to  an  affirmance  of  the  judgments  below. 

All  concur. 

Judgments  affirmed. 

The  People  ex  rel.  John  Davidson  et  al.,  Kespondents,  v.  /^i^^^H^ 
Edward  Gilon  et  ah,  Assessors,  etc,  Appellants.  J^^  JJ^' 

The  fact  that  the  rails,  ties  and  tracks  of  a  street  surface  railroad  are  prop-      ;  126  T47 
erty  and  subject  to  taxation  generally,  affords  no  sufficient  reason  for        ^^    ^^ 
taxing  them  for  street  improvements,  when  the  law  has  not  made  them 
specially  assessable  for  such  purposes. 

By  the  charter  of  the  city  of  New  York  (Chap.  410,  Laws  of  1882),  no 
power  is  given  to  the  municipality  to  assess  the  property  of  a  street  rail^ 
road  company  for  an  improvement  of  a  street  through  which  the  road 
runs.    The  power  given  by  it  to  the  board  of  assessors  (§  868)  to  assess 
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for  that  purpose  **  upon  the  property  benefited  in  the  manner  authorized 
by  law,"  is  limited  (§  878)  to  the  houses  and  lots  benefited,  and  upon  the 
owners  and  occupants  of  these  alone  can  the  assessment  be  imposed. 
The  provision  of  said  charter  (§  899)  included  in  the  title  (3)  in  reference  to 
"vacating  and  modifying  assessments,"  which,  after  providing  that 
certain  specified  omissions  and  defects  shall  not  be  sufiicient  reason  for 
vacating  or  setting  aside  an  assessment,  declares  "that  all  p;*operty  in 
said  city  benefited  by  any  improvement  ♦  ♦  ♦  shall  be  liable  to 
assessment  for  such  improvement,"  was  not  intended  to  introduce  a  new 
class  of  subjects  for  taxation,  or  to  extend  the  power  given  by  the  pre- 
ceding provisions;  it  applies  only  to  such  property  as  had  previously 
been  defined,  and  such  as  the  municipal  authorities  were  permitted  to 


In  proceedings  by  certiorari  to  review  an  assessment  for  a  street  improve- 
ment in  said  city,  based  upon  the  ground  that  the  property  of  a  surface 
railroad  company,  operating  its  road  upon  said  street,  was  property 
benefited,  and  so  liable  to  assessment,  but  was  omitted,  the  record  con- 
tained no  evidence  tending  to  show  that  it  was  benefited,  and  the  board 
of  assessors  returned  that  it  was  not.  IMd,  that  the  burden  w^as  upon 
the  relator  to  show  that  the  property  was  benefited;  that  the  ques- 
tion was  one  of  fact  to  be  determined  by  the  board  of  assessors,  and.  in 
the  absence  of  evidence  in  the  record,  its  determination  could  not  be 
reviewed  by  the  General  Term. 

It  seems,  also,  that  the  determination  of  said  board  could  not,  in  any  event, 
be  reviewed  upon  a  certiorari,  except  for  errors  of  law.  (Code  Civ. 
Pro.  §  2140.) 

People  ex  rel,  Daviclson  v.  Gilon  (58  Hun,  76),  reversed. 

(Argued  February  23,  1891;  decided  April  14,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  October  24, 1890, 
which  reversed  a  determination  of  the  board  of  assessors  of 
the  city  of  New  York  upon  an  assessment  for  paving  Madisrm 
avenue,  which  was  brought  for  review  by  certiorari,  and  remit- 
ting the  proceedings  to  said  board. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

D.  J.  Dean  and  George  Z.  Stirling  for  appellants.  The 
structure  of  a  surface  railroad  in  a  street  is  not  assessable  for 
a  pavement  thereof  under  the  laws  of  this  state.  (Laws  of 
1813,  chap.  86,  §  175;  Laws  of  1882,  cliap.  410,  §§  869,  870, 
878,  879,  915 ;  Tn  re  Second  Aoenue  Church,  66  K  Y.  396  ; 
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In  re  Cram,  69  id.  452 ;  In  re  Schelly  76  id.  432.)  The  rail- 
road structure  was  not  benefited  by  the  paving,  and  the  board 
of  assessors  have  so  determined.  There  is  no  evidence  in  the 
case  on  which  the  assessors'  conclusion  should  be  annulled. 
{In  re  Foyer,  46  K  Y.  100;  In  re  Cruger,  84  id.  619 ;  People 
ex  rd,  V.  Kelly,  33  Hun,  389 ;  Ground  v.  Mayor,  etc*,  15 
Wend.  374 ;  State  v.  Jersey  City,  36  N.  J.  Law,  56 ;  iT.  Y. 
ii  ff.  E,  a.  Co,  V.  Tow7i  of  Morrisania,  7  Hun,  652 ;  GU- 
imre  v.  City  of  TJtica,  121  N.  Y.  561 ;  T.  Z.  Co.  v.  Kane,  9 
Hun,  506 ;  72  N.  Y.  614 ;  People  ex  rel  v.  City  of  Dunkirk,  20 
Wkly.  Dig.  230;  City  of  Philadelphia  v.  P.,  etc.,  E.  Co.,  33 
Penn.  St.  41 ;  F.  E.  Co.  v.  City  of  Philadelphia,  88  id.  424.) 

Truman  H.  Baldwin  for  respondents.  The  question  of 
what  property  is  benefited,  and  of  the  quantum  of  benefit  is 
vested  by  statute  in  the  board  of  assessors,  and  not  in  the  com- 
mon council  nor  the  counsel  to  the  corporation.  (Laws  of 
1S82,  chap.  410,  §§  215,  868,  878  ;  Laws  of  1880,  chap.  556, 
§  5.)  The  instructions  of  the  counsel  to  the  corporation  to 
tlie  board  of  assessors  on  which  they  acted  were  contrary  to 
law.  {Colgate  v.  Mayor,  etc.,  12  N.  Y.  140 ;  Laws  of  1870, 
chap.  383,  §  27 ;  Laws  of  1882,  chap.  410,  §  899 ;  Laws  of 
1874,  chap.  313,  §  1 ;  Laws  of  1880,  chap.  556,  §  5  ;  Laws  of 
1881,  chap  296 ;  Burroughs  on  Tax.  §  6 ;  1  Desty  on  Tax. 
§  ^\  People  ex  rel.  v.  Tovm  of  CarolUm,  52  Barb.  106; 
People  ex  reL  v.  Calmly,  46  N.  Y.  46 ;  People  ex  rel.  v. 
Crnnrs.  of  Taxes,  82  id.  459 ;  People'  ex  rel.  v.  Comrs, 
of  Taxes,  101  id,  322 ;  Smith  v.  Mayor,  etc.,  68  id.  553 ; 
P.  &  I  E.  E.  Co.  V.  Hannah,  68  Ind.  561 ;  City  of  Chi- 
eago  v.  Baer,  41  111.  306 ;  Mayor,  etc.,  v.  D.  D.,  etc..  E.  E. 
Co.,  112  X.  Y.  137;  Mayor,  etc.,  v.  F.  A.  E.  E.  Co.,  118 
id.  389 ;  Eoosevelt  Hospital  v.  Mayor,  etc.,  84  N.  Y.  108  ; 
T.  W,  P.  Co.  V.  Parker,  3  Vroom,  426 ;  N.  J.  E.  E.  Co.  v. 
City  of  Flizabeth,  37  N.  J.  L.  330;  F.  E.  E.  Co.  v.  Coni. 
monwealth,  66  Penn.  St  84 ;  Buffalo  Cemetery  v.  Buffalo, 
46  N.  Y.  506 ;  Mayor,  etc.,  v.  F  A.  E.  E.  Co.,  29  N.  V.  S. 
R.  17.) 
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RuGER,  Ch.  J.  This  is  an  appeal  from  a  judgment  of  the 
General  Term,  in  certiorari  proceedings,  reversing  an  assess- 
ment  made  by  the  board  of  assessors,  upon  the  ground  tliat 
they  omitted  to  assess  the  tracks  of  the  New  York  and  Har- 
lem Railroad  Qompany  for  a  share  of  the  expenses  incurred 
in  repaving  Madison  avenue  in  the  city  of  New  York.  The 
proceedings  were  instituted  under  the  provisions  of  the  Code 
and  the  facts  appear  in  the  return  made  by  the  board  of  assess- 
ors to  the  certiorari.  It  appears  therefrom  that  the  relator 
was  the  owner  of  a  house  and  lot  on  Madison  avenue,  subject 
to  assessment  for  the  expense  of  repaving  such  street,  and 
the  railroad  company  was  the  owner  of  a  double-track  surface 
horse  railroad  in  the  same  street.  The  repavement  was  con- 
structed of  granite  blocks  laid  over  the  face  of  the  entire 
street,  including  the  space  between  the  railroad  tracks. 

It  is  claimed  by  the  relator  that  the  railroad  was  benefited 
by  the  improvement,  and  for  that  reason,  should  have  been 
assessed  for  a  share  of  the  expense  in  making  it.  "  No  evidence 
was  given  by  him  showing  the  benefit  received  by  the  railroad 
from  such  improvement,  and  the  case  was  heard  before  the 
General  Term  upon  the  return  of  the  defendants  certifying  that 
the  railroad  acquired  no  benefit  by  the  repavement  of  the  street. 

The  questions  pfresented  are,  first,  whether  the  railroad  was 
liable,  under  the  charter,  if  benefited,  to  be  jissessed  for  the 
expense  of  the  improvement,  and,  second,  whether  the  Gen- 
eral Term  was  authorized  to  determine  without  proof  that  it  was 
so  benefited  and  reverse  the  opposite  finding  by  the  board  of 
assessors  and  require  the  imposition  of  an  assessment  upon  it. 
The  sole  authority  for  making  improvements  in  streets  and 
levjdng  assessments  therefor  in  the  city  of  New  York,  is  found 
in  the  provisions  of  its  charter,  and  unless  the  power  of  assess- 
ing street  railroad  companies  is  conferred  thereby,  the  assessors- 
have  no  authority  to  assess  such  property.  The  fact  that  the 
rails,  ties  and  track  of  a  street  surface  railroad  are  property 
and  subject  to  taxation,  generally,  affords  no  suflBcient  reason 
for  taxing  them  for  street  improvements,  unless  the  law  has 
made  them  specially  assessable  for  such  purposes. 
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The  scheme  of  the  charter  of  New  York,  and  of  municipal 
corporations,  generally,  in  this  state,  has  been  to  assess  the 
burdens  of  street  improvements  in  some  form  upon  the  prop- 
erty  benefited,  and  it  is  upon  that  theory  that  such  assess- 
ments have  usually  been  justified.  It  cannot  be  said,  we 
think,  as  a  matter  of  course,  that  street  railroads  are  benefited 
by  repavement  of  the  streets  through  which  they  are  laid,  and 
If  they  are  not  so,  in  fact,  it  would  be  contrary  to  the  general 
policy  of  the  law  to  tax  them  with  the  expense  of  such 
improvements.  It  is  the  geneml  custom  of  municipal  corpo- 
rations, in  granting  privileges  to  railroad  companies  to  occupy 
streets,  to  impose  terms  as  a  condition  to  the  exercise  of  such 
right,  and  such  conditions  are,  undoubtedly,  lawful,  and  may 
he  enforced  in  some  form  for  the  benefit  of  the  municipal  cor- 
porations making  such  grants.  These  conditions  frequently 
refer  to  the  repairs  upon  the  streets  or  contributions  to  the 
public  treasury  in  lieu  thereof,  and  when  imposed  usually 
define  the  right  of  the  corporation  to  levy  taxes,  and  the  limits 
of  the  liability  of  the  railroad  corporation  to  pay  them. 

In  the  case  of  Gilmore  v.  City  of  Utica  (121  N.  Y.  561),  it 
was  held  that  the  private  owners  of  property  fronting  on  a 
street  in  said  city  liave  no  vested  right  or  claim,  dejure^  that 
a  railroad  company  lawfully  operating  its  road  in  the  street 
shall  repair,  or  bear  the  expense  of  repairing  it.  -.n  that  case 
the  city  charter  specially  authorized  the  common  council  to 
require  street  railroads  to  repave  between  their  tracks  and  at 
least  two  feet  on  each  side  thereof  when  the  common  council 
deemed  such  repavement  necessary ;  but  it  was  held  that  thia 
provision  was  directory  merely,  and  that  an  assessment  upon  the 
lot  owners  for  the  expense  of  a  repavement  was  not,  as  matter 
of  law,  erroneous  because  it  omitted  to  assess  the  property  of 
the  street  railroad  therefor.  No  such  provision  is  contained 
in  the  charter  of  New  York,  or  the  law  authorizing  street  rail- 
roads therein,  and  a  solution  of  the  first  question  must,  there- 
fore, be  found  by  an  examination  of  the  provisions  of  the 
charter  relating  to  the  powers  of  the  municipal  autliorities  in 
respect  to  local  improvements  and  assessments.     If  the  power 
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of  making  such  assessments  is  not  found  in  the  charter,  then 
tliey  do  not  possess  it,  for  they  have  no  authority  on  the  sub- 
ject except  such  as  the  charter  confers  upon  them.  .  These 
powers  are  found  in  chapter  410,  Laws  of  1882,  in  the  sections 
hereinafter  referred  to  from  title  2,  headed  "  assessments  for 
improvements  other  tlian  opening  and  closing  streets.  For 
what  purposes  assessments  may  be  imposed,  and  how."  Section 
865  states  that  the  board  of  assessors  are  "  charged  with  the 
duty  of  making  the  estimates  and  assessments  required  by  law 
for  building  wells,  erecting  pumps,  pitching,  paving,  regulating 
and  repairing  streets,  relaying  pavements,  constructing  sewers, 
fencing  vacant  lots  and  public  slips  and  all  other  improvements 
directed  by  corporation  ordinance  for  which  an  assessment  may 
be  made."  By  section  808  it  is  provided  tliat  "  assessments 
hereinafter  imposed  for  local  improvements  in  said  city  shall  be 
made  by  the  board  of  assessors"  upon  certificates  of  the 
expense  thereof,  made  to  it  by  the  head  of  the  department 
charged  with  the  execution  of  the  work,  and  of  the  comptrol- 
ler, certifying  the  interest  of  installments  advanced  or  pay- 
ments made  on  account  of  such  work,  and  continues  that 
"  thereafter  the  said  board  of  assessors  shall  assess  upon  the 
property  benefited,  in  the  manner  authorized  hy  law^  the 
aggregate  amount  of  such  certificates."  By  section  878  it  is 
made  lawful  for  the  mayor,  aldermen  and  commonalty  to 
cause  street  improvements  and  an  estimate  of  the  expense 
thereof  to  be  made,  and  a  "just  and  equitable  assessment 
thereof  among  the  mcners  or  occupants  of  all  the  houses  and 
lots  intended  to  be  benefited  thereby  in  proportion,  as  nearly 
as  may  be  to  the  advantage  each  shall  be  deemed  to  acquire." 
These  provisions  are  simple  and  unambiguous,  and  if  it  was 
deemed  desirable,  for  any  reason,  to  enlarge  the  description  of 
property  liable  to  assessment  for  repaving  streets,  there  seems 
to  be  no  room  for  a  construction  which  should  authorize  a 
departure  from  the  plain  signification  of  the  language  of  the 
statutes.  The  owners  and  occupants  of  houses  and  lots  are 
obviously  benefited  by  improvements  in  the  streets  on  which 
they  reside,  and  which  add  to  the  value  of  their  property  and 
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increase  the  comfort  and  convenience  of  living  in  such  locali- 
ties, and  are,  therefore,  properly  subjected  to  the  expense  .of 
making  them.  Others  may  be  benefited  by  such  improve- 
ments, but  their  interest  is  generally  so  remote,  uncertain  and 
indefinite  that  they  have  not  usually  been  regarded  as  liable  to 
be  taxed  for  such  purposes. 

This  is  plainly  indicated  by  the  provisions  of  the  charter 
relating  to  the  enforcement  of  the  collection  of  such  assess- 
ments and  making  them  liens  upon  houses  and  lots  alone. 
And  a  further  indication  is  found  in  the  sections  defining  the 
persons  who  may  petition  for  such  improvements,  and  the  safe- 
guards thrown  around  assessable  property  to  protect  it  from 
excessive  valuation.  (§§  870,  875.)  These  privileges  are  con- 
ferred upon  the  owners  aijtd  occupants  of  houses  and  lots  alone. 

In  pursuance  of  these  provisions,  the  common  council 
required  the  work  in  question  to  be  constructed,  and  ordained 
*'that  the  board  of  assessors  be  and  they  are  hereby  directed 
to  make  a  just  luad  equitable  assessment  of  the  expenses  of 
conforming  to  the  provisions  of  this  ordinance  among  the 
owners  and  occupants  of  all  the  houses  and  lots  intended  to 
be  benefited  thereby,  in  proportion,  as  nearly  as  may  be,  to  the 
advantages  which  each  may  be  deemed  to  acquire."  In  accord- 
ance with  this  requirement,  .the  assessors  imposed  upon  the 
owners  and  occupants  of  houses  and  lots  on  tlie  line  of  this 
improvement,  its  entire  expense.  The  General  Term,  upon 
the  assumption  that  the  railroad  company  was  benefited  by  the 
repavement  in  question,  and  that  all  persons  benefited  were 
liable  to  assessment,  have  reversed  the  determination  of  the 
assessors  and  required  them  to  make  a  new  assessment  impos- 
ing a  part  of  the  expense  upon  the  railroad  company. 

We  think  this  decision  finds  no  support  in  the  provisions  of 
the  charter.  Property  like  that  in  question  has  been  for  a  long 
course  of  years  exempt  from  assessment  for  local  improvements 
in  New  York,  and  no  reason  is  perceived  for  now  making  a 
change  in  their  practice. 

By  section  175  of  chapter  86  of  the  Laws  of  1813,  it  was 
provided  that  it  shall  be  lawful  for  the  city  authorities  to  pave 
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the  streets  and  lay  "  a  just  and  equitable  assessment  thereof 
among  the  owners  and  occupants  of  all  the  houses  and  lots 
intended  to  be  benefited  thereby,  in  proportion,  as  nearly  as 
may  be,  to  the  advantage  which  each  shall  be  deemed  to 
acquire."  Under  this  act,  assessments  for  street  improvements 
in  New  York  were  made  from  the  time  of  its  enactment  until 
the  passage  of  the  Consolidation  Act  in  1882.  These  provis- 
ions were  substantially  re-enacted  in  that  act,  and  since  that  ■ 
time  the  charter  has  been  the  measure  of  the  authority  of  the 
assessors  of  New  York  in  making  asv.essments  of  property  for 
the  payment  of  the  expenses  of  street  improvements.  During 
a  period  of  nearly  eighty  years  these  statutes  have  been  prac- 
tically construed  by  the  municipal  authorities  to  authorize 
a-sessments  for  such  purposes,  to  be  nru posed  upon*  the  owners- 
and  occupants  of  houses  and  lots  alone.  ;  For  a  large  portion 
of  this  period,  surface  street  railroads  operated  with  horses 
have  been  in  use  in  the  city  of  New  York,  aiul-have  not  been 
made  liable  to  the  payment  of  taxes  for  strfe^t  improvements, 
either  by  the  laws  of  their  creation,  or  by  the  charters  of  that 
city,  as  construed  by  the  municipal  authorities,  and  they  have 
not  hitherto  been  supposed  to  be  subject  to  such  taxes  and  have 
not  been  taxed  therefor. 

The  authority  derived  from  this  cptemporaneous  construc- 
tion of  the  charter  is  entitled  to  great  weight  and  should  not 
be  lightly  disregarded.  The  departure  from  tliis  long-con-^ 
tinned  practice,  contemplated  by  the  judgment  appealed  from, 
is  attempted  to  be  justified  by  a  reference  to  the  provisions  of 
sections  868  and  899  of  the  charter,  which  it  is  claimed 
authorize  •  an  assessment  for  such  expenses  upon  all  property 
benefited  thereby.  It  is  argued  that  the  language  of  these 
sections  authorizes  such  an  inference,  and  that  an  assessment 
which  does  not  embrace  such  property  in  its  estimate,  is  erro- 
neous. A  careful  reading  of  these  sections  fails  to  show,  we 
think,  any  warrant  for  the  inference  attempted  to  he  drawn 
from  them.  Section  80S,  as  we  have  before  seen,  provides 
that  when  the  expenses  of  the  improvements  shall  be  certified 
that  "thereafter  the  said  board  of  assessors  shall  assess. upon 
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the  property  benefited,  in  the  manner  authorized  by  law^^^  the 
aggregate  amount  of  such  expenses. 

The  construction  of  this  section  adopted  by  the  court  below 
18  that  it  authorizes  a  tax  for  local  improvements  upon  any  and 
all  property  benefited  thereby,  ignoring  the  limitation  imposed 
upon  the  authority  conferred  by  the  use  of  the  qualifying- 
tenns  "  in  the  manner  authorized  by  law." 

This  section  does  not  purport  to  define  the  subjects  to  be 
a^essed,  except  in  general  terms,  and  obviously  refers  to  other 
provisions  for  the  mode  in  which  such  assessments  shall  be  made. 
We  are  thus  thrown  back  upon  the  express  provisions,  hereinbe- 
fore referred  to,  to  determine  the  mode  required  to  be  pursued 
in  making  such  assessments.  That  mode  is  provided  by  the 
subsequent  section  (878)  specifically  defining  the  property  liable 
to  assessment.  It  would  seem  to  follow  that  this  section  is  not 
an  authority  for  the  proposition  contended  for. 

Neither  do  we  think  section  899  can  be  construed  as  enlarg- 
ing the  subjects  of  taxation  for  street  improvements.  That 
section  is  found  under  title  3,  entitled  "  Vacating  and  modify- 
ing assessments."  This  section,  after  defining  certain  omis- 
sions, irregularities  and  defects  in  assessments,  provides  that 
their  existence  shall  not  be  sufficient  reason  for  vacating  or 
setting  such  assessments  aside,  and  continues  by  providing  that 
"  all  property  in  said  city  benefited  by  any  improvement,  or 
other  public  work  *  *  *  ghall  be  liable  to  assessment  for 
such  improvement  or  work,  and  all  assessments  for  any  such 
improvement,  or  public  work,  shall  be  valid  and  binding,  not- 
withstanding any  such  omission,  irregularity,  defect  in  author- 
ity or  technicality." 

It  will  be  seen  that  this  provision  is  general  in  its  terms  ajid 
is  used  in  connection  with  a  subject  not  pertaining  to  the  pur- 
pose of  this  inquiry.  The  law  makers  were  then  treating  of 
the  causes  which  should  invalidate  assessments  after  they  were 
made,  and  not  of  the  power  intended  to  be  conferred. upon 
the  municipal  authorities  in  making  them.  That  subject  had 
already  been  specially  dealt  with  in  section  878  and  treated 
with  particularity  and  detail  by  express  provisions,  and  it  is. 
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not  at  all  probable  that  the  law  makers  intended  to  reopen  the 
question  and  introduce  a  new  class  of  subjects  for  taxation  by 
tlie  indefinite  language  contained  in  this  general  provision. 

They  had  already  expressly  defined  the  property  which  would 
be  benefited  by  local  improvements  and  was  liable  to  assess- 
ment tlierefor,  and  it  is  unreasonable  to  suppose  that  they 
intended  by  this  provision  to  confer  an  uncertain  and  indefinite 
power  upon  the  municipal  authorities  to  tax  all  and  any  prop- 
erty for  the  expense  of  an  improvement  which  might  possibly 
be  benefited  by  it. 

Owners  and  occupants  of  houses  and  lots  on  adjoining  streets ; 
the  traveling  public  generally,  and  real  estate  owners  in  the 
vicinity  may  reasonably  be  supposed  to  derive  benefit  from  an 
improvement  in  their  neighborhood ;  but  it  cannot  be  said  that 
it  was  intended  by  the  provision  in  question  to  require  their 
taxation  for  the  purpose  of  defraying  its  expense.  Settled 
rules  of  construction  subordinate  general  expressions  used  in 
A  statute  to  the  specific  provisions  on  the  same  subject,  for  it  is 
said  that  "  in  covenants  and  laws  that  are  in  other  respects 
equal,  that  which  is  particular  and  applicable  to  the  present 
case  takes  the  place  of  that  which  is  general."  (Potter  Dwar- 
ris  on  Statutes,  134  ;  Sedgwick  on  Statutes,  360.) 

The  reasonable  construction  of  the  sentence  quoted  is  to 
apply  it,  therefore,  to  such  property  only  as  the  statute  had 
previously  defined  to  be  benefited  and  such  as  the  municipal 
authorities  were  permitted  by  the  charter  to  assess  for  such 
improvements. 

We  also  think  tliere  was  no  foundation  for  the  conclusion 
reached  by  the  General  Term,  that  the  railroad  company  were 
benefited  by  the  improvement  in  question.  The  burden  of 
showing  that  such  property  was  liable  to  assessment  lay  upon 
the  relator,  and  unless  he  caused  it  to  appear  in  some  way, 
from  the  record,  that  it  was  benefited,  no  error  affirmatively 
appeared  in  the  record.  The  court  below  assumed  this  fact 
and  based  their  assumption,  as  appears  in  their  opinion,  upon 
the  circumstance  that  the  pavement  between  the  track  afforded 
a  foot-path  for  the  horses  employed  on  the  railroad  and  war- 
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ranted  an  inference  that  it  was,  therefore,  benefited  thereby. 
It  seems  to  us  that  this  inference  is  not  well  founded.  It  is 
doubtless  possible  to  conceive  of  a  case  where  such  a  pave- 
ment might  be  of  benefit  to  a  horse  railt'oad  company,  but 
we  do  not  think  that  it  can  be  said  to  be  so  generally,  or  even 
in  any  case,  unless  exceptional  circumstances  make  it  so  appear. 
The  fa'jt  whether  certain  property  is  benefited  by  a  particular 
improvement  in  a  street,  depends  upon  the  peculiar  circum- 
stances surrounding  the  property,  which  may  exist  in  one  case 
and  be  absent  in  another,  and  these  can  be  made  to  appear 
only  by  evidence  of  such  circumstances.  This  information  is 
not  contained  in  the  case  and  could  not  be  made  known  to  an 
appellate  tribunal  except  by  evidence.  There  is  no  claim  in 
the  case  but  that  the  previous  pavement  between  the  raiJs 
afforded  the  railroad  company  a  good  track  for  its  horses,  or 
that  any  reason  existed  why  they  should  wish  to  make  a  change. 
The  suggestion  made  in  the  opinion  below  that  a  solid 
stone  track  was  necessarily  an  improvement  upon  any  other 
track  for  horses  is,  I  think,  unwarranted  by  observation  or 
experience ;  but,  however  this  may  be,  ,the  question  was  one 
of  fact  to  be  determined  by  the  assessors  and  could  not  be 
reviewed  in  these  proceedings  by  the  General  Term  in  tlie 
absence  of  any  evidence  on  the  subject  The  board  of  assess- 
ors have  returned  that  the  company  were  not  benefited  by  the 
improvement  and  we  are  bound  to  assume  that  that  board  per- 
formed its  duty  and  reached  that  conclusion  after  inquiry  and 
inspection  of  the  property  proposed  to  be  assessed.  Such 
board  is,  by  the  charter,  made  the  exclusive  judge  (subject  to 
review  by  the  board  of  revision)  of  the  property  supposed  to 
be  benefited,  and  the  extent  of  such  benefit  and  their  deter- 
mination of  such  question,  cannot  be  reviewed  upon  certiorari, 
except  for  errors  of  law.  (§  2140,  Code  of  Civil  Procedure.) 
They  had  the  power  to  assess  upon  their  own  knowledge  and 
judgment,  after  an  inspection  of  the  property,  and,  in  the 
nature  of  things,  that  knowledge  and  the  grounds  of  their 
determination  could  not  be  reproduced  before  an  appellate 
tribunal  in  such  manner  as  to  enable  a  legal  review  thereof  to 
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be  had.  {Matter  of  Cruger^  84  N.  Y.  619 ;  People  ex  rd  v. 
McCarthy,  102  id.  630.) 

For  the  reaeons  stated  the  order  of  the  General  Term  should 
be  reversed  and  the  writ  dismissed,  with  costs. 

All  concur. 

Order  reversed. 


In  the  matter  of  the  Application  of  the  Common  Council  of 
THE  City  of  Amsterdam,  to  take  lands  for  the  extension  of 
Grove  and  Jay  streets. 

Under  the  provision  of  the  charter  of  the  city  of  Amsterdam  (§  90  ch/ip. 
131,  Laws  of  1885)  requiring  the  commissioners  appointed  to  ascertain 
the  damages  caused  by  a  street  improvement  to  assess  the  same  on  the 
real  estate  and  against  the  persons  benefited  thereby,  the  authority  given 
is  not  limited  to  an  assessment  upon  lands  bordering  on  the  street,  any 
real  estate  within  the  city  limits  benefited,  is  by  that  fact  alone  made 
liable  to  assessment. 

The  chai;ter  makes  sufficient  provision  for  notice  and  opportunity  to  be 
heard  to  parties  assessed  to  comply  with  the  constitutional  requirements. 

The  validity  of  such  a  statutory  provision  depends,  not  on  the  time  or  mode 
of  notice  directed  but  upon  the  fact  that  it  is  direct^  and  furnishes  an 
effective  opportunity  to  be  heard. 

StuaH^.  Palmer (U  N.  Y.  184);  Btnmn  v.  TTA^wjfer (105 N.  Y.  579):  Spenctr 
V.  Merchant  (100  N.  Y.  585;  125  U.  8.  856);  PeapU  v.  Turner  (117  N.  Y. 
227),  distinguished. 

Matter  of  City  of  Amsterdam  (55  Hun,  270),  reversed  in  part 

(Argued  March  9,  1891;  decided  April  14,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  December  28, 
1889,  which  affirmed  in  part  and  reversed  in  part  an  order  of 
Special  Term  which  set  aside  and  vacated  an  assessment  made 
by  commissioners  appointed  in  the  above  entitled  proceeding, 
appraising  and  assessing  damages  on  extending  Grove  and  Jav 
streets  in  the  city  of  Amsterdam,  and  referred  the  matter 
back  to  said  commissioners  for  further  hearings  and  assessments. 

The  facts,  so  far  as  material,  are  set  forth  in  the  opinion. 
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Edward  J.  Maxwell  for  appellants.  The  objection  that  the 
provisions  of  the  charter  are  unconstitutional,  is  not  tenable. 
Private  property  is  not,  therefore,  taken  for  public  use  without 
just  compensation,  or  without  due  process  of  law.  (Const.  N. 
Y.  art  1,  §  36 ;  People  ex  rd.  v.  Mayor,  etc.,  4  N.  Y.  419  ; 
BrexDster  v.  City  of  Syracuse,  19  N.  Y.  116;  Litchfield  y. 
Verncn,  41  N.  Y.  123 ;  People  ex  rel.  v.  Lawrence,  id.  137, 
141;  2  Dillion  onMun.  Corp.  §§  738,  752  ;  Owners  v.  City  of 
Albany,  15  Wend.  374 ;  People  ex  rel.  v.  Bd,  Suprs.,  70  N.  Y. 
228 ;  In  re  DePeyster,  80  id.  672  ;  Spencer  v.  Merchwrvt,  100 
id.  585.)  The  vital  question  is  not  what  provision  the  statute 
makes  for  notice,  but  whether  notice  is  given.  (Lewis  on  Em, 
Domain,  367 ;  5  Ohio  St.  140  ;  Milk  on  Domain,  94-96 ;  Curf-y 
V.  SterliTig,  15  111.  320 ;  Stuart  v.  Palmer,  74  N.  Y.  188.) 

Z.  S,  Westirook  for  respondent.  Unless  the  charter  gave 
ilie  parties  assessed  in  this  proceeding  the  right  to  notice  and 
an  opportunity  to  be  heard  before  the  commissioners  who 
imposed  the  assessment,  such  assessment  is  illegal  and  void. 
(Stuart  V.  Paliner,  74  N.  Y.  184 ;  Spencer  v.  Merchant,  100 
id.  585 ;  Happy  v.  Mosher,  48  id.  318 ;  People  v.  Turner,  117 
id.  237.)  There  is  no  legal  proof  in  the  case  that  any  one  of 
the  parties  assessed  would  be  specially  benefited  by  the- laying 
out  of  the  proposed  street.  (43  N.  Y.  279 ;  2  N.  Y.  514 ; 
McNvtt  V.  Johnson,  7  Johns.  18 ;  Squire  v.  Gould,  14.  Wend. 
159.) 

Finch,  J.  The  Special  Term,  upon  the  motion  to  confirm 
the  commissioners'  report,  awarding  damages  and  assessing 
benefits  for  the  extension  of  Grove  and  Jay  streets,  in  the 
city  of  Amsterdam,  had  before  it  two  classes  of  property 
owners  objecting  to  the  confirmation  :  one  class  consisting  of 
persons  whose  lands  had  been  taken  for  the  improvement,  and 
the  other  of  persons  assessed  for  benefits  whose  property  was 
situated  upon  outlying  streets,  not  immediately  or  directly 
connected  with  Grove  or  Jay  streets,  or  their  proposed  exten- 
sion.   Mrs.  Dickson,  whose  land  was  taken,  objected  to  the 
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sufficiency  of  the  award  of  damages,  as  did  also  Mrs.  Nolaiu 
The  fonner  raised  the  question  of  the  constitutional  validity 
of  the  act*  All  the  other  parties  appearing  were  owners  upon 
the  outlying  streets,  and  they  also  raised  the  constitutional 
question.  The  Special  Term,  however,  held  that  as  to  these 
last  objectors  there  was  no  sufficient  proof  that  their  property 
was  specially  benefited  by  the  improvement  That  court  had 
before  it  the  maps  used  by  the  commissioners,  which  are  not 
before  us,  and  its  determination  as  to  the  facts,  apparently 
approved  by  the  General  Term,  and  certainly  not  revei-sed  by 
its  judgment,  should  be  deemed  satisfactory  and  close  that 
question  on  this  appeal. 

The  Special  Term  also  held  that  the  section  of  the  city 
charter  under  which  the  improvement  was  ordered  did  not 
authorize  assessments  for  benefits  upon  property  not  lying  on 
the  extended  streets ;  and  the  order  which  the  court  made 
while  affirming  the  order  of  the  commissioners  as  to  the  dam- 
ages allowed,  yet  sent  the  case  back  for  a  further  apportion- 
ment upon  property  benefited.  From  this  order  the  city 
appealed.  Mrs.  Dickson  and  Mrs.  Nolan  did  not,  but  submit- 
ted to  the  award  of  damages,  and  lost  any  further  right  to  be 
heard.  They  might  have  appealed  and  raised  the  constitutional 
question  in  the  General  Term,  but  since  they  did  not,  that 
question  could  no  longer  be  answered  in  their  behalf.  The 
appeal  .by  the  city  left  open  only  the  validity  of  the  assess- 
ment for  benefits  on  the  outlying  owners.  The  General  Term 
was  called  upon  to  determine  the  rights  of  such  owners  as 
were  affected  by  the  assessment.  That  court  appears  to  have 
agreed  with  the  Special  Term,  so  far  at  least  as  its  opinion 
indicates,  that  there  was  no  sufficient  proof  of  special  benefits 
to  the  outlying  owners.  But  it  went  further  than  that,  and, 
disagreeing  with  the  Special  Term  in  its  construction  of  the 
charter,  held  that  its  terms  gave  the  right  to  assess  for  benefits 
lands  not  on  the  extended  streets,  but  was  unconstitutional  for 
lack  of  a  proviftion  requiring  notice  to  the  owners  of  such 
lands ;  aTul,  as  a  consecjuence  of  that  conclusion,  ruled  that  no 
assessment  could  be  made  at  all,  and.  so  reversed  the  order  of 
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the  Special  Term  permitting  a  rehearing.  The  ruling  would 
have  been  needless  if  the  court  agreed  with  the  Special  Term 
that  no  benefit  to  outlying  lands  liad  been  shown  but  for  the 
consideration  that  on  a  new  hearing  new  proof  of  such' special 
benefit  might  be  given,  and  the  case  come  back  dependent 
upon  the  constitutional  question.  In  that  view  the  court  was 
justified  in  deciding  it,  and  on  this  appeal  it  is  our  duty  to 
meet  it 

An  examination  of  section  90  of  the  charter  satisfies  us  that 
the  General  Term  was  right  in  its  conclusion  that  the  commis- 
sioners were  not  limited  to  an  assessment  upon  lands  bordering 
on  the  extended  streets.  The  authority  given  is  without  limit 
or  restriction.  The  words  are :  "  They  shall  at  the  same  time 
assess  and  apportion  the  said  damages,  if  any,  of  such  improve^ 
ments  on  the  real  estate  and  against  the  persons  benefited 
thereby."  No  arbitrary  district  of  assessment  is  marked  out ; 
no  limitation  upon  the  commissioners'  judgment  is  imposed  ; 
but  any  real  estate  benefited  by  the  improvement  is  by  that 
fact  alone  made  liable  to  assessment.  As  a  consequence  of  that 
construction  it  follows  that  while,  thus  far,  no  sufficient  proof 
of  l)enefit  has  been  given  as  it  respects  the  outlying  property, 
yet  on  a  rehearing  there  may  be,  and  against  that  possible 
result  the  ownei*8  aifected  interpose  their  objection  to  the 
validity  of  the  statute. 

That  objection  is  based  upon  the  contention  that  the  charter 
fails  to  provide  for  notice  to  the  parties  assessed.  Section  90 
requires  notice  to  be  published  of  the  determination  of  the 
city  to  make  the  improvement  and  to  take  the  lands  necessary 
therefor.  This  notice  is  required  to  describe  the  contemplated 
improvement  in  general  terms,  and  to  notify  the  owners  of  the 
lands  to  be  taken  that  they  may  file  with  tlie  city  clerk  claims 
for  damages,  and  that  if  such  claims  are  made  application  to 
the  Supreme  Court  will  follow,  at  a  specified  time  and  place, 
for  the  appointment  of  commissioners.  On  that  application 
the  section  provides  that  those  who  have  filed  claims  for  dam- 
ages may  appear  and  shall  have  a  right  to  be  heard.  So  far, 
the  statute  confines  the  notice  to  be  given  to  those  whose  lands 
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are  to  be  taken,  and  the  right  to  be  heard  to  tliose  who  have 
filed  claims  for  damages. 

After  the  appointment  of  the  commissioners  a  second  notice 
is  required  to  l>e  given.  They  are  directed  to  publish  a  notice 
of  the  time  and  place  when  and  where  they  will  meet  to  make 
'*  such  ascertainment  and  assessment."  That  means  the  ascer- 
tainment and  assessment  of  damages  to  the  land  owners,  for 
no  other  assessment  precedes  or  has  been  mentioned,  and  beyond 
it  the  notice  does  not  extend. 

But  after  meeting  and  making  the  award  for  damages  they 
are  further  authorized  to  assess  the  expense  uix)n  the  real  estate 
benefited.  No  district  of  assessment  less  than  the  city  bound- 
aries is  established,  and  so  they  may  assess  any  lands  specially 
l)enefited  within  those  boundaries.  If  they  deem  it  unjust  to 
put  the  whole  expense  upon  the  property  specially  benefited, 
tliey  are  authorized  to  put  one-quarter  of  it  upon  the  city  at 
large.  Up  to  this  point  the  statute  requires  no  notice  to  any 
one  except  those  whose  lands  have  been  taken.  But  after  the 
commissioners  have  acted,  and  have  appraised  damages  upon 
tlie  one  hand  and  assessed  for  l)enefits  on  the  other,  they  are 
required  to  file  a  report  of  their  work  with  the  city  clerk. 
Then  a  third  notice  is  to  be  given :  that  the  report  of  the  com- 
missioners has  been  so  filed ;  that  it  may  be  examined  by  "  all 
the  persons  interested ; "  that  it  will  be  pi'esented  at  a  specified 
time  to  the  Supreme  Court  for  confirmation ;  and  that  "  all 
persons"  desiring  to  object  may  file  their  objections  with  the 
city  clerk.  The  usual  personal  notice  is  also  required  to  be 
given  to  those  who  have  already  appeared  in  the  proceeding. 
On  the  day  appointed  the  court  is  "  to  liear  the  parties  in  regard 
to  said  report,"  and  may  confirm  or  annul  it,  and  in  the  latter 
event  may  send  it  back  to  the  old  connnissioners  or  appoint 
new  ones.  This  notice  is  not  confined  to  the  owners  whose 
lands  have  been  taken.  It  nms  to  all  the  parties  interested, 
and  everybody  so  in  fact  interested  has  been  furnished  ample 
opportunity,  by  insi)eetion  of  the  report  on  tile,  to  know  whether 
he  is  or  is  not  interested,  and  to  file  objections  and  assert  his 
ijights  if  he  shall  so  please.     lie  may  question  the  constitution- 
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ality  of  the  act,  or  the  fairness  of  the  apportionment  made,  or 
may  ask  for  the  appointment  of  new  commissioners  and  be 
heard  in  their  selection.  The  statute  thus  gives  him  his  day 
in  court  and  full  opportunity  to  be  heard. 

The  case  relied  on  by  the  General  Term  is  that  of  Stuart  v. 
Palmer  (74  N".  Y.  184).  All  cases  are  more  or  less  liable,  in 
the  stress  of  litigation,  to  be  cited  as  authority  for  what  they 
do  not  hold,  and  the  one  referred  to  has  had  its  share  of  that 
treatment.  The  facts  in  that  case  showed  that  there  were  two 
separate  and  distinct  improvements,  each  followed  by  its  own 
expenses,  and  its  own  several  assessments  for  benefits.  The 
first  was  to  extend  Atlantic  avenue  from  the  city  of  Brooklyn 
through  the  town  of  New  Lots  to  the  county  line.  (Laws  1869, 
chap.  217.)  The  second  was  to  grade  and  complete  the  avenue 
thus  opened.  The  conmiissioners  were  to  be  appointed  with- 
out notice  to  anyone,  either  of  their  appointment  or  of  the 
intention  to  make  the  improvement,  but  they  were  required  to 
publish  notice  of  the  time  and  place  of  their  meeting  to 
appraise  damages  and  assess  for  benefits,  and  to  give  further 
notice  of  the  filing  of  their  report  and  the  motion  for  con- 
firmation. These  twd  notices  applied  only  to  the  opening  of 
the  new  street,  and  we  held  tliat  they  were  ample  and  sufficient 
to  sustain  the  statute  so  far  as  it  took  lands  for  the  improve- 
ment and  authorized  the  expense  to  be  assessed  upon  the  prop- 
erty benefitied.  But  as  to  the  second  improvement  for  grading 
and  completing  the  street  when  opened,  no  notice  whatever  of 
any  kind  nor  to  anybody  was  required  to  be  given,  and  for 
that  reason  we  held  the  statute  assessing  for  that  improvement 
to  be  invalid.  The  case,  therefore,  decides  that  some  notice? 
must  be  given,  and  one  that  is  not  ineffective  or  illusory,  and 
also  that  the  notices  required  for  the  first  improvement  were 
ample  and  sufficient.  One  of  those  notices,  that  of  application 
to  the  court  for  confirmation,  was  in  substance  and  effect  iden- 
tical with  that  required  by  the  charter  before  us,  and  if 
adequate  to  support  the  statute  in  one  case,  is  equally  so  in  the 
other.  The  difference  between  the  two  statutes,  which  is 
apparently  relied  on  by  the  respondent,  is  that  in  the  Brooklyn 
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act  notice  was  required,  not  only  of  the  confirmation,  but  also 
of  the  hearing  for  assessment  of  benefits  before  the  coiniiiis- 
sioners,  while  here  the  former  notice  is  alone  required  to  be 
given  to  those  to  be  assessed.  But  the  constitutionality  of  an 
act  like  that  under  discussion  does  not  depend  upon  a  double 
notice  and  a  double  opportunity  to  be  Iieard.  The  legislature 
may  grant  so  much  if  it  shall  choose,  but  is  not  bound  to  do  so, 
and  acts  within  its  authority  if  it  requires  one  suflScient  and 
adequate  notice,  and  not  two.  In  the  Stuart  case,  the  limita- 
tion imposed  was  described  as  "  some  notice  to  the  owner,  or 
some  opportunity  on  the  part  of  the  owner  at  some  stage  of 
the  proceeding  to  be  lieard."  Either  one  of  the  notices  in  that 
case  would  have  been  suflicient,  and  the  most  important  one  of 
the  two  is  fully  required  by  the  Amsterdam  charter.  The 
assessment  by  the  commissioners  is  proposed  and  merely  ten- 
tative, and  has  no  eflEect  upon  the  owner  or  his  property  until 
final  confirmation,  and  at  that  point,  at  that  vital  and  essential 
"  stage  of  the  proceedings,"  the  charter  requires  notice  to  the 
owner,  and  gives  him  an  opportunity  to  be  heard  as  to  the 
assessment. 

If  such  notice  is  awarded  by  the  statute,  it  is  of  no  conse- 
quence whether  there  is  a  hearing  before  the  commissioners. 
Hempen  v.  Wheeler  (105  N.  Y.  579)  does  not  decide  the  con- 
trary, as  the  respondents  contend,  citing  the  last  half  of  a  sen- 
tence that  "  unless  the  law  gave  them  the  right  to  notice  and 
an  opportunity  to  be  heard  before  the  board  which  was  author- 
ized to  impose  the  assessment,  the  act  was  invalid."  That  was 
said  of  a  case  in  which  there  was  no  provision  for  confirmation, 
and  the  water  board,  which  made  the  assessment,  by  its  own 
action  effectually  imposed  the  tax.  ^  Of  course,  there  the 
necessary  hearing  was  before  the  board,  but  the  corresponding 
hearing  here  is  before  the  Special  Term,  by  whose  action  alone 
the  tax  is  effectually  imposed.  No  different  doctrine  was 
declared  in  Spencer  v.  Mervkant  (100  N.  Y.  585 ;  125  U.  S. 
356),  nor  in  People  v.  Turm^r  (117  N.  Y.  227).  On  the  con- 
trary, it  was  especially  said  in  the  latter  case  that  "  notice  by 
publication  before  the  final  confirmation  of  the  assessment  and 
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an  opportunity  afEorded  to  make  objections  within  the  time 
specified,"  satisfied  the  constitutional  requirement. 

It  is  objected  here  that  not  only  is  the  notice  required  by 
the  act  to  be  given  after  the  commissioners  have  made  their 
assessments,  but  that  the  outlying  owners  would  have  no 
reason  to  suspect  that  their  lands  would  be  affected.  The  last 
suggestion  is  fairly  answered  by  tlie  facts  in  the  Stuart  case. 
There  the  assessment  for  benefits  extended  a  part  of  the  way 
to  a  distance  from  the  avenue  of  three  hundred  feet,  and  so, 
may  have  affected  lands  not  on  the  avenue  at  all ;  here  the 
owners  assessed  were  a  much  greater  distance  away.  Those  in 
the  Stuart  case  owning  lands  off  of  the  line  of  the  avenue 
might  have  urged,  as  the  owners  here,  that  they  had  no  reason 
to  anticipate  an  assessment.  The  difference  of  distance  cannot 
vitally  affect  the  principle.  In  both  cases  the  suflScient 
answer  is  that  the  land  owners  must  be  deemed  to  have  known 
and  understood  the  terms  of  the  statute,  and  so,  the  district  of 
assessment,  and  if  their  lands  were  within  that  district  they 
were  bound  to  assume  tliat  they  might  be  assessed.  Here  that 
district  was  the  city  boundaries,  and  everybody  within  it  was 
notified  of  an  assessment  which  might  reach  their  lands,  and 
their  duty  was  to  examine  the  report  on  file  and  see  if  it  did. 

That  the  notice  followed  the  action  of  the  commissioners 
and  did  not  precede  it  is  no  valid  objection.  That  is  always 
the  case  in  the  ordinary  mode  of  taxation,  and  the  validity  of 
the  statute  depends  not  on  the  time  or  mode  of  notice  directed, 
hut  upon  the  fact  that  it  directed  it  and  furnishes  an  effective 
opportunity  to  be  heard. 

We  think,  therefore,  that  the  charter  sufiSciently  provided 
for  a  notice  to  all  parties  interested,  and  for  a  hearing  upon 
which  their  rights  could  be  amply  protected. 

The  order  of  the  General  Term  should  be  reversed  so  far  as 
it  reversed  the  order  of  the  Special  Term,  and  the  order  of  the 
Special  Term  should  be  aflSrmed,  with  costs. 

All  concur. 

Ordered  accordingly. 
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The  Same,  Appellant,  v.  Michael  A.  Tierney  et  al.,  Assessors, 

etc.,  Respondents. 
The  Same,  Appellant,  v..  Michael  A.  Tierney  et  aL,  Assessors, 

etc..  Respondents. 

A  person  whose  property  is  assessable  and  has  been  assessed  in  a  town, 
who  fails  to  appear  before  the  board  of  assessors  on  * '  grievance  day  "  is 
guilty  of  laches  that  will  warrant  a  refusal  to  grant  him  any  relief  in  a 
subsequent  application  to  reduce  such  assessment. 

The  act  of  1881  (Chap.  597,  Laws  of  1881).  "fixing  the  manner  of  assessing 
certain  real  estate  of  telegraph  companies,"  was  superceded  by  the  act  of 
1886  (Chap.  659,  Laws  of  1886),  providing  for  the  assessment  of  telegraph 
and  other  companies  named. 

The  latter  act  is  to  be  construed  in  connection  with  the  act  of  1881  (Chap. 
361,  Laws  of  1881),  providing  for  taxing  telegraph  and  other  companies 
for  state  purposes. 

Under  the  provisions  in  said  act  of  1886  providing  that  the  portion  of  a 
telegraph  line  in  any  town  or  ward  shall  be  assessed  "  in  the  manner 
provided  by  law  for  tlie  assessment  of  lands  of  resident  owners  "  (§  1), 
and  that  the  word  "  lines"  shall  include  "the  interest  in  the  lands  on 

•  which  the  poles  stand,  the  right  or  license  to  erect  such  poles,  all  poles, 
arms,  insulators,  wires,  instruments  or  other  things  connected  with  or 
used  as  part  of  each  line  "  (§  2),  the  property  specified  is  to  be  assessed 
"  at  its  full  and  true  value  "  (1  R.  S.  392,  §  17). 

It  is  not  to  be  regarded  as  part  of  a  whole  or  as  a  complete  telegraph  line 
in  operation,  and  its  value  for  telegraph  purposes,  it«  position,  -con- 
nections and  productive  capacity  may  not  properly  be  taken  into  consid- 
deration,  as  these  considerations  enter  into  the  question  of  the  value  of 
the  business  and  franchises  of  the  company,  provision  for  the  taxation 
of  which  is  otherwise  made  (Chap.  361,  Laws  of  1881). 

Tlie  measure  of  the  value  of  the  "  poles,  arms,  insulators,  apparatus,  instru- 
ments and  wires,"  as  they  are  capable  of  indefinite  reproduction  at  a 
known  cost,  is  this  cost,  including  the  requisite  expenditure  for  labor  to 
set  them  up  ready  for  use,  and  when  the  value  is  thus  shown  by  uncon> 
tradicted  evidence  it  must  be  taken. 

In  arriving  at  the  value  of  the  interest  in  the  land  on  which  the  poles  stand 
and  of  the  right  or  license  to  erect  such  poles,  it  is  to  be  considered  that  so 
far  as  the  line  is  erected  upon  a  highway  the  only  interest  the  telegraph 
company  basis  a  mere  license  revocable  at  the  pleasure  of  the  legislature. 
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of  which  license  any  other  similar  company  may  avail  itself.  The  cost 
which  the  company  incurred  in  obtaining  the  interest  is  the  correct  crite- 
rion by  which  to  judge  of  its  value. 

It  9eerM  that  where  poles  are  placed  on  the  land  of  an  individual  the  price 
paid  or  the  amount  of  any  liability  incurred  therefor  will  be  good  evi- 
dence of  the  value  of  the  right. 

The  distinction  between  such  a  case  and  that  of  the  assessment  for  taxation 
of  the  property  of  a  railroad  or  bridge  company  pointed  out. 

As  for  the  purposes  of  an  appeal,  a  judgment  in  proceedings  by  certiorari 
to  review  an  assessment  under  the  act  of  1880  (Chap.  269,  Laws  of  1880) 
is  to  be  considered  as  an  order,  and  as  an  appeal  is  provided  for  by  said 
act,  the  fact  that  the  judgment  does  not  involve  $500  does  not  aifect  its 
appealability. 

i%opfo  ex  rel.  v.  Tiemey  (57  Hun,  357),  reversed  in  part. 

(Argued  March  9,  1891;  decided  April  14,  1891.) 

Appeal  from  judgments  of  the  General  Tenn  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  orders 
made  the  first  Tuesday  of  May,  1890,  which  affirmed  orders 
entered  upon  decision  of  Special  Term  quashing  writs  of  cer- 
tiorari, in  proceedings  to  review  assessments  upon  the  relator's 
property  in  the  city  of  Troy  for  the  years  1885,  1886  and 
1887. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion 

Wager  Swayne  and  Edwin  A,  King  for  appellant.  For 
the  purpose  of  appeal  the  determination  of  the  lower  court  in 
proceedings  by  certiorari  to  review  an  assessment  under  chapter 
269,  Laws  of  1880,  although  in  form  a  judgment,  is  to  be  con- 
sidered as  a  final  order.  (Code  Civ.  Pro.  §  191 ;  Laws  of  1880, 
chap.  269 ;  People  ex  rel,  v.  Keator^  101  N.  Y.  610 ;  People 
ex  rel.  v.  Hiclcs^  105  id.  198 ;  People  ex  rel,  v.  Ilaupt^  104  id. 
377.)  An  appearance  before  the  board  of  assessors  upon 
grievance  day  is  not  necessary  to  the  jurisdiction  of  the  court 
to  allow  the  writ  in  proceedings  under  Laws  of  1880,  chapter 
269.  {People  v.  W,  S,  Baiik,  39  Hun,  529  ;  PeopU  ex  rel.  v. 
ComrH.,  99  N.  Y.  254 ;  People  ex  rel,  v.  Gray,  45  id.  243 ; 
People  V.  Becker,  54  Hun,  1 ;  People  ex  rel,  v.  Lavis,  55  id. 
521.)    The  statements  provided  to  be  tiled  by  the  general  law 
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(1  R.  S.  414,  §  2),  as  well  as  those  required  by  laws  of  1881, 
chapter  597,  are  not  necessary  to  the  jurisdiction  of  the  court 
to  issue  the  writ  of  certiorari  under  Laws  of  1880,  chapter 
269.  The  failure  to  file  such  statement  in  nowise  affects  the 
basis  of  valuation,  nor  impairs  the  right  of  the  relator  to  review 
the  assessment  by  certiorari.  (1  R.  S.  [8th  ed.]  414, 415, 1149, 
1150  ;  People  ex  rel.  v.  Cmars.^  76  N.  Y.  75  ;  People  ex  rel, 
V.  COieetham^  46  Hun,  6.)  The  court  below  erred  in  failing 
to  hold  that  the  property  of  the  relator  was  assessed  for  the  pur- 
pose of  taxation  for  the  year  1885  at  an  erroneous  and  unequal 
vahiation.  (Laws  of  1881,  chaps.  364,  597;  People  ex  rel,  v. 
Corrirs.,  76  K  Y.  75;  IlartweU  v.  Root,  19  Johns.  345; 
Leland  v.  Cameroii,  31  N.  Y.  122 ;  Lawson  v.  Pinckriey^  8 
J.  &  S.  198  ;  People  ex  rel.  v.  Christie,  115  X.  Y.  158 ;  Perry 
V.  Dicker Hon,  85  id.  345 ;  S7)tith  v.  Smith,  79  id.  634  ;  Pice 
V.  King,  7  Johns.  20;  Haskins  v.  Mayor,  etc,  11  Hun,  436; 
Mc  Williatns  v.  Morrill,  23  Hun,  162.)  In  1885,  1886  and 
1887  the  assessments  were  illegal  and  void,  because  not  in 
compliance  with  1  Revised  Statutes,  chapter  13,  title  2, 
section  6.  ( WJiitney  v.  Thomas,  23  K.  Y.  285 ;  Cruger  v. 
Dmigh4^rty,  43  id.  107 ;  Brevoort  v.  City  of  Brooklyn^  89  id. 
134 ;  West/all  v.  Preston,  49  id.  355  ;  Laws  of  1880,  chap. 
332,  §  1.)  The  oaths  of  the  assessors  annexed  to  the  assessment- 
roll  in  each  of  the  respective  yeara  were  severally  defective 
and  rendered  tlie  assessments  illegal  and  void.  (Thompson  v. 
Burhans,  61  K  Y.  63;  Cook  v.  StaaU,  18  Barb.  407;  Hop- 
kins V.  Mason,  61  id.  473 ;  Lane  v.  Morse,  6  How.  Pr.  394 ; 
People  V.  DeCamp,  12  Hun,  378;  Bank  v.  Elmira,  53  N. 
Y.  59  ;  Craft  v.  Merrill,  14  id.  459,  460 ;  Stanton  v.  EUu, 
16  Barb.  324 ;  People  v.  Jones,  43  Hun,  133 ;  Laws  of  1884, 
chap.  83  ;  Laws  of  1880,  chap.  332,  §  1 ;  Brevoort  v.  City  of 
Brooklyn,  89  K  Y.  128.) 

William  J,  Roche  for  respondents.  The  objection  made  at 
the  outset  in  tliis  case,  as  well  as  in  two  other  proceedings 
found  in  the  appeal  book,  that  an  appeal  does  not  lie  from  the 
judgment  or  determination  of  the  General  Term  to  this  court, 
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because  the  amount  involved  is  not  $500,  is  untenable.  (Code 
Civ.  Pro.  §  191,  subd.  3 ;  Nichols  v.  Voorhis,  U  N.  Y.  28 ; 
Fetris  v.  Adams,  71  id.  79 ;  Wheeler  v.  Schofield,  67  id.  311 ; 
Rogers  v.  Village  of  Sandy  Hill,  94  id.  638 ;  PeopU  ex  rel.  v. 
Keator,  101  id.  610.)  There  was  no  unequal  or  overvaluation 
of  relator's  property  in  either  of  the  three  cases.  The  presump- 
tion is  that  the  valuation  of  the  property  as  listed  on  the  assess- 
ment-rolls for  the  purposes  of  taxation  by  sworn  public  officers, 
is  correct,  and  such  valuation  must  stand  until  shown  to  be 
■erroneous  by  affirmative  proof  in  behalf  of  the  corporation. 
{People  ex  rel.  v.  Davenport,  91  N.  Y.  574 ;  People  ex  rel, 
v.  Barker,  48  id.  70,  77 ;  People  ex  rel.  v.  Hicks,  40  Hun, 
598 ;  People  ex  rel.  v.  Coinrs.  of  Taxes,  76  N.  Y.  75 ;  PeopU 
ex  rel.  v.  Pmid,  13  Abb.  [N.  C]  1 ;  PeopU  ex  rel.  v.  Kea- 
tor, 19  id.  369 ;  Laws  of  1881,  chap.  293.)  The  assessors 
were  not  concluded  on  the  question  of  value  by  the  written 
statement  filed  by  the  relator  witli  the  county  treasurer  for  the 
year  1885,  purporting  to  be  in  pursuance  of  the  provisions  of 
chapter  597  of  the  Laws  of  1881.  {Smith  v.  Smith,  79  K  Y. 
634;  Raskin  v.  Mayor,  etc.,  11  Hun,  436;  Mc  Williams  v. 
Morrill,  23  id.  162;  Perry  v.  Dickerson,  85  N.  Y.  345; 
Palmer  v.  Hussey,  87  id.  303 ;  3  Abb.  Dig.  452 ;  Broimi  v. 
May<yr,  etc.,  ^^  X.  Y.  390 ;  Newtmi  v.  Hook,  48  id.  676 ;  Gales 
v.  PresUm,  41  id.  113 ;  Lahr  v.  M.  E.  E.  Co..  104  id.  287.) 
Xo  application  was  made  by  the  relator  nor  by  any  person  in 
its  behalf  to  the  assessors  before  the  completion  of  the  assess- 
ment-rolls for  the  year  1885,  for  a  reduction  of  the  valuation 
of  its  property  on  said  rolls.  The  writ  of  certiorari  will  not 
lie  under  chapter  269,  Laws  of  1880,  unless  the  party  applying 
for  it  has  first  applied  to  the  board  of  assessors  during  its  ses- 
sion to  hear  grievances  as  provided  by  the  statute.  {People  v. 
Turner,  117  N.  Y.  238;  People  v.  M.  T.  Co.,  99  id.  254; 
PeopU  V.  W.  S.  Bank,  39  Hun,  529 ;  PeopU  ex  rel.  v.  Hicks, 
40  id.  598 ;  PeopU  ex  rel.  v.  Chatham,  45  id.  7,  8 ;  PeopU  ex 
rel.  V.  Osterhovdt^  24  Wkly.  Dig.  101.)  The  omission  by  the 
relator  to  comply  with  the  provisions  of  2  Kevised  Statutes 
(7th  ed.),  1036,  is  a  fatal  objection  to  the  granting  of  any 
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170         People  ex  rel.  W.  U.  T.  Co.  v.  Dolan  et  al.    [April, 

Opinion  of  the  Court,  per  Peckham,  J. 

relief.  {People  ex  reL  v.  Cojnrs.  of  Taxes^  31  Hun,  568 ;  99 
l!?".  Y.  254.)  No  fraud  or  bias  being  alleged,  the  judgment  of 
the  chosen  oflScers  of  the  law,  under  oath  for  this  purpose, 
shall  not  be  disturbed  without  showing  palpable  error  in  such 
valuation,  and  injury  arising  therefrom  to  the  relator.  {I^eo- 
pie  ex  rel.  v.  McCarthy,  102  N.  Y.  642,  643.)  The  verificar 
tion  needed  no  venua  {Colennan  v.  Shattiick,  62  N.  Y.  348.) 
The  objections  that  the  verification  was  had  before  a  commis- 
sioner of  deeds  of  the  city  of  Troy,  and  not  before  ''  any  officer 
of  their  county  authorized  by  law  to  administer  oaths,"  or 
l)ef  ore  "  an  officer  of  the  county  of  Rensselaer,"  as  required  by 
the  special  act  (Chap.  1,  Laws  of  1886);  also  the  objection 
that  the  assessments  have  been  made  in  districts  and  not  in 
wards,  are  untenable.  (Laws  of  1848,  chap.  12,  art.  5,  §  2; 
King  v.  City  of  Buffalo.  32  X.  Y.  S.  R.  264 ;  Belter  v.  Beidy 
33  id.  591 ;  IngernoU  v.  Bosticich,  22  N.  Y.  425 ;  Briggs  v, 
Waklron,  83  id.  582 ;  People  ex  rel  v.  IHa^Jcs,  40  Hun,  604.) 
The  relator  cannot  claim  that  so  far  as  the  assessment  for  1886 
is  concerned,  the  assessors  were  to  be  governed  by  any  state- 
ments purporting  to  be  made  in  pursuance  of  the  provisions 
of  chapter  597  of  the  Laws  of  1881.  (Laws  of  1886,  chap. 
569 ;  People  v.  G.  cfe  S,  Co.,  98  N.  Y.  77.)  This  case  is  unlike 
the  proceeding  for  1885,  in  that  the  relator  did  appear  before 
the  assessors  and  object  to  the  assessment.  It  was  shown  on 
the  trial  that  on  one  of  the  "grievance"  days  in  August,  1886^ 
Harvey  J.  King,  as  counsel  for  the  relator,  appeared  before 
the  assessors,  and  left  with  them  two  affidavits,  which  were 
produced  in  evidence,  but  are  not  printed  in  the  case.  Those 
affidavits  simply  stated  that  relator's  property  in  the  city  of 
Troy  did  not  exceed  in  value  $4,000,  and  which  were  made  oa 
information  and  belief.  Those  affidavits  were  not  conclusive 
against  the  assessors.  {People  v.  Fredericks,  48  Barb.  173; 
Peoph  ex.  rel  v.  McCarthy,  102  N.  Y.  642.) 

Peckham,  J.  We  have  lately  held  in  People  ex  rel.  West 
Shore  Bail  road  Company  v.  Adams,  Tr^istee,et<?.  (125  N.  Y. 
471),  tliat  a  person,  under  the  circumstances  in  wliich  this 
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relator  stood,  failing  to  appear  before  the  board  of* assessors 
on  what  is  known  as  grievance  day,  is  guilty  of  such  laches  as 
to  wai-rant  the  court  in  refusing  to  grant  him  any  relief  in  the 
premises. 

It  sufficiently  appears  in  this  proceeding  that  the  relator  did 
thus  fail  in  the  years  1885  and  1887. 

This  leaves  only  the  assessment  of  1886  open  for  inspection 
and  review. 

In  the  affidavit  made  on  the  part  of  the  relator  to  procure 
the  certiorari  to  review  the  assessment  for  that  year,  it  is  alleged 
that  the  assessment  is  erroneous  and  illegal  by  reason  of  over- 
valuation and  is  unequal  because  made  at  a  higher  proportion- 
ate valuation  than  other  real  property  on "  the  roll.  It  is  also 
alleged  that  the  actual  value  of  the  property  of  the  relator 
within  the  limits  of  the  city  of  Troy,  and  all  fixtures  connected 
therewith,  does  not  exceed  $4,000.  .  The  writ  of  certiorari 
was  duly  issued  and  the  defendants  made  return  thereto,  and 
the  issues  were  referred  to  a  referee  to  take  testimony,  after 
which  the  matter  came  on  for  a  hearing  before  the  court  at 
Special  Term,  which  made  various  findings  of  fact  and  upon 
the  merits  quashed  the  writ.  Upon  appeal  to  the  General 
Term,  that  court  affirmed  the  order  of  tlie  Special  Term,  and 
from  the  affirmance  the  relator  has  appealed  here.  The  court 
at  Special  Term  found  the  value  of  the  taxal)le  property  of 
the  defendant  and  listed  on  the  assessment-roll  of  Trj)y  for  the 
year  1886  to  be  at  least  $12,000. 

If  there  be  any  evidence  to  support  the  finding  this  court 
is  concluded.  But,  if  it  appear  that,  in  coming  to  that  con- 
clusion, the  courts  below  have  included  improper  and  illegal 
elements  as  a  basis  for  valuation,  then  an  error  of  law  has  been 
made  which  is  reviewable  here. 

Upon  the  hearing  before  the  referee  to  take  testimony,  the 
(Jouneel  for  the  defendants,  under  the  objection  of  the  relator's 
counsel,  proved  that  the  annual  receipts  of  the  relator's  Troy 
office  were  about  $30,000.  At  another  time  before  the  court, 
the  counsel  for  the  defendants  objected  to  proof  as  to  the  cost  of 
setting  the  ordinary-sized  pole  in  Troy,  because  as  counsel  said,. 
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•.l«r  zr  p^r^-  ■  f  :Lt '":».'2i^a:ij '■Tb?  n^fcl  erCkitr  4L.«i  n:a?<  lie  valued 
^  &  tL.  1--  Hn:  i'-^.» .  ■'  ;-=t-Tcii  :. •  evi- :-::••*:  •  •:  zLe c»jet  uf  freight 
:r.  triz^-r*.'^:-^  «:!«►:»  r  *  >  -j^  t.  •  Tr  y.  ''^^■;i:i-e  it  was  not  coro- 
:*^rr:z^z  t.»  r»:»i;-it:  tl-r  VAl::-r  ••£  tI.^  r^r:^!  c^T^ttr  in  >ncfa  manner. 
I;«^  ir-.vi*r  t:^  **::.♦:    '  ;-r^.-^  ^  **  r  ^-••-  *  ^  --^  w-A^rvsuf  employes 

T:.*:  «rI*:Ter.:h  tir.  i:r^  ••:  is-rt  :«t  :Ltr  «^»:irt  L^  that  -eioept 
^-  iirpear*  fr»  ri*  rh*r  ;L-'i«arL.r:r-:-r»  11-  ir.  -^iii-i  cirr,  ft»r  the  year 
I^"**^^.  tr.*rre  >  n^i  *::±«-:rrr.:  pr»».f  ^f  zi^rr  ^rr^nl  value  of  the 
nrlar'  f r  •  tel-r^rr^^L  pr»  'i^-rry.  a.-^  it  w  ^  :Ltra  e^taMi>hed  and  in 
f-l'erATi-  »E.  Ita  i:a^  cry  •  •!  Tr*.»y  as  r«irt  •  •!  aii  exteii>ive  system 
f«»r  trar^-riJrtir^  ir^f.  •rT:rAri»  ^r.  a:.«i  new*  Sy  telegTapli.'' 

In  L>  •»j::J«'ri  at  Sp^ri-i:*!  Tem^,  ::.tr  '.«iratr*l  ja<igesud:  '^In 
a-^rertii;ri::.«r  t^^  valie  ••£  tLtr  rt^  t>tate  in  •|ae>d«.»n,  it  must  be 
r^-iranlt^l  ai-  a  {^art  ttf  a  wL«/.e  «»f  a  c»»n.j»ltrte  telegraph  line  in 
«»;<rraM4,n-  R-i  vulae,  n«»t  ae-  p»'e>  a:.d  wiivs  simply,  bnt  for 
teiejrraph  pmrpt  ■•<:>,  aiiil  its  p-v:n«»n  wi:h  its  ei:»nnections  and 
it*  pni^iuctive  cafia^-iry  are  inipjnant  if  not  ct.>ntn>ling  eonsid- 
emriMii*/'  At  the  (General  Term  in  the  ••pinion  delivered,  the 
leame*l  jn«Ure  ^ay^i  np^n  t!ilsp»int:  -The  ti.n>t  of  ct>nstnietion 
was  l»y  Uif  If  leans  c-«»iitn.»Iirur  as  ti»  tlie  value  of  the  relators 
pn»fierty  in  Tn»y.  Tliat  was  un!y  an  integral  part  <rf  a  great 
»-y-rem  which  extemle*!  over  the  entire  state,  and  by  itself 
TJi'y/iii  lie  of  little  vahie  as  c«»uijiaretl  with  it*  value  as  a  part 
of  the  entire  .-ystein.**  And  in  liis  brief  before  this  court, 
the  leame<l  e*»nnMfl  ft>r  the  defenilants*.  in  justifying  the  valua- 
tion placed  up»n  t!ie  relators  pniperty  by  the  assessors  and  by 
tlie  f<  »nrt  at  Sjjecial  Tenu,  uses  this  language :  '*  In  ascertaining 
the  actual  value  of  such  pn>|>erty,  the  assessors  had  the  right 
and  it  wa>  their  dut^-  ti»  hxtk  lievund  tlie  c«ist  of  speciiic  mate- 
ria! at  whole^le  })riee>,  and  the  e<>st  of  the  labor,  and  to  esti- 
mate such  property  not  as  an  is4:Jated  piece  of  land,  but  in  con- 
nection with  ibi  ptisitiun,  its  incidents  and  the  business  and 
profit*  to  }h:  derive<l  therefrom,*' 

It  is  thus  seen  tliat  it  has  lieen  assumed  as  a  fact  by  the 
courts  l>elow,  and  it  L^  concealed  by  counsel,  tliat  the  defend- 
ants pursued  the  metliod  alx)ve  mentioned  of  determining  the 
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value  of  tlie  property  of  the  relator  in  the  city  of  Troy  for 
purposes  of  local  taxation.  The  question  now  to  be  decided  is 
whether  this  method  or  system  is  valid. 

For  the  purpose  of  fixing  the  manner  of  assessing  what  the 
legislature  denominated  "  certain  real  estate  of  telegraph  com- 
panies," it  passed,  in  the  year  1881,  an  act  (Chap.  597  of  the 
Laws  of  that  year),  by  which  it  was  provided  that  telegraph 
companies  in  the  state  should,  on  a  certain  day  in  each  year, 
make  a  sworn  statement  showing  the  total  length  of  their  lines 
in  each  county,  with  the  cost  of  construction  and  equipment 
thereof,  and  the  assessors  witliin  each  county  were  to  assess  for 
purposes  of  taxation  such  proportion  of  the  cost  of  construction 
as  the  length  of  the  lines  in  the  district  of  the  assessors  bore 
to  the  total  length  of  the  lines  in  the  county. 

The  legislature  at  the  same  session  passed  the  act  (Chap.  861), 
taxing  the  corporations  therein  named  in  the  manner  stated. 
Among  such  corporations  are  telegraph  companies.  The  tax 
is  declared  to  be  one  upon  the  corporate  franchise  or  business 
of  the  corporation,  is  payable  annually,  and  is  computed  upon 
the  par  value  of  the  capital  stock,  the  percentage  of  tax 
depending  upon  the  amount  of  dividends  paid  by  the  com^ 
pany,  or  if  no  dividends  or  a  less  amount  than  six  per  cent  is 
paid,  then  the  tax  is  to  be  at  the  rate  named  in  the  statute 
upon  a  certain  valuation  of  the  capital  stock.  In  addition  to 
this  tax,  and  by  the  same  act,  the  companies  named  therein 
are  to  pay  to  the  state  treasurer,  as  a  further  tax  on  their  cor- 
porate franchises  or  business  in  the  state,  a  certain  tax  upon 
the  gross  earnings  in  the  state  for  the  business  therein.  These 
two  acts  of  the  legislature  should  be  construed  together  as  i/i 
pari  mat^ria^  and  in  them  is  provided  a  system  for  the  taxa- 
tion of  the  property  of  telegraph  companies,  their  franchises 
and  business  (exclusive  of  real  estate  in  the  ordinary  accepta- 
tion of  that  term  which  might  \ye  owned  by  them).  This 
system  continued  until  1886,  when  the  legislature  passed  the 
act  providing  for  the  assessment  of  telegraph,  telephone  and 
electric  light  lines,  and  known  as  chapter  659  of  the  Laws  of 
that  year.     This  act  should  also  be  construed  in  connection 
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with  the  act  of  1881,  chap.  361.  The  important  sections  are 
1  and  2,  and  they  read  as  follows : 

Section  1.  The  portion  of  any  telegraph,  telephone  or  elec- 
tric light  line  in  any  town  or  ward  in  this  state  shall  be  assessed 
in  such  town  or  ward  to  the  owner,  or  person,  or  corporation, 
or  association  in  control  thereof,  in  the  manner  provided  by 
law  for  the  assessment  of  lands  of  resident  owners,  and  the 
same  proceedings  may  be  had  upon  such  assessment,  and  for 
the  collection  of  any  tax  levied  thereon. 

§  2.  The  word  "  lines  "  shall  include  the  interest  in  the  land 
on  which  the  poles  stand,  the  right  or  license  to  ei*ect  such 
poles  on  land,  all  poles,  arms,  insulators,  wires  and  apparatus, 
instruments  or  other  thing  connected  with  or  used  as  a  part  of 
such  line  in  such  town  or  ward,  and  belonging  eitlier  to  the 
owner  of  such  line  or  the- person,  corporation  or  association  in 
-control  thereof. 

This  act  superseded  that  of  1881,  chapter  597. 

Of  course  the  land,  that  is  a  house  and  lot  or  a  vacant  lot 
of  gi'ound,  owned  by  a  telegraph  company  is  assessed  to  it  in 
the  same  way  it  would  be  to  any  other  owner.  The  act  of 
1886  does  not  allude  to  real  estate  or  land  strictly  so-called. 
It  refers  to  the  telegraph  "  line  "  in  the  town  or  ward,  and  it 
is  to  be  assessed  in  the  manner  provided  by  law  for  the  assess- 
ment of  lands  of  resident  owners. 

It  being  thus  necessary  to  assess  the  lines  as  land  in  the 
manner  pro\T[ded  by  law  for  the  assessment  of  lands  of  resi- 
dent owners,  and  the  statute  providing  that  the  word  '*  lines  " 
must  include,  among  other  items  of  value,  the  interest  in  the 
land  on  which  the  poles  stand  and  the  right  or  license  to  erect 
such  poles  on  land,  it  becomes  necessary  to  inquire  what  is  the 
manner  provided  by  law  for  the  assessment  of  the  lands  of 
resident  ownere.  The  Revised  Statutes  provide  the  manner. 
(1  R.  S.  389,  tit.  2,  art.  1.)  The  resident  is  to  be  assessed  in 
the  town  or  ward  of  his  residence  when  the  assessment  is  made 
for  the  lands  owned  by  liim  within  such  town  or  ward,  and 
the  full  value  of  such  land  is  to  be  set  down  by  the  assessoi^ 
in  a  separate  column  in  their  assessment-roll.     The  assessors 
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are  to  estimate  and  assess  the  land  at  its  full  and  true  value  as 
they  would  appraise  the  same  in  payment  of  a  just  debt  due 
from  a  solvent  debtor.  This  is  the  manner  provided  by  law 
for  the  assessment  of  lands  of  a  resident  owner. 

What  is  the  full  and  true  value  of  this  property  of  a  tele- 
graph company,  and  how  is  it  to  be  arrived  at  ?  To  enact  that 
certain  things  shall  be  regarded  as  and  included  in  the  term 
*'  land  "  or  "  real  estate,"  does  not  in  the  least  alter  the  essential 
nature  or  characteristics  of  the  things  which  are  to  be  thiis 
called.  To  say  that  the  word  "  land,"  when  used  in  the  law 
vntli  reference  to  taxation,  shall  include  not  only  the  land 
itself,  but  all  telegraph  lines,  wires,  poles,  anns,  insulators, 
apparatus  and  instruments,  does  not  change  their  essential 
nature.  They  remain  articles  which  are  manufactured,  and 
which  can  be  duplicated  and  supplied  to  any  required  extent 
at  a  certain  known  cost  of  production.  The  company  may  be 
able  to  procure  the  instniments,  poles  or  wires  at  a  less  cost 
than  others,  owing  to  their  special  advantages,  but  anyone  can 
procure  such  articles  in  all  the  quantities  desired.  The  supply 
lias  always  kept  pace  with  the  demand.  The  value  of  the 
poles,  arms,  insulators,  apparatus,  instruments  and  wires  would, 
therefore,  consist  of  the  cost  of  production,  meaning  by  that 
term  to  include  the  value  of  the  labor  necessary  to  set  them 
up  and  place  them  ready  for  use.  If  any  of  these  articles 
were  patented,  and  the  company  did  not  own  the  patient,  the 
price  paid  therefor  would  be  their  value  where  they  could  be 
furnished  indefinitely  at*  desired.  To  call  these  things  land 
does  not  make  them  land  in  their  nature.  As  they  are  capable 
of  indefinite  reproduction  at  a  known  cost,  that  cost  must,  in 
the  nature  of  the  subject,  be  their  value  for  the  purpose  of  the 
statute.  And  when  that  cost  is  shown  by  evidence  which  is 
uncontradicted  and  in  no  way  doubtful,  or  in  fact  doubted, 
then  such  cost  must  be  deemed  the  value  of  those  separate 
articles.  But  this  is  not  all  that  shall  be  taxed  under  the  pro- 
visions of  the  statute. 

The  interest  in  the  land  on  which  the  poles  stand  and  the 
right  or  license  to  erect  such  poles  on  land,  are  also  to  be 
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included  in  the  assessment  of  the  property  of  the  company. 
What  is  the  nature  of  the  interest  in  the  land  on  which  the 
poles  stand  ?  We  have  held  in  American  Rapid  Telegraph 
Co,  V.  IlesB  (125  N.  Y.  641),  that  a  telegraph  company,  organ- 
ized under  the  act  of  1848,  and  obtaining  from  it  the  right  to 
construct  its  lines  of  telegraph  upon  the  public  streets  or  high- 
ways, acquired  no  absolute  interest  in  the  highway  or  the  land, 
and  that  it  was  subject  to  the  police  power  of  the  state,  wielded 
through  its  municipal  agencies,  which  could  direct  the  lines  to 
be  taken  down  and  placed  in  subways  provided  for  them. 

This  interest  in  the  land  in  a  street  is  in  reality  nothing 
more  than  a  license  granted  by  the  state.  In  the  language  of 
the  act,  it  is  an  authority  to  construct  lines  along  and  upon  the 
public  roads  and  highways.  This  license  may  also  be  revoked 
by  legislative  enactment  It  was  so  stated  in  the  case  hereto- 
fore cited  {American  Rapid  Tel,  Co,  v.  IIess\  and  we  feel 
strengthened  in  our  views  in  that  case  by  further  reflection. 
Therefore,  the  value  of  the  interest  in  the  land  in  which  a  pole 
is  placed  in  a  public  street  by  a  telegraph  company  must  be 
arrived  at  in  consideration  of  the  important  fact  that  such 
interest  is  a  mere  license  and  revocable  at  the  pleasure  of  the 
legislature.  It  must  also  be  observed  that  any  other  telegraph 
company  organized  under  the  general  law  may  avail  itself  of 
the  same  license  to  enter  upon  the  public  streets.  So  there  is 
really  no  title  whatever  in  the  company  to  the  land  thus  used, 
and  its  only  interest  is  subject  to  extinguishment  by  the  legis- 
lature at  any  time.  The  cost  which  the  company  incurred  in 
obtaining  the  interest  in  the  land  in  a  public  street  would  in 
this  case,  taking  into  consideration  all  the  acts  providing  for 
the  taxation  of  the  company,  be  a  correct  criterion  by  whicli 
to  judge  of  its  value.  As  to  the  value  of  the  right  or  license 
to  erect  the  poles  on  land,  also  spoken  of  in  the  act,  much  the 
same  reasoning  is  to  be  adopted.  This  right  or  license  is  one 
which  any  company  may  avail  itself  of  if  incorporated  under 
the  general  act,  and  it  costs  nothing. 

If  the  company,  in  placing  its  poles  on  the  land  of  any  indi- 
vidual, shall  have  paid  anything  to  the  owner  of  the  land  for 
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such  use,  or  incurred  any  contractual  liability  to  him,  the 
amount  paid,  or  the  amount  included  in  such  liability,  would 
be  good  evidence  of  the  value  of  the  right.  There  might  be 
other  elements  entering  into  that  question,  but  in  this  case  all 
the  poles  seem  to  have  been  placed  exclusively  in  the  public 
streets.  If  the  company  should  pay  an  abutting  owner  on  a 
public  street  or  highway  for  the  use  of  the  interest,  or  any 
part  of  it,  which  the  owner  may  have  in  such  street  or  high- 
way, such  payment  M'ould  be  part  of  the  cost  of  obtaining  the 
interest  in  the  land  and  the  right  to  therein  erect  the  poles. 
Taking  the  cost  of  the  production  of  those  articles,  which  are 
in  their  nature  personal  property  and  capable  of  infinite  pro- 
duction, as  above  described,  and  adding  to  that  cost  the  value 
of  the  interest  in  the  land  on  wliicli  the  poles  stand  and  the 
value  of  the  right  to  erect  such  poles  on  the  land,  upon  the 
principles  above  indicated,  and  we  have  the  total  elements 
entering  into  the  full  and  true  value  of  the  property  of  the 
company  subject  to  taxation  under  the  act  of  1886  above  cited. 
In  the  assessment  for  taxation  undei*  that  act,  the  property  is 
not  to  be  regarded  as  a  part  of  a  whole,  nor  as  a  complete  tele- 
graph line  in  operation.  Its  value  for  telegraph  purposes,  and 
its  position  with  its  coimections,  and  its  productive  capacity, 
are  not  considerations  entering  into  the  value  of  the  property 
under  the  act  last  named.  These  considerations  are  foreign  to 
its  purpose.  They  largely  enter  into  the  question  of  the  value 
of  the  business  and  the  franchises  of  the  company,  and  the 
value  of  such  business  and  franchises  is  to  be  assessed  under 
the  act  of  1881,  already  quoted.  If  it  were  not  for  that  act 
and  its  provisions  for  assessing  the  value  of  the  business  and 
franchises  of  telegraph  companies  for  the  purpose  of  taxation, 
it  may  be  that  courts  would  strive  to  give  a  wider  meaning,  if 
possible,  to  the  language  of  the  act  of  1886,  for  the  purpose 
of  reaching  these  subjects  of  taxation.  But  when  they  are 
already  taxed  under  a  separate  act,  it  cannot  be  supposed  that 
the  legislature  intended  to  tax  them  again  proportionately  in 
every  tax  locality  in  the  state. 
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It  is  obvious  that  the  learned  courts  l^elow,  in  arriving  at 
their  conclusions  as  to  the  proper  facts  to  consider  in  deciding 
the  question  of  the  value  of  the  property  of  the  relator,  viewed 
it  as  if  such  property  were  real  estate  in  the  narrow  accepta- 
tion of  the  term,  such  as  a  piece  of  ground  on  which  a  bouse 
was  erected  or  rails  laid,  and  which  was  owned  by  the  relator 
in  fee.  The  authorities  cited  in  support  of  their  proposition 
relate  to  railroads  or  bridges  forming  part  of  real  estate  owned 
in  fee  by  the  companies.  In  such  cases  it  is  held  that  in  deter- 
mining the  value  of  such  real  estate,  its  earning  capacity  is  a 
most  important  feature,  and  that  in  assessing  the  real  estate  of 
a  railroad  it  is  to  be  assessed  not  as  an  isolated  piece  of  prop- 
erty, but  in  connection  with  its  position,  its  incidents  and  the 
business  and  profits  to  be  derived  therefrom ;  its  productive 
capacity  and  its  earnings  are  all  to  be  considered,  and  the  cost 
of  the  whole  road  is  to  be  taken  into  account.  {People  ex  rel, 
T.  Barher,  48  N.  Y.  77 ;  People  v.  IIicIcb,  40  Hun,  600 ;  Peoj}^ 
ex  rel,  v.  Weaver^  34  id.  322.) 

In  this  case  under  the  statute  of  1886,  as  to  telegraph  com- 
panies, different  language  is  used  and  a  different  kind  of  prop- 
erty is  intended  to  be  reached  for  assessment.  The  poles,  ^%'ires 
instruments,  arms,  insulators  and  apparatus  are  included  in  the 
word  "'  lines  "  in  the  statute,  and  they  are  to  be  assessed  in  the 
manner  provided  by  law  for  assessing  the  lands  of  residents. 
The  statute  points  out  how  that  it  is  to  be  done,  and  the  prop- 
erty is  to  be  assessed  at  its  full  vahie,  together  with  the  interest 
in  the  land  on  which  the  poles  stand  and  the  right  to  erect 
such  poles  on  the  land.  This  interest  and  this  right  differ 
wholly  in  character  and  nature  from  the  real  estate  owned  in 
fee  by  the  railroad  or  bridge  company,  and  the  rules  for  the 
valuation  of  that  species  of  property  are  by  no  means  appro- 
priate for  the  purpose  of  arriving  at  the  full  value  of  the  prop- 
erty of  the  telegraph  company  as  enumerated  in  the  statute  of 
1886.  Most  of  this  property  it  is  seen  is  personal  property  and 
it  is  called  land,  although  the  poles  are  placed  in  streets  wliicli 
do  not  belong  to  the  company  and  in  which  the  company  has 
as  we  have  seen  no  interest  of  a  strictly  legal  nature.     The 
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railroad  or  bridge  company  on  the  contrary  does  own  the  fee 
of  the  real  estate  upon  which  it  places  its  superstructure  of 
rails  or  bridge,  and  the  question  arises  what  is  the  value  of  this 
real  estate  owned  by  the  company  upon  which  this  superstruc- 
ture has  been  placed  and  which  is  used  for  railroad  or  bridge 
purposes.  •  That  question  involves  almost  necessarily  the  inquiry 
as  to  file  profitableness  of  the  superstructure  which  has  been 
placed  thereon  and  which  forms  part  and  parcel  of  the  real 
estate  upon  which  it  is  laid,  and  this  can  only  be  answered  by 
regarding  the  real  estate  as  part  of  a  whole  portion  of  real 
estate  devoted  to  the  railroad  or  bridge  purpose.  The  land, 
the  portion  of  the  earth  on  which  the  rails  rest,  is  owned  by 
the  company,  and  the  company  to  that  extent  has  a  monopoly. 
Tliis  land  cannot  be  increased  or  reproduced.  The  structure 
having  been  placed  on  it  becomes  a  part  of  it,  and  it  must  all 
be  appraised  at  its  full  value  as  an  integral  part  of  a  whole  or 
completed  instrument  created  for  the  purpose  of  realizing 
pecuniary  profit.  The  cost  of  each  particular  portion  of  real 
estate,  while  one  element  to  be  considered  for  the  purpose  of 
determining  the  question  of  profits,  cannot  in  the  nature  of 
the  property  be  regarded  as  the  one  important  consideration 
for  the  purpose  of  arriving  at  its  full  value  for  taxation. 

Without  continuing  the  comparison  it  seems  to  me  there 
is  a  clear,  radical  and  important  difference  in  the  very  nature 
of  the  properties  to  be  taxed,  and  which  should  lead  to  a  dif- 
ferent rule  in  the  assessment  of  what  is  in  fact  real  estate  or 
earth  in  the  one  case,  and  personal  property  in  the  other, 
although  called  land. 

A  question  as  to  the  appealabiHty  of  this  order  as  not  involv- 
ing five  hundred  dollars,  has  been  made  by  counsel  for  defend- 
ants. The  counsel  calls  it  a  judgment  of  the  General  Term. 
It  is  in  truth  an  order,  and  it  has  been  so  held  to  be  by  us. 
{People  ex  rel,  etc.,  \.  Keator,  101  N.  Y.  610.)  We  think  the 
appeal  is  provided  for  by  the  act  which  gives  the  remedy 
by  certiorari,  and  henc%  the  point  made  by  counsel  for  the 
defendants  is  not  well  taken. 

The  ordere  of  the  General  and  S^xjcial  Terms  so  far  as  they 
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relate  to  the  assessment  of  1886,  should  be  reversed  and  tliat 
assessment  should  be  set  aside,  with  directions  to  the  assessors 
to  reassess  the  property  of  the  corporation  for  the  year  1886, 
in  conformity  with  the  principles  laid  down  in  this  opinion, 
and  the  orders  of  the  General  Term  so  far  as  they  relate  to  the 
assessments  of  1885  and  1887,  should  be  affirmed. .  No  costs 
to  either  party  on  any  appeal. 

All  concur. 

Ordered  accordingly.   • 


The  People  ex  rel.  John  F.  Cline,  Appellant,  v.  J.  Hampden 
1126^180,  RoBB  et  al.,  Commissioners,  etc..  Respondents. 

1142   ^^ 
126      iSOl  When  the  power  of  appointment  to  an  office  is  conferred  in  general  terms 
148      160|      nn^  without  restriction  and  the  duration  of  the  term  of  office  is  not  fixed 
J26   180|  by  the  Constitution  or  by  statute,  the  office  is  held  only  during  the  pleas- 

ure of  the  authority  making  the  appointment  and  it  may  remove  the 
appointee  at  any  time.    (State  Const,  art.  10,  §  3.) 

The  amendment  of  1887  (Chap.  262,  Laws  of  1887),  to  the  provision  of  the 
New  York  City  Consolidation  Act  (§  690,  Chap.  410,  Laws  of  1882)  giving 
to  the  commissioners  of  public  parks  of  said  city  the  power  to  appoint  a 
park  police,  which  amendment  provides  for  the  imposition  of  certain 
penalties  upon  conviction  of  specified  offenses  and  for  a  deduction  of 
pay  in  case  of  "sickness  or  other  disability,  physical  or  mental."  is  not 
such  a  restriction  upon  the  power  of  removal  by  such  commissioners 
as  to  prevent  the  summary  dismissal  of  a  member  of  such  police  when 
incapacitated  from  servicje  by  physic-al  disability;  nor  does  the  omission 
from  the  amendatory  act  of  the  provision  of  the  original  act,  declaring 
that  the  board  might  discharge  members  of  the  force  at  pleasure, 
operate  to  take  away  that  power. 

Where,  therefore,  a  member  of  the  park  police,  upon  the  report  of  an  expert 
in  mental  diseases  that  he  was  suffering  from  an  incurable  disease  of 
the  brain  and  it  would  be  unsafe  to  continue  him  as  a  member  of  such 
police,  was  dismissed  therefrom  by  the  board  of  park  commissioners,  held, 
that  such  action  was  within  the  power  of  the  commissioners;  that  it 
was  not  necessary  to  prefer  formal  charges  or  to  institute  an  inquiry  in 
the  nature  of  a  trial  thereon. 

People  ex  rel.  v.  Police  Commimoners  (67  N.  Y.  475),  distinguished. 

(Argued  March  9, 1891;  decided  April  14,  1891.) 

Appeal  from  order  of  tlie  General  Term  of  the  Supreme 
Court  in  the  first  judical  department  entered  October  24, 1890, 
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which  dismissed  a  writ  of  certiorari  brought  to  review  a  deter- 
mination of  the  board  of  park  commissioners  of  the  city  of 
New  York,  dismissing  the  relator  from  the  position  of  park 
policeman. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

LoxiisJ,  Grant  for  appellant.  Park  policemen  have  the 
same  right  as  the  regular  police  of  the  city  to  hold  their  posi- 
tions unless  removed  by  due  process  of  law.  (Laws  of  1882, 
chap.  410,  §  690  ;  Laws  of  1887,  chap.  262.)  It  is  urged  that 
respondents  are  clothed  with  discretionary  power  in  cases  of 
"  disability,  physical  or  mental."  True,  but  this  discretionary 
power  is  stated  by  the  statute  to  relate  to  the  penalty  which 
the  board  may  impose  and  not  to  an  arbitrary  ex>  parte  and 
illegal  decision  as  to  the  fact  of  such  disability.  The  power 
also  does  not  extend  to  dismissal  in  such  case  but  is  only  to 
deduct  not  exceeding  one-half  the  compensation  due  the  accused 
and  convicted  invalid.  (PeopU  ex  rel,  v.  Rohb,  8  N.  Y.  Supp. 
602.) 

D.  J,  Dean  for  respondents.  The  board  of  park  commis- 
sioners had  power  to  remove  the  relator  because  of  his  incar 
pacity  resulting  from  physical  disability.  (Laws  of  1887,  chap. 
262 ;  Laws  of  1882,  chap.  410,  §§  48,  690  ;  People  ex  rel.  v. 
Mayor  J  etc,^  5  Barb.  43 ;  Lahnheer  v.  Mayor^  etc,^  4  Sandf. 
109  ;  PeopU  ex  rel,,  v.  Fh^e  Comrs.^  73  N.  Y.  437 ;  Ex  parte 
Umnen,  13  Pet.  230;  Const.  N.  Y.  art.  10,  §  3 ;  Bergen  v. 
PoioeUy  94  N.  Y.  591 ;  Avery  v.  Tyrmgham,  3  Mass.  177 ; 
Greg<yry  v.  Mayar,  etc.,  113  N.  Y.  416 ;  Blake  v.  U.  S.,  103 
U.  S.  227.)  The  relator  was  not  entitled  to  a  trial  or  even  an 
opportunity  to  be  heard.  {Peoph  ex  7'el.  v.  Pire  Coinrs.,  73 
N.  Y.  437 ;  People  ex  rel.  v.  Thompson^  94  id.  451 ;  People 
ex  rel,  v.  Comrs.^  98  id.  332 ;  People  ex  reh  v.  Comrs.j  93  id. 
97.)  The  grounds  of  removal  in  the  present  case  are  such  that 
any  provisions  Avith  respect  to  preferring  a  charge  or  allowing  a 
trial  to  the  person  intended  to  be  removed  are  inapplicable. 
{FAittips  V.  Mayor,  etc.,  88  K.  Y.  245 ;  Langdon  v.  Mayors 
etc.,  92  id.  42-7;  People  ex  rel,  v.  Comrs,,  etc,  98  id.  332.) 
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O'Brien,  J.  The  relator  was  a  member  of  the  park  police 
in  the  city  of  New  York,  which  is  a  special  force,  organized 
by  statute  and  under  the  exclusive  control  of  the  board  of  park 
commissioners,  for  the  sole  purpose  of  preserving  order  in  the 
Central  park  and  the  other  public  parks  in  the  city.  On  the 
23d  of  October,  1889,  the  board  was  advised  by  its  surgeon 
that  the  relator,  then  on  the  sick  list,  was  suffering  from  mental 
disease.  The  surgeon  also  suggested  to  the  board  that  the 
relator  should  be  examined  by  some  expert  in  such  diseases,  in 
order  that  his  fitness  for  the  performance  of  police  duty  in  tlie 
parks  might  be  determined.  Tlie  board  caused  such  an  exam- 
ination to  be  made,  by  an  eminent  expert  in  mental  diseases, 
who  reported  that,  in  his  opinion,  it  would  be  unsafe  to  con- 
tinue the  relator  on  the  park  police  force,  as  he  was  suffering 
from  "  organic  and  progressive  disease  of  the  brain  of  an  incur- 
able character."  On  being  informed  of  this  fact,  the  board, 
on  November  9, 1889,  passed  a  resolution  removing  the  relator 
from  the  force  and  dropping  his  name  from  the  roll.  The 
resolution  specifying  the  cause  of  removal  was  entered  in  the 
minutes  of  the  proceedings  of  the  board.  The  relator  procured 
a  writ  of  certiorari  to  review  the  action  of  the  board  in  drop- 
ping his  name  from  the  roll  of  park  policemen.  The  General 
Term  dismissed  the  writ,  and  from  that  order  the  relator 
appeals  to  this  court.  It  is  urged,  in  support  of  tlie  appeal, 
that  the  action  of  the  board  in  dismissing  the  relator  was  illegal, 
as  there  was  no  trial  or  statutory  investigation  or  opportunity 
given  to  the  relator  to  be  heard.  With  respect  to  the  tenure 
or  duration  of  a  public  employment,  such  as  the  relator  had  at 
the  time  of  his  dismissal,  the  general  rule  is  that  where  the 
power  of  appointment  is  conferred  in  general  terms  and  with- 
out restriction,  the  power  of  removal,  in  the  discretion  and  at 
the  will  of  the  appointing  power,  is  implied  and  always  exists, 
unless  restrained  and  limited  by  some  other  provision  of  law. 
{People  ex  rel,  Sinis  v.  I^ire  Commissioners^  73  N.  Y.  487 ; 
Bei'gen  v.  Powell^  94  id.  591 ;  Ex  parte  Hennen.,  13  Pet* 
239  ;  Laimheer  v.  Mayor^  ete.^  4  Sandf.  109  ;  Avery  v.  Inhah- 
itants  of  Tyringham,  3  Mass.  177 ;  Blake  v.  U.  S,,  103  U.  S. 
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227 ;  People  ex  rel,  Keech  v.  Thompson^  94  N.  Y.  451 ;  Peo- 
pie  ex  rel.  Moore  v.  Mayor^  etc,^  5  Barb.  43.)  This  general 
rule  was  embodied  in  the  Constitution  of  this  state  in  the 
following  language  :  "  When  the  duration  of  any  office  is  not 
provided  by  the  Constitution,  it  may  be  declared  by  law,  and 
if  not  so  declared,  such  office  shall  be  held  during  the  pleasure 
of  the  authority  making  the  appointment."     (Art.  10,  §  3.) 

The  numerous  cases  to  be  found  in  the  books  in  which  this 
court  has  reviewed  the  action  of  the  jwlice  commissioners  of  , 
the  city  of  New  York,  in  dismissing  members  of  the  general 
police  force,  has  no  application  to  this  case.  The  police 
department  and  the  general  police  force  of  the  city  of  New 
York  is  organized  and  exists  under  a  series  of  statutes,  passed 
from  time  to  time,  and  now  collected  in  chapter  8  of  the  Con- 
solidation Act.  (Laws  1882,  chap.  410,  §§  250,  314.)  Thes^ 
statutes  confer  power  upon  the  board  of  police  commissioners 
to  enact  rules  and  regulations  for  the  government  6f  the  force. 
The  powers  and  privileges  of  the  members  of  the  force  are 
enumerated  and  specified.  Provision  is  made  for  a  pension 
fund  for  the  benefit  of  the  families  of  such  members  of  the 
force  as  die  from  injuries  in  the  service  and  for  the  benefit 
of  the  members  themselves  when  disabled  in  the  service  or 
upon  retirement  after  a  certain  period  of  service,  upon  the 
conditions  specified  in  the  statute.  The  members  of  this  force 
cannot  be  dismissed  at  the  will  of  the  appointing  power, 
because  the  power  of  removal  in  such  cajse  is  expressly 
restrained  by  statute.  The  legislature  has  enacted  that  "  Mem- 
bers of  the  police  force  shall  be  removable  only  after  written 
charges  shall  have  been  preferred  against  them,  and  after  the 
charges  have  been  publicly  examined  into,  upon  such  reason- 
able notice  to  the  person  charged,  and  in  such  manner  of 
examination  as  the  rules  and  regulations  of  the  board  of  police 
may  prescribe."  (Laws  of  1882,  chap.  410,  §  272.)  It  i^  by 
virtue  of  this  provision  of  the  statute,  concerning  the  organiza- 
tion and  government  of  the  general  police  force,  that  a  mem- 
ber thereof  is  entitled  to  a  hearing,  in  the  nature  of  a  trial, 
upon  written  charges  and  a  review  of  the  action  of  the  police 
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board  by  the  courts.     {People  ex  rel.  Miller  v.  Police  Com- 
r/iissioners,  67  N.  Y.  475.) 

These  provisions  of  law,  however,  do  not  apply  to  the  relator, 
as  the  park  police  derive  their  appointment,  powers  and  privi- 
leges from  another  statute,  to  which  we  must  look  for  the 
relator's  right  to  question  the  action  of  the  board  of  park  com- 
missioners in  dropping  his  name  from  the  roll.  The  first  l^s- 
lation  authorizing  the  appointment  of  park  policemen,  is  found 
in  chapter  290  of  the  Laws  of  1871,  section  6.  Power  was 
there  given  to  the  commissioners  of  public  parks  to  organize 
and  appoint  this  force,  to  consist  of  such  number  of  men  as 
the  board  might,  from  time  to  time,  deem  necessary  to  pre- 
serve order  in  the  public  parks  of  the  city.  It  was  expressly 
provided  that  the  force  should  be  under  the  exclusive  control 
and  direction  of  the  board  and  might  be,  in  whole  or  in 
part,  discharged  at  pleasure.  Each  member  of  the  force  was 
Invested  by  his  appointment  with  the  same  powers,  within 
the  limits  of  the  public  parks,  as  if  he  had  been  appointed 
to  a  similar  rank  in  the  force  of  the  police  department  of 
the  city,  and  might  be  allowed  compensation  by  the  board 
equal  to  that  allowed  to  members  of  the  general  police 
force.  Whenever,  in  the  judgment  of  the  commissioners,  an 
additional  force  for  the  preservation  of  order  in  and  about  the 
parks,  became  necessary  from  special  circumstances,  the  l)oard 
was  authorized  "to  appoint  such  additional  force  temporarily. 
The  provisions  of  the  act  of  1871,  in  regard  to  the  park  police, 
is  now  section  690  of  the  Consolidation  Act.  In  this  statute 
the  power  of  removal  by  the  board  of  pa^:k  commissioners,  which 
was  the  appointing  lx)dy,  was  not  only  left  without  limitation 
or  restriction,  but  it  was  expressly  enacted  that  the  board  might 
discharge  any  member  at  pleasure.  The  power  of  the  boaixi 
under  this  statute,  to  dismiss  any  member  of  the  force  at  its 
will  and  pleasure  cannot  be  questioned.  Section  690  of  the 
Consolidation  Act  which,  as  we  have  seen,  contained  all  the 
provisions  of  law  concerning  the  appointment,  removal,  powers 
and  duties  of  the  park  police,  was  amended  by  chapter  262  of 
the  Laws  of  1887,  and  it  is  under  this  statute  that  the  right  of 
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the  relator  to  retain  his  place  on  tlie  force,  until  removed  upon 
charges  and  after  a  hearing  is  claimed.  Upon  a  careful  read- 
ing of  this  statute,  we  think  it  is  scarcely  possible  to  reach  the 
conclusion  that  any  power  previously  existing  in  the  board  in 
regard  to  the  removal  of  the  members  of  the  force  was  in 
any  way  curtailed  or  restricted.  It  is  true  that  the  provision 
found  in  the  original  act,  to  the  effect  that  the  board  might 
discharge  members  of  the  force  at  pleasure,  was  omitted  in 
the  amendatory  act  of  1887.  But  this  provision  was  never 
necessary  to  the  exercise  of  the  power  of  dismissal  by  the 
board.  The  absolute  power  of  appointment  carried  with  it 
the  power  to  dismiss,  in  the  absence  of  some  provision  limiting 
such  power  by  express  words  or  necessary  implication.  The 
words  of  the  statute  permitting  dismissals  from  the  service  at 
pleasure  added  nothing  to  the  power  of  the  board  in  that 
r^rd,  and  the  omission  of  these  words  from  the  act  of  1887 
does  not  operate  to  take  away  any  power  which  the  board  had 
before.  The  object  of  the  amendment  of  1887  was  to  confer 
additional  powers  upon  the  board,  and  not  to  take  away 
powers  that  existed  before.  The  board  was  empowered  to 
discipline  and  punish  the  members  of  the  force  for  certain 
specified  offenses  by  reprimand,  forfeiture  of  pay,  with  certain 
limitations,  suspension  without  pay,  or  dismissal.  The  com- 
missioners were  also  empowered,  in  their  discretion,  to  deduct 
or  withhold  pay,  salary  or  compensation  from  any  member  of 
the  force,  for  or  on  account  of  absence  for  any  cause  without 
leave,  lost  time  by  reason  of  sickness  or  other  disability,  pro- 
vided, however,  that  the  pay,  salary  or  compensation  so 
deducted  should  not,  except  in  case  of  absence  without  leave, 
exceed  one-half  thereof.  The  amendment  was  intended  to 
enable  the  board  to  enforce  discipline  in  the  force  through  a 
system  of  rewards  and  punishments,  a  power  that,  as  was  sup- 
posed, did  not  exist  before,  and  it  may  very  well  be  that  a 
member  of  the  force  could  not  be  thus  disciplined  or  punished 
without  an  opportunity  to  be  heard.  The  legislature  evi- 
dently was  of  the  opinion  that  the  efficiency  of  the  force 
would  be  improved  by  conferring  power  upon  the  board  to 
SicKELS— Vol.  LXXXI.         24 
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punish  the  members  of  the  force  fm*  oertain  oB&oBeR  by  with- 
holding pay,  or  by  reprimand  or  dismissal  from  the  service 
entirely ;  but  by  granting  this  disciplinary  power  the  legisla- 
ture did  not  take  away  or  limit  the  absolute  power  of  appoint- 
ment and  removal  at  pleasure  that  the  board  previously 
possessed.  The  statute  confers  upon  the  board  of  park  com- 
missioners very  extensive  and  important  powers  and  duties 
for  the  purpose  of  securing  the  efficient  management  and  care 
of  the  parks.  It  would  be  a  very  narrow  construction  of  the 
statute  to  hold  that  the  board  does  not  possess  the  power  to 
dismiss  a  policeman  for  mental  or  physical  incapacity  to  per- 
form the  duties  of  the  place  without  the  delays  and  formali- 
ties of  written  charges  and  a  public  trial  or  investigation  in 
order  to  settle  the  question  whether  such  incapacity  in  fact 
exists.  The  incapacity  may  be  perfectly  apparent,  and  the 
necessity  for  prompt  and  immediate  action  urgent,  and  yet, 
if  the  contention  of  the  learned  counsel  for  the  relator  is  to 
prevail,  the  board  is  without  power  to  dismiss  a  member  of 
the  force  who  has  become  incompetent,  and  even  dangerous, 
by  reason  of  mental  afflictions.  It  is  supposed  that  the  citi- 
zens comprising  the  board  of  park  commissioners  will  exercise 
the  power  of  dismissal  from  the  service  only  in  the  public 
interest,  and  when  sucli  a  course  is  demanded  by  the  circum- 
stances and  urgent  necessity  of  the  particular  ease,  and  always 
with  fairness  and  justice  to  the  members  of  the  force.  We 
think  that  the  action  of  the  board,  with  reference  to  the 
relator,  was  within  the  powers  conferred  by  the  statute.  In 
such  a  case  it  was  not  necessary  to  prefer  fonnal  written 
charges  or  to  institute  an  inquiry  in  the  nature  of  a  trial 
thereon.  The  board  had  the  power  to  act  upon  its  own 
knowledge  of  the  situation  or  upon  such  information  as  it 
acquired  from  the  report  of  its  own  surgeon  and  the  expert  to 
whom  th«  question  was  referred.  The  order  of  the  General 
Tenn  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Nelson  L.  Button,  Respondent,  v.  Rathbone,  Sakd  &  Co., 

Appellant. 

A  mere  creditor  at  large,  without  some  process  for  the  collection  or  enforce- 
ment of  his  debt,  is  not  in  a  position  to  question  an  unfiled  chattel  mort- 
gage given  by  his  debtor,  which  is  otherwise  valid. 

The  provision  of  the  act  of  1883  (Chap.  297,  Laws  of  1833),  declaring  such 
mortgages  void  as  against  "the  creditors  of  the  mortgagor,"  means 
creditors  armed  with  some  legal  process  which  authorized  them  to  seize 
property,  such  as  an  execution  or  attachment. 

The  provision  of  said  act  declaring  such  a  mortgage  void  as  against  "  sub- 
sequent purchasers  and  mortgagees  in  good  faith,"  does  not  apply  to 
one  who  has  taken  a  subsequent  mortgage  as  security  for  a  precedent 
debt,  or  tx)  a  purchaser  who  has  merely  given  credit  for  the  purchase- 
price  of  the  property  upon  a  precedent  debt;  at  least,  when  it  does  not 
appear  that  the  jlebt  was  actually  and  absolutely  released  or  extinguished 
by  the  transaction. 

It  items  that  a  mortgagee,  by  setting  the  chattels  mortgaged  aside  from 
other  property  of  the  mortgagor  and  marking  the  articles  with  his  own 
name,  does  not  thereby  secure  any  such  immediate  delivery  and  actual 
and  continued  change  of  possession  of  the  chattels  as  the  statute  requires 
in  order  to  obviate  the  necessity  of  filing  the  mortgage,  or  to  preserve 
its  lien  as  against  the  parties  named  in  the  statute. 

For  man.  of  decision  on  former  appeal,  see  118  N.  Y.  666. 

(Argued  March  10,  1891;  decided  April  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  in  favor  of  plaintiff, 
entered  upon  an  order  made  the  first  Tuesday  of  January, 
1891,  which  denied  a  motion  for  a  new  trial  on  exceptions 
ordered  to  be  lieard  in  the  first  instance  at  General  Term,  and 
directed  judgment  on  a  verdict. 

This  action  was  brought  to  recover  the  value  of  certain  per- 
sonal property  alleged  to  belong  to  plaintiff  and  to  have  been 
converted  by  defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Arthur  L,  Andrews  for  appellant.  The  defendant  was  a 
hnajide  purchaser,  and  as  against  it  the  mortgage  was  void 
under  the  statute.     (2  Kent's  Comm.  512 ;  Bxdton  v.  7?.,  aV.  d& 
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€o.,  27  N.  Y.  S.  R.  938,  940;  Weeks  v.  Zimmerman,  23  id. 
56 ;  Powers  v.  Freeman,  2  Lans.  127 ;  Day  v.  Saunders,  3 
Keyes,  347 ;  Brmon  v.  LeaviU,  31  N.  Y.  113 ;  P.  Ins.  Co.  v. 
Church,  81  id  218,  225  ;  Par  shall  v.  Eggert,  54  id.  23  ;  Rob- 
inson V.  Cropsey,  6  Paige,  480 ;  Baker  v.  Thrasher,  4  Den, 
493 ;  Macauley  v.  Porter,  71  J!^.  Y.  173.)  Both  the  trial 
court  and  the  General  Term  erred  in  holding  that  the  defend- 
ant might  attack  the  validity  of  the  chattel  mortgage  nnder 
the  Statute  of  Fraudulent  Conveyances,  but  could  not  under 
the  statute  requiring  filing.  (4  R  S.  2508,  2591,  §§  1,  5  ; 
€risfield  v.  Bogardus,  18  Abb.  [N.  C]  335;  ISouthard  v. 
Benner,  72  N.  Y.  424.)  If  the  agreement  between  the  defend- 
ant and  Tully  be  held  not  to  constitute  an  accord  and  satisfac- 
tion, then  defendant  was  a  creditor  rightfully  in  possession 
without  notice,  and  as  to  it  the  mortgage  was  void.  {Frost  v. 
Mott,  34  N.  Y.  252 ;  liinchey  v.  Stryker,  26  How.  Pr.  75 ; 
Greenlmf  v.  Mumford,  30  id.  30 ;  Anderson  v.  Ilunn,  5 
Hun,  79 ;  Dutcher  v.  Swariwood,  15  id.  31 ;  Par  shall  v. 
Eggert,  54  N.  Y.  18 ;  Southard  v.  Pinchney,  5  Abb.  [N.  C] 
191 ;  Southard  v.  Benner,  72  N.  Y.  424;  Roseinherg  v.  Blacky 
102  id.  255 ;  Sullivan  v.  MiU^^,  106  id.  641.)  The  court 
erred  in  charging  the  jury  that  plaintiff  had  a  right  to  leave 
the  mortgage  off  the  record  if  they  did  it  it  for  an  honest  pur- 
pose, and  in  denying  defendant's  motion  for  a  verdict  on  the 
same  ground.  {Barrett  v.  Zacharias,  24  Hun,  304,  306; 
Thompson  v.  Blanchard,  4  N.  Y.  303.)  Tlie  court  erred  in 
declining  to  charge  the  jury  tliat  if  these  goods  were  offered 
for  sale  in  the  ordinary  course  of  business,  with  the  knowledge 
of  plaintiff,  that  this  was  an  act  of  fraud.  {Hansen  v.  Ilache- 
meister,  114  X.  Y.  566,  571 ;  Pottsy.  Hart,  99  id.  168 ;  Russell 
V.  Winne,  37  id.  591.)  Security  and  certainty  in  business 
transactions  require  that  dealings  of  the  nature  of  those  had  by 
defendant  with  Tully  be  upheld.  {Southwick  v.  F.  N.  Bank, 
84  N.  Y.  435.) 

WilUam  F.  Cogswell  for  respondent.     The  defendant  was  not 
.a  honafide  purchaser  in  good  faith,  and  as  against  it  the  plain- 
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tiflPs  mortgage  was  not  void  because  unfiled.  (Laws  of  1833, 
chap.  279 ;  Jane^  v.  Graham,  77  N.  Y.  628  ;  Kennedy  v. 
NatioTKil  Bank,  23  Hun,  494;  Van  Hemen  v.  Raddiff,  17 
N.  Y.  580 ;  Bay  v.  Coddington,  5  Johns.  Ch.  54.)  The  point 
that  the  act  of  keeping  the  chattel  mortgage  off  from  the 
record,  at  the  request  of  Tully,  in  order  that  it  might  not 
injure  his  credit,  was  a  fraud  and  entitled  the  defendant  to  a 
verdict,  as  matter  of  law,  was  not  well  taken,  either  as  matter 
of  fact  or  matter  of  law.  {Thomas  v.  Kelsey,  30  Barb.  208,. 
275.) 

O'Bkien,  J.  The  appeal  in  this  case  involves  the  title  to- 
certain  personal  property  which  the  owner,  at  the  time,  trans- 
ferred to  both  parties  to  the  action,  at  different  dates  and  under 
different  circumstances.  Thus  far  the  claim  of  the  plaintiff 
has  prevailed.  The  property,  consisting  of  a  quantity  of  stoves 
and  their  outfit,  was  originally  sold  and  delivered  by  the  defend- 
ants to  one  Francis  Tully  on  credit.  On  the  13th  of  June, 
1884,  the  defendants'  debt  remaining  due  and  unpaid,  Tully, 
by  instrument  in  writing,  k)ld  and  transferred  the  property  to 
the  defendants  in  consideration  of  $968.65,  which  the  defend- 
ants credited  upon  the  account  against  Tully.  The  t^^tal 
amount  of  the  defendants'  debt  was  about  $2,000,  and,  at  the 
time  of  receiving  the  written  transfer  of  goods  from  Tully, 
they  executed  and  delivered  to  him  an  instrument,  whereby 
they  promised  and  agreed,  within  twenty  days,  and  upon  pay- 
ment of  the  sum  of  $1,000  to  them  by  Tully,  to  reconvey 
and  transfer  the  property  to  anyone  whom  lie  mighfrdesignate ; 
and  also  to  release  and  discharge  all  indebtedness  which  they 
then  held  against  him,  but  in  case  of  non-payment  of  this  sum, 
within  the  time  specified,  the  instrument  was  to  become  void. 
The  defendants  took  possession  of  the  property,  and,  as  the 
$1,000  was  not  paid,  retained  it  under  the  transfer.  But,  prior 
to  this  transaction  with  the  defendants,  and  on  the  20th  of 
March,  1884,  Tully  borrowed  of  the  plaintiff  $1,200  in  cash, 
giving  his  note  therefor,  payable  three  months  from  that  date, 
with  interest,  and  to  secure  the  payment  of  the  same  when 
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due,  he  executed  and  delivered  to  tlie  plaintiff  a  cliattel  mort- 
gage on  the  property  in  question.  Tlie  goods  were  set  apart 
from  the  other  property  in  the  store  of  the  mortgagor,  and  to 
each  article  tags  were  affixed  with  the  plaintiff's-  name  written 
thereon,  but  the  mortgage  was  not  filed  till  June  23, 1884,  and 
after  the  property  had  been  transferred  and  actual  possession 
thereof  delivered  to  the  defendants.  The  mortgage  to  the 
plaintiff  was  also  conditioned  to  secure  him  for  indorsements 
upon  the  notes  of  Tully,  upon  which  he  was  subsequently  made 
liable  and  a  part  of  which  he  paid.  The  defendants,  at  the 
time  of  the  transfer  to  them,  had  no  knowledge  of  the  exist- 
ence of  the  plaintiff's  claim  and  resisted  his  demand  for  the 
property,  alleging  in  the  answer,  that  his  mortgage  was  fraud- 
ulent. On  a  former  trial,  it  was  held  that  the  defendants  had 
no  standing  in  court  to  question  the  plaintiff's  title,  under  the 
untiled  chattel  mortgage,  and  the  value  of  the  property  being 
undisputed,  a  verdict  was  directed  for  the  plaintiff.  This  rul- 
ing was  held  to  be  errneous  and,  upon  appeal,  the  judgment 
was  reversed.  {BiitU/n  v.  Railnbone^  Sard  <&  Co,^  118  N.  Y. 
666.) 

On  the  new  trial,  which  resulted  in  the  judgment  now  under 
review,  the  question  of  fraud  in  plaintiff's  mortgage  was  sub- 
mitted to  the  jury,  and  must  be  regarded  as  settled  by  the 
verdict  in  the  plaintiff's  favor.  The  plaintiff's  mortgage  is 
prior  in  point  of  time,  must  be  regarded,  after  the  verdict,  as 
free  from  fraud  and,  beyond  dispute,  was  given  upon  a  valu- 
able consideration.  His  omission  to  file  it  rendered  it  void 
only  as  against  the  parties  specified  in  the  statutes,  namely : 
''the  creditors  of  the  mortgagor  and  subsequent  purchasers 
and  mortgagees  in   good  faith."      (Laws   1833,   chap.   279, 

The  plaintiff,  by  setting  the  property  apart  from  the  rest, 
in  the  store  of  the  mortgagor,  and  ^marking  the  articles  with 
his  name  l)y  the  use  of  tags,  did  not  secure  any  such  immediate 
delivery  and  such  an  actual  and  continued  change  of  possession 
of  the  property  as  the  statute  requires,  in  order  to  obviate  the 
necessity  of.  filing  the  mortgage  so  as  to  preserve  its  lien  as 
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against  the  parties  named  in  the  statute.  {Steele  v.  Bertha?)}, 
84  N.  Y.  G34.) 

The  claim  wliich  the  plain tiflP  obtained  to  the  property  by 
the  execution  and  delivery  to  him  of  the  mortgage  and  the 
payment  of  the  consideration  must  prevail  unless  it  can  be 
shown  that  the  defendants  are  either  creditors  of  Tully,  or  sub- 
sequent purcht^sers  or  mortgagees  in  good  faith  from  him  within 
tlie  meaning  of  these  terms  as  used  in  the  statute.  If  tlie 
question  was  new  much  might  be  said  in  favor  of  the  con- 
struction which  the  learned  counsel  for  the  defendants  ask  us 
to  give  to  the  statute ;  but  we  think  that  these  terms  have, 
from  the  course  of  adjudication,  in  this  state,  obtained  a 
settled  meaning  adverse  to  his  contention. 

The  term  "  creditors  of  the  mortgagor  "  has  l)een  defined  by 
these  decisions  to  be  a  creditor  armed  with  some  legal  process 
which  authorizes  him  to  seize  the  property,  such  as  an  execu- 
tion issued  upon  a  judgment  or  an  attachment.  A  mere 
creditor  at  large,  without  some  process  for  the  collection  or 
enforcement  of  his  debt,  is  not  in  a  position  to  question  an 
unfiled  mortgage  given  by  his  debtor  which  is  otherwise  valid. 
{Jones  V.  Graham,  77  N.  Y.  628 ;  Kennedy  v.  Natumal 
Uniofi  Bank,  23  Hun,  494.) 

The  defendants  cannot  be  considered  as  claiming  any  rights 
as  creditors.  Their  claim  is  under  the  written  instruments 
above  described,  and  whether  this  transfer  is  to  be  treated  as 
an  al>solate  sale  or  as  a  mortgage  its  sufficiency  as  against  the 
plaintiflE  must  depend  upon  the  consideration  paid  by  the 
defendants.  The  statute  declaring  unfileli  chattel  mortgages 
void,  as  against  subsequent  purchasers  and  mortgagees  in  good 
faith,  has  been  construed  in  analogy  with  the  iiile  that  has  pre- 
vailed in  this  state  in  regard  to  negotiable  paper  and  convey- 
ances of  real  estate  under  the  Recording  Act.  This  rule  was 
stated  by  Judge  Denio  in  Van  Ileusen  v.  l{a(lel[f  (17  N.  Y. 
580)  as  follows-:  "  When  the  act  respecting  the  filing  of  chattel 
mortgages  was  passed,  the  term  hon  a  Jule  purchaser  had  acquired 
a  settled  meaning  which  did  not  include  a  person  whose  pur- 
chase was  on  account  of  an  existing  debt  and  who  parted  with 
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no  property  or  right  to  obtain  his  conveyance,"  and  again : 
"When  a  conveyance  is  said  to  be  void  against  creditors, 
the  reference  is  to  such  parties  when  clothed  with  their  judg- 
ments and  executions,  or  such  other  titles  as  the  law  has  pro- 
vided for  the  collection  of  debts."  In  determining  the  rights 
of  the  parties,  under  conflicting  claims  or  transfers  of  per- 
sonal property,  these  rules  have  been  uniformly  applied  by  the 
courts  in  this  state.  {Jones  v.  Graham^  8uj>ra  /  Thomp807^ 
V.  Van  Vechten^  27  N.  Y.  568 ;  Stevens  v.  Brennan^  79  id. 
254 ;  Marsden  v.  Cornell^  62  id.  215 ;  Weaver  v.  Barden^  49 
id.  286.) 

The  defendants  having  merely  given  credit  for  the  value  of 
the  goods  upon  a  pre-existing  debt  against  Tully,  were  not 
subsequent  purchasers  or  mortgagees  in  good  faith,  within  the 
statute.  There  is  no  claim  that  the  debt  was  actually  and  abso- 
lutely released  or  extinguished  by  the  transaction,  and  hence 
it  is  unnecessary  to  inquire  whether  the  principle  so  frequently 
applied  to  transactions  with  banks  in  regard  to  negotiable 
paper  has  any  application  to  transfers  of  personal  property 
within  the  statute  providing  for  the  filing  of  chattel  mort- 
gages. {Bay  V.  Coddington^  5  Johns.  Ch.  57 ;  20  Johns. 
637 ;  P.  Ins.  Co,  v.  Church,  81  N.  Y.  218 ;  Mayer  v. 
Heidelhach,  123  id.  332.) 

The  facts  failed  to  show  that  the  defendants  occupied  such  a 
position  as  the  statute  requires,  in  order  to  enable  them  to 
overcome  the  prior  tmnsfer  to  the  plaintiff,  and  the  judgment 
appealed  from  must,  therefore,  be  aflSrmed. 

All  concur. 

Judgment  aflSrmed. 
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Lewis  Sanders,  Appellant,  v.  Agnes  Gordon  Soutter  et  al.,   /^/^  o 
Individually  and  as  Executors,  etc.,  et  al.,  Respondents. 

A  cause  of  action  will  be  deemed  to  be  stated  in  a  complaint  whenever 
sufficient  facts  to  sustain  an  action  can  be  fairly  gathered  from  all  the 
averments,  although  the  statement  of  them  may  be  argumentative  and 
the  pleading  deficient  in  technical  language. 

A  Surrogate's  Court  has  no  power  to  annul  or  set  aside  on  the  ground  of 
fraud,  a  release  executed  by  parties  interested  in  an  estate  to  the  exec- 
utors thereof.  Such  relief  may  and  can  only  be  obtained  from  a  court 
having  equity  powers  and  jurisdiction. 

In  an  action  brought  for  that  purpose  the  court  in  the  exercise  of  its  con- 
current jurisdiction  with  the  Surrogate's  Court  may  graftt  full  relief  and 
decree  an  accounting  by  executors,  a  settlement  and  distribution  of  the 
estate. 

It  neemg,  however,  that  equity  will  interfere  with  such  distribution  only 
when  complete  relief  cannot  be  had  in  the  Surrogate's  Court. 

It  teems  also,  equity  will  not  interfere  to  set  aside  proceedings  in  an  action 
in  another  court  upon  charges  of  fraud  which  could  have  been  tried  and 
decided  in  that  action,  or  where  relief  is  open  therein  by  motion,  appeal 
or  otherwise. 

(Argued  March  10,  1891;  decided  April  14,  1891.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  February  12,  1891,  which  affirmed  a  judgment  dismiss- 
ing plaintiff's  complaint  upon  trial  at  Special  Term  upon  the 
pleadings. 

The  notice  of  the  action  and  the  allegation  of  the  complaint, 
60  far  as  material,  sufficiently  appear  in  the  opinion. 

Lewis  tianders  for  appellant.  The  release  of  the  adminis- 
tratrix, with  the  will  annexed  of  Robert  Soutter,  to  the  exec- 
utors of  James  T.  Soutter,  and  the  order  of  the  surrogate  dis- 
missing her  petition  thereon,  are,  so  long  as  they  remaia  in  force, 
effectual  bars  to  any  proceeding  in  the  Surrogate's  Court  of 
rister  county  to  compel  an  accounting  by  the  executors,  either 
by  the  present  administratrix,  or  any  succcvssor  to  be  appointed 
in  her  stead,  or  to  the  plaintiff,  (//i  re  Waijner^  119  N.  Y.  35; 
Haddon  v.  Lundy^  59  id.  326;  Stilwell  v.  Carpenter^  Id.  425; 
SicKELs — Vol.  LXXXI.         25 
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3  K.  S.  2299,  §  33;  Treat  v.  Fortmw.  2  Barb.  117.)  Plaintiff 
is  tlie  proper  party  to  bring  the  suit.  (1  Story's  Eq.  Juris. 
§§  423,  424;  Burroughs  v.  Eltm,  11  Yes.  29;  Good  v. 
DaUnd,  121  N.  Y.  1 ;  ilarrisati  v.  Rkharda,  L.  R  [1  Ch.  Div.] 
475;  Stantmi  v.  C.  Co.^  28  Beav.  157;  EinsUe  v.  McAulay^ 

3  Brown  Ch.  531 ;  LancasUr  v.  Evans^  4  Beav.  105 ;  Croune 
V.  Frotlungliaia^  97  N.  Y.  113 ;  Weetjhx  v.  Vibhard^  9  Ilun, 
267 ;  Newland  v.  Champion^  1  Yes.  105 ;  Doran  v.  Slmson^ 

4  id.  665.)  Equity  will  give  complete  relief.  (1  Ponn.  E<|. 
Juris.  §  234,  235 ;  Fisher  v.  IluhbeU,  1  T.  &  C.  98.)  Tliis 
action  is  a  mere  substitute  for  the  proceedings  in  the  Surrogate's 
Court,  and  \i  there  were  no  allegations  of  the  devastavit  of  four- 
fifths  of  the  estate,  there  would  still  be  the  right  for  an  account- 
ing, the  administratrix's  release  having  deprived  the  surrogate 
of  jurisdiction  to  proceed.  (Code.  Civ.  Pro.  §§  2726,  2727, 
2730.)  If,  as  alleged  Robert's  executor  fully  administered  on 
the  estate  (as  far  as  it  came  into  his  hands),  then  the  right  of 
the  legatee  or  his  assignee  to  any  remaining  portion  of  the  estate 
is  immediate  and  may  be  pursued  without  the  intervention  of 
an  administrator.  {Sere  v.  CoiU  5  Abb.  Pr.  483.)  The  real 
defect  alleged  is  a  want  in  the  plaintiif  of  a  legal  capacity  to 
sue.  Though  not  well  taken,  it  was  waived  by  a  failure  to 
raise  that  specific  objection  by  demurrer.  {Ma7ining  v.  Oakley^ 
122  N.  Y.  631 ;  Secor  v.  Pendleton,  47  Hun,  283,  284.)  Tlie 
allegations  that  were  in  the  complaint  should  have  been  liberally 
construed,  and  the  conclusions  they  warranted  drawn,  without 
compelling  the  pleader  to  do  it.  Inferences  of  law  or  fact  need 
not  be  pleaded.  (61  N.  Bank  v.  Z  cfe  T.  Bank,  119  K  Y.  195; 
The  ai;i6wer  of  the  defendants,  having  failed  to  set  up  that  the 
plaintiff  had  an  adequate  remedy  without  resort  to  equity,  such 
defense  will  not  be  added  and  given  effect  to  in  the  court  of 
last  resort. 

Delos  McCurdij  for  respondents.  Assuming  that  the  alle- 
gations of  the  complaint  amount  to  the  allegation  that  the 
plaintiff  became  by  assignment  the  owner  of  the  individual, 
but  unascertained  and  indefinite,  interest  of  the  Duchess  in 
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the  estate  of  Kobert  Soutter,  the  proof  of  that  fact  would  not 
entitle  the  plaintiff  to  maintain  an  action  for  an  accounting 
either  against  the  executors  of  Robert  Soutter  or  against  these 
defendants.  {In  re  Soutter,  ieK5  N.  Y.  514-520.)  Treated  as 
an  action  to  create  and  enforce  a  lien  of  the  plaintiffs  as  an 
attorney,  the  complaint  fails  to  state  a  cause  of  action  entitling 
him  to  such  relief.  {Randall  v.  Vaji  Wagenen,  115  N.  Y. 
527.)  If  the  plaintiff  was  entitled  to  an  accounting,  the  Sur- 
rogate's Court  is  the  place  for  it  and  not  this  court.  {Cfiip- 
man  v.  Moiitgoviery,  03  N.  Y.  221 ;  ir^^^r  v.  Wager,  89  id. 
161;  Ander8<yii  v.  Andersan,  112  id.  115;  Town  of  Mentz\. 
Cook,  108  id.  507 ;  Tohnan  v.  S,  B.  &  N.  Y,  li,  7?.  Co.,  92 
id.  356;  Tilion  v.  Beecher,  59  id.  176;  In  re  Aity,-Geiu  v. 
r.  L  Ins.  Co.,  88  id.  77.)  Whether  the  release  by  the  admin- 
istratrix of  Robert  Soutter,  and  her  approval  of  the  executors' 
accounts,  and  the  surrogate's  decree  thereon,  dismissing  the 
proceedings  against  the  executors  of  James  T.  Soutter  are  a 
bar  to  further  proceedings  in  the  Surrogate's  Couii;  or  not,  they 
certainly  form  a  cloud  upon  plaintiff's  title,  and  an  obstruction 
to  the  regular  course  of  proceeding  in  the  Surrogate's  (yourt, 
and  being  regular  upon  their  face,  required  extrinsic  evidence 
to  overturn  them.  {In  re  Warner,  119  N.  Y.  35,  36 ;  Marsh 
V.  City  of  Brooklyn,  59  N.  Y.  280 ;  Boyle  v.  City  of  Brooklyn, 
71  id.  5;  R.  P.  Co.  v.  0" Dougherty,  87  id.  481.) 

O'Brien,  J.  On  the  trial  of  this  action  at  the  Special  Term, 
the  plaintiff's  complaint  was  dismissed,  as  to  the  defendants 
Agnes  Gordon  Soutter  and  William  K.  Soutter,  as  executrix 
and  executor  of  the  will  of  James  T.  Soutter,  without  taking 
any  proof,  but  on  motion  of  their  counsel  that  the  complaint 
did  not  state  a  cause  of  action  against  them.  This  appeal, 
therefore,  renders  it  necessarj'  for  us  to  examine  the  complaint 
for  the  purpose  of  determining  whether  it  was  so  defective  in 
the  allegation  of  facts  as  to  warrant  the  trial  court  in  di6j)os- 
ing  of  the  case  upon  a  motion  to  dismiss,  based  upon  an  inspec- 
tion of  the  pleading  alone.  A  cause  of  action  will  be  deemed 
to  be  stated  in  a  complaint  whenever  the  requisite  allegations 
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can  be  fairly  gathered  from  all  the  avermeuts,  though  the 
statement  of  them  may  be  argumentative  and  the  pleading 
deficient  in  technical  language.  {Zabriskie  v.  Smithy  13  N. 
Y.  330.) 

The  rule  that  justifies  the  dismissal  of  a  complaint  for  want 
of  suflicient  facts  stated  was  thus  laid  down  by  this  court  in 
Marie  v.  Garrison  (83  N.  Y.  14,  23).  '*  A  demurrer  to  a  com- 
plaint for  insufliciency  can  only  be  sustained  when  it  appears 
that  admitting  all  the  facts  alleged,  it  presents  no  cause  of 
action  whatever.  It  is  not  suflicient  that  the  facts  are  imper- 
fectly or  informally  averred,  or  that  the  pleading  lacks  defi- 
niteness  and  precision,  or  that  the  material  facts  are  only 
argumentatively  averred.  The  complaint  on  demurrer  is 
deemed  to  allege  what  can  be  implied  from  the  allegation 
therein  by  reasonable  and  fair  intendment,  and  facts  impliedly 
averred  are  traversable  in  the  same  manner  as  though  directly 
averred." 

The  complaint  in  this  case  covers  ten  closely  printed  pages 
of  the  record,  and  it  deals  throughout  with  what  appears,  on 
paper  at  least,  to  be  weighty  and  important  matters.  The 
precise  lines  upon  which  the  plaintiff  intends  to  try  the  case 
have  not  been  very  clearly  or  distinctly  drawn,  and  the  com- 
plaint in  some  respects  is  wanting  in  that  definiteness  and 
degree  of  particularity  essential  to  a  complete  and  logical 
statement  of  a  cause  of  action.  The  complaint  can  be  exam- 
ined in  three  aspects,  and  if,  upon  any  view  that  can  be  taken 
of  it,  sufficient  facts  can  be  gathered  from  the  averments  to 
sustain  any  cause  of  action  whatever,  the  judgment  cannot  be 
sustained.  In  so  far  as  the  statement  of  the  plaintiffs  case 
can  be  treated  as  an  action  to  create  and  enforce  a  lien  in  his 
favor,  as  an  attorney,  the  complaint  is,  no  doubt,  fatally 
defective.     {Randall  v.  VanWagenen^  115  N.  Y.  527.) 

It  is  apparent,  however,  that  such  was  not  the  purpose  or 
theory  of  the  action.  The  plaintiff  cannot  sustain  the  com- 
plaint except  upon  the  theory  that  it  states  an  independent 
cause  of  action  in  equity  to  annul  and  set  aside  a  release  made 
between  his  assignor  and  the  representatives  of  the  estate  of 


1891.]  Sanders  v.  Soutter  et  al.  197 

Opinion  of  the  Court,  per  O'Brien,  J. 


James  T.  Soutter,  which  is  alleged  to  be  collusive  and  to  have 
been  made  to  defraud  him  of  his  rights  under  the  assignment, 
and  by  force  of  which  he  was  turned  out  of  the  Surrogate's 
Court,  where  he  was  seeking  to  enforce  his  claim,  and  the  pro- 
ceedings dismissed,  or  that  the  case  is  one  by  a  party  interested 
in  the  estate  of  James  T.  Soutter,  as  the  assignee  of  a  legacy 
or  share  of  the  estate,  to  call  the  executors  to  account  in  a 
court  .of  equity,  under  its  concurrent  jurisdiction^  when  special 
obstacles  and  embarrassments  to  such  a  proceeding  in  the 
Surrogate's  Court  are  shown  to  exist,  or  for  relief  on  both 
grounds.  The  complaint  alleges  that  Robert  Soutter  died 
July  18,  1873 ;  that  he  left  a  will  in  wliich  he  disposed  of  his 
property,  which  was  duly  admitted  to  probate.  By  this  will 
his  widow,  who  subsequently  remarried,  and  in  the  pleadings 
in  the  case  is  known  as  the  Duchess  d'Auxy,  became  entitled 
to  all  his  household  furniture  and  one-half  the  residue  of  his 
real  and  personal  property  forever.  It  is  then  alleged  that  the 
plaintiflE  became  the  owner  of  her  interest  in  her  husband's 
estate  by  assignment  for  value  received,  dated  on  or  about 
August  17,  1887,  except  the  household  furniture.  It  is  true 
the  complaint  does  not  state  in  terms  what  property  was 
embraced  in  or  covered  by  the  assignment  to  the  plaintiff,  nor 
what  estate  the  Dutchess  d'Auxy  had  at  the  time  of  the  assign- 
ment, nor  even  what  property  her  husband  had  at  the  time  of 
his  death,  but  it  does  state  some  other  facts  from  which  it  may 
be  reasonably  implied  or  inferred  that,  by  the  assignment,  an 
interest  was  transferred  to  the  plaintiff,  which  he  is  entitled 
in  some  form  of  proceedure  to  enforce.  It  is  alleged  that  on 
the  8th  day  of  February,  1873,  James  T.  Soutter,  the  father  of 
Robert,  died,  leaving  a  will  which  was  admitted  to  probate  by 
the  surrogate  of  Ulster  county.  That  he  left  an  estate  of  more 
than  $1,100,000,  one-tenth  of  which,  by  the  will,  was  given  to 
Robert,  the  husband  of  the  Duchess  d'Auty,  plaintiff's 
assignor.  That  the  defendants  Agnes  Gordon  Soutter,  the 
widow,  and  William  IC  Soutter,  one  of  the  sons,  qualified  and 
were  appointed  executors  of  this  will.  That  the  vndow  took 
no  active  part  in  the  management  of  the  estate,  but  entrusted 
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the  same  to  her  son,  the  other  executor,  whose  manage&ent  she 
approved.  That  the  son  was  engaged  in  business  with  another 
party  as  bankers  and  brokers,  and  that  on  the  28th  of  Septem- 
ber, 1885,  they  failed,  owing  upwards  of  $2,000,000,  and 
having  less  than  $500,000  assets.  That  the  executors  were 
directed  by  the  will  to  pay  over  in  kind,  in  proper  divisions  to 
his  legatees,  the  state  and  other  bonds  comprising  a  large  por- 
tion of  his  estate.  The  complaint  then  states  various  suets  of 
James  T.  Soutter  and  the  executors  of  Robert  Soutter,  acting 
together  and  in  collusion,  whereby  about  $800,000  of  the  funds 
of  the  estate  of  James  T.  Soutter  were  appropriated  to  their 
own  use  and  lost,  and  that  one  Porter,  the  executor  of  Eobert 
Soutter,  obtained  his  discharge  without  having  collected  or 
reduced  to  his  possession  the  share  of  Robert  in  his  father's 
estate.  If  these  allegations  be  true,  it  follows  that  Robert 
Soutter,  who  died  only  five  months  after  his  father,  did  not 
and  could  not  have  received,  either  in  kind  or  otherwise,  the 
large  estate  which,  according  to  the  statements  of  the  com- 
plaint, he  was  entitled  to  receive  under  his  father's  will.  If 
the  whole  estate  was  wasted  and  lost  by  the  executors,  of 
course  it  could  not  have  been  distributed,  and  if  three-fourths 
of  it  was  lost  by  the  personal  misconduct  of  the  trustees,  who 
had  it  in  charge,  as  the  complaint  says  it  was,  then  it  must 
follow  that  a  large  sum  was  due  to  the  estate  of  Robert  from 
the  estate  of  his  father,  and  that  the  representatives  of  Robert's 
estate  had  a  large  claim  against  the  representatives  of  the 
estate  of  his  fatlier,  which  could  be  enforced  in  a  proceeding 
for  an  accounting.  Then  the  complaint  avers  that  the  Duchesa 
d'Auxy,  on  the  6th  of  December,  1888,  obtained  letters  of 
administration,  with  the  will  annexed,  of  the  goods,  chattels 
and  credits  of  Robert  Soutter,  her  former  husband ;  that  she 
petitioned  the  surrogate  of  the  proper  county,  praying  that 
the  defendants,  the  executors  of  the  estate  of  James  T. 
Soutter,  account,  and  that  their  accounts  be  judicially  set- 
tled. That  sucli  proceedings  were  had  before  the  surrogate  ; 
that  the  said  executors  and  all  persons  interested  in  the  estate, 
including  plaintiff,  were  cited ;  that  the  executors  filed  their 
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acconntfi,  but  without  voucliers,  and  exceptions  were  filed 
thereto  in  behalf  of  the  plaintiff  and  the  petitioner. 

Thus  far  the  allegations  of  the  complaint  were  sufficient,  by 
reasonable  inference  and  deduction,  to  inform  the  court  that 
the  plaintiff,  by  the  assignment  to  hun,  took  an  interest  in  the 
estate  of  James  T.  Soutter,  and  that  he  was  a  party  to  a  pro- 
ceeding in  the  Surrogate's  Court  wherein  his  claim  could  be 
enforced.  At  this  point  it  is  alleged  that  he  was  turned  out 
of  the  Surrogate's  Court,  and  the  proceedings  for  accounting 
dismissed,  against  his  protest,  by  force  of  a  release  and  settle- 
ment made  between  ihe  plaintiff's  assignor,  the  Duchess  d' Auxy, 
individually  and  as  administratrix  of  her  husband's  estate,  and 
the  defendants,  the  executors  of  the  estate  of  James  T.  Soutter, 
which  settlement  and  release  it  is  charged  was  fraudulent  and 
collusive,  and  made  and  entered  into  between  the  parties  with 
the  intent  to  deprive  the  plaintiff  of  his  rights  under  the 
assignment.  If,  when  this  release  was  produced  before  the 
surrogate,  the  plaintiff,  who  was  a  party  to  the  proceedings, 
could  have,  then  and  there,  contested  its  validity,  and  could 
have  given  proof  of  the  fraud  now  alleged,  he  must  be  con- 
fined to  that  remedy,  and  cannot  be  permitted  to  maintain  an 
independent  action  to  try  a  question  which  he  should  have 
tried  before  the  surrogate. 

Equity  will  not  interfere  to  set  aside  proceedings  in  an 
action  in  another  court  upon  charges  of  fraud  which  could 
have  been  tried  and  decided  in  that  action,  or  where  relief  is 
open  in  the  action  to  the  complaining  party  by  motion,  appeal 
or  otherwise.  {Foster  v.  Wood^  6  Johns.  Ch.  87;  Smith  v. 
Xehon,  62  N.  Y.  286;  Stilwell  v.  Carijenter,  59  id.  414; 
Ross  V.  Wood,  70  id.  8-10;  IIu7it  v.  Hunt,  72  id.  227.) 

The  plaintiff,  so  far  as  appears  by  his  complaint,  had  the 
same  knowledge  of  the  fraudulent  character  of  the  release,  at 
the  time  that  it  was  produced  before  the  surrogate  and  the 
proceedings  for  accounting  dismissed,  that  he  had  when  he 
commenced  this  action.  The  complaint  w^ould  not  present  a 
case  for  the  interference  of  equity  to  annul  the  release  and 
reinstate  the  proceedings  for  an  accounting,  except  for  the 
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rule,  which  seems  to  be  well  settled  upon  authority,  that  the 
surrogate  was  without  power  to  try  the  question  of  fraud  in 
procuring  the  release,  or  to  pass  upon  its  invalidity,  on  account 
of  the  methods  claimed  to  have  been  used  in  procuring  it. 
Tlie  Surrogate's  Court  possesses  such  jurisdiction  only  as  is 
expressly  conferred  by  statute,  or  necessarily  implied  from  the 
power  conferred,  and  that  does  not  include  the  power  to  annul  or 
set  aside  a  release  made  between  parties  interested  in  an  estate 
and  the  executors  on  the  ground  of  fraud.  In  order  to  obtain 
such  relief,  resort  must  be  had  to  a  court  possessing  general 
equity  powers  and  jurisdiction.  {StllweU  v.  Carpenter^  59 
N.  Y.  414 ;  Bevan  v.  Cooper^  72  id.  317 ;  Matter  of  Wagner^ 
119  id.  28.) 

The  allegations  of  the  complaint  were  broad  enough  and 
were  sufficient,  if  true,  to  present  to  the  court  a  case  for  setting 
aside  the  release  and  reinstating  the  proceedings  for  account- 
ing where  they  were  before  the  order  of  the  surrogate  dismiss- 
ing them,  even  if  it  should  be  held  that  they  were  not  sufficient 
for  any  other  purpose.  In  order  to  obtain  that  particular 
relief,  it  was  enough  to  allege  that  the  plaintiff  was  a  party  to 
the  proceeding  in  which  he  was  seeking  to  establish  and  enforce 
his  claim,  when,  against  his  protest,  it  wae  terminated  by  a 
fraudulent  release  and  settlement,  against  which  no  relief  could 
have  been  obtained  in  the  Surrogate's  Court.. 

A  court  of  equity  possesses  jurisdiction,  concurrent  with 
the  Surrogate's  Court,  to  entertain  an  action  or  proceeding  for 
an  accounting  by  executors.  {Iladdmo  v.  Lundy^  59  N.  Y. 
320.)  It  seems  to  be  the  rule  that  the  Supreme  Court,  in  the 
exercise  of  its  discretion,  will  decline  to  take  jurisdiction 
of  an  action  for  an  accounting,  by  the  representatives  of  the 
estate  of  a  deceased  person,  unless  special  facts  and  circum- 
stances are  alleged  showing  that  the  case  is  one  requiring  relief 
of  such  a  nature  that  the  Surrogate's  Court  is  not  competent 
to  grant  it,  or  some  reason  assigned  or  facts  stated,  to  show 
that  complete  justice  cannot  be  done  in  that  court.  (  Wager, 
V.  Wager^  89  N.  Y.  161 ;  Chipman  v.  Montgomery^  63  id.  221 ; 
Anderson  v.  Anderson^  112  id.  115 ;  Iladdow  v.  Lundy^  aupra.) 
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But  when  a  court  of  equity  obtains  jurisdiction  of  the 
matter  for  some  special  purpose,  as  to  set  aside  a  fraudulent 
deed  or  settlement  made  between  the  executors  and  parties 
interested  in  the  estate,  or  to  grant  some  other  special  relief 
not  within  the  power  of  tlie  probate  court,  it  may,  and  very 
frequently  does,  retain  the  case  for  all  purposes  and  decree  a 
complete  administration,  settlement  and  distribution  of  the 
entire  estate.  (1  Pom..Eq.  Juris.  §§  234,  235  ;  1  Story's  Eq. 
Juris,  [13th  ed.]  ch.  7,  §§  423,  424 ;  Fisher  v.  HuhheU,  1  T.  & 
C.  97.) 

The  ground  upon  which  the  court  below  dismissed  the  com- 
plaint was,  mainly,  that  there  was  no  specific  statement  that 
the  plaintiffs  assignment  from  the  Duchess  d'Auxy  conveyed 
to  him  an  interest  in  the  estate  of  James  T.  Soutter.  That, 
however,  was  a  fair  and  reasonable  conclusion  and  inference 
from  the  facts  stated,  and  which,  for  the  purpose  of  this  appeal, 
must  be  taken  as  admitted ;  and  whether  these  allegations 
were  necessary  or  not  in  an  action  against  the  executors  for  an 
accounting,  we  think,  without  expressing  any  opinion  as  to  the 
merits  of  the  case,  that  the  complaint  was  sufficient  for  the 
purposes  of  an  action  to  set  aside  the  release  and  settlement 
between  the  plaintiffs  assignor  and  the  executors. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted,  costs  to  abide  event 

All  concur,  except  Ruger,  Ch.  J.,  not  voting. 

Judgment  reversed. 


In  the  Matter  of  the  Estate  of  Jacob  Straut,  Deceased. 

Trustees  of  an  express  trust  have  the  legal  title  to  and  are  the  legal  owners 
of  the  personal  property  belonging  to  the  trust  estate. 

In  an  action  by  such  trustees  against  a  stranger,  alleged  to  have  in  his  pos- 
session or  to  be  liable  to  account  for  property  belonging  to  the  trust  estate, 
to  reduce  such  property  to  possession  or  to  subject  it  to  their  control, 
or  for  an  accounting,  unless  the  action  involves  and  requires  the  deter- 
mination of  rights  as  between  the  beneficiaries  themselves,  or  as  between 
them  and  the  trustees,  it  is  not  necessary  to  make  them  parties  (Code  Civ. 
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Pro.  449),  and  in  the  absence  of  fraud  or  collusion  they  are  bound  by  the 
result. 

In  proceedings  in  Surrogate's  Court  commenced  by  one  claiming  an  inter- 
est as  cestui  que  trust  under  the  will  of  S.  to  compel  the  executor  of  E., 
the  surviving  executor  and  trustee  under  said  will,  to  account  for  the 
trust  estate,  which  the  petitioner  alleged  went  into  the  hands  of  E., 
and  after  his  death  into  the  hands  of  his  executor,  it  appeared  that 
prior  to  the  death  of  E.  other  trustees  were  duly  appointed  in  his  place 
by  the  Supreme  Court,  and  E.  was  enjoined  from  thereafter  acting  as 
trustee,  that  an  action  was  brought  by  said  new  trustees  against  the 
executor  of  E.,  the  complaint  in  which  alleged  the  wasting  and  misap- 
propriation of  the  estate  by  £.,  and  that  all  the  property  of  which  he 
died  seized  belonged  to  plaintiffs  as  such  trustees.  The  relief  asked 
among  other  things,  was  that  defendant  as  executor,  account  to  the  plain- 
tiffs concerning  the  property  and  the  income  thereof  which  came  into  the 
hands  of  his  testator  under  the  will  of  S.  Said  action  resulted  in  a  judg- 
ment against  the  plaintiffs  therein  dismissing  the  complaint.  Held,  that 
the  petitioner  was  bound  by  that  adjudication,  although  not  a  party  to 
the  action;  and  that  the  same  was  a  bar  to  the  proceedings. 

The  petition  was  filed  more  than  thirty  years  after  the  death  of  S.,  more 
than  six  years  after  the  death  of  £.,  and  more  than  four  years  after  the 
death  of  H.,  to  whom,  by  the  will  of  S.,  the  income  of  the  trust  fund  was 
to  be  paid  during  life.  Held,  that  after  such  a  lapse  of  time  the  peti- 
tioner could  not  claim  that  doubtful  questions  of  law  or  of  fact  should 
be  resolved  in  his  favor. 

(Argued  March  13,  1891;  decided  April  14,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  November  23, 
1S8S,  which  affirmed  an  order  of  the  surrogate  of  the  county 
of  New  York  denying  an  application  for  an  accounting. 

In  December,  1887,  Francis  M.  Hopper  presented  his  veri- 
fied petition  to  the  surrogate  of  the  county  of  New  York,  in 
which  he  alleged  that  Jacob  Straut,  late  of  the  city  of  New 
York,  died  on  the  6th  day  of  April,  1857,  leaving  a  last  will 
and  testament  which  was  duly  approved  and  admitted  to  pro- 
bate on  the  9th  day  of  September  thereafter ;  that  in  the  will 
Edward  J.  Straut,  Isaac  Onderdonk  and  Jacob  Cooper  were 
appointed  executors  and  trustees;  that  Cooper  renounced  and 
never  qualified  as  such,  and  Onderdonk  and  Straut  duly 
qualified,  and  letters  testamentary  were  issued  to  them  by  the 


1891.]  Matter  of  Estate  of  Straut.  203- 


Statement  of  case. 


surrogat-e  on  the  ninth  day  of  September ;  tliat  they  thereupon 
entered  upon  the  discharge  of  their  duties. as  trustees  and 
executore,  and  so  continued  until  the  deatli  of  Onderdonk  in 
August,  1870 ;  that  thereafter  Edward  J.  Straut  continued  to 
administer  the  estate  as  sole  surviving  executor  until  his  death, 
and,  as  such,  came  into  possession  of  all  the  assets  of  the  estate ; 
that  Edward  J.  Straut  died  in  the  county  of  Itockland  on 
the  10th  day  of  September,  1881,  leaving  a  last  will  w^iereby, 
among  other  things,  Garret  Z.  Snider  was  made  sole  execu- 
tor thereof;  that  that  will  was,  on  the  17th  day  of  October, 
1881,  proved  and  admitted  to  probate  in  the  Surrogate's 
Court  of  Rockland  county,  and  letters  testamentary  thereon, 
were  granted  and  issued  to  Snider,  who  entered  upon  the 
discharge  of  his  duties  as  such  executor ;  that  no  account 
of  the  proceedings  of  the  executors  of  Jacob  Straut  has 
ever  been  rendered  by  them  or  any  of  them,  or  by  Snider 
as  executor  of  Edward  J.  Straut ;  that  an  inventory  of  the  per- 
sonal estate  of  Jacob  Straut  was  filed  in  the  oflSce  of  the  surro- 
gate of  New  York  county  on  the  14th  day  of  September,  1857^ 
showing  personalty  of  an  aggregate  appraised  value  of  $6,3()(> 
and  of  the  actual  value  of  $9,105  but,  as  he  was  infonned  and 
believed,  other  property  applicable  to  the  uses  of  the  trusts 
created  by  the  will  of  Jacob  Straut  of  the  value  of  many  thou- 
sand dollars  came  into  the  hands  of  Edward  J.  Straut  as  s(.le 
snrviving  executor,  and  after  his  death  into  the  hands  of  his 
executor.  Snider ;  that  no  account  of  such  property  and  no 
inventory  thereof  has  ever  been  made  or  tiled  by  anyone ;  that 
in  and  by  the  will  of  Jacob  Straut  he  devised  and  bequeathed 
to  his  executors  and  trustees  one-seventh  part  of  all  his  real  and 
personal  estate  in  trust  to  pay  to  his  daughter  Maria  the  income 
thereof  annually,  and  after  her  death  to  her  children  and  heirs, 
share  and  share  alike,  as  the  law  directs  in  intestates'  estates ; 
tliat  Maria  Straut  married  Jacob  A.  Hopper  and  died  in  18S8, 
and  that  during  their  coverture  she  had  children,  Elizabeth 
who  intermarried  with  Peter  Ruton  and  died  in  1878,  leaving 
her  surviving  and  now  living  of  full  age  Joseph  H.  Ruton,  her 
only  issue,  and  the  petitioner  and  Jacob  II.  Hopper,  both  of 
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full  age  and  residing  in  the  city  of  New  York ;  and  he  prayed 
that  a  decree  be  made  requiring  Garret  Z.  Snider,  as  executor 
of  Edward  J.  Straut,  deceased,  to  render  and  judicially  settle 
an  account  of  the  proceedings  of  Edward  J.  Straut  as  executor 
and  trustee  under  the  last  will  and  testament  of  Jacob  Straut, 
deceased,  and  to  pay  to  the  petitioner  his  share  of  the  estate, 
and  that  Garrett  Z.  Snider  be  cited  to  show  cause  why  he 
should  not  pay  such  share. 

Snider,  as  executor  of  Edward  J.  Straut,  appeared  and 
answered  the  petition,  and  in  his  verified  answer,  denied  any 
knowledge  or  information  suiScient  to  form  a  belief  whether 
Edward  J.  Straut,  as  sole  surviving  executor,  came  into  posses- 
sion of  all  the  assets  belonging  to  the  estate  of  Jacob  Straut, 
and  whether  no  account  of  the  proceedings  of  the  executors 
of  Jacob  Straut  had  ever  been  rendered  by  them  or  either  ol 
them,  and  he  denied  that  no  account  of  the  proceedings  had 
ever  been  rendered  by  him,  as  executor  of  Edward  J.  Straut, 
as  stated  in  the  petition  ;  he  alleged  that  he  had  duly  rendered 
an  account  of  his  proceedings  as  executor  of  Edward  J.  Straut, 
to  the  surrogate  of  Rockland  county,  and  he  denied  any  knowl- 
edge or  information  sufficient  to  form  a  belief  as  to  what  the 
value  of  the  personalty  of  Jacob  Straut  was,  or  is,  or  that  it 
came  into  the  possession  of  Edward  J.  Straut,  and  as  to  what, 
if  any,  other  property  came  into  the  hands  of  Edward  J.  Straut 
as  such  sole  surviving  executor,  and  denied  that  after  the  death 
of  Edward  J.  Straut  any  property  of  Jacob  Straut,  or  of  his 
estate,  came  into  his  hands  as  executor  of  Edward  J.  Straut,  or 
otherwise ;  he  alleged,  on  infonnation  and  belief,  that  prior  to  the 
death  of  Edward  J.  Straut,  Jacob  H.  Conklin  and  Jacob  A. 
Hopper,  of  the  city  of  New  York,  were  appointed  trustees  under 
the  will  of  Jacob  Straut,  by  the  Supreme  Court,  and  that  they 
duly  entered  upon  the  discharge  of  their  duties  as  such,  and 
have  ever  since  continued  to  act  as  such;  that  after  their 
appointment  Edward  J.  Straut  exercised  no  control  over  the 
estate  of  Jacol)  Straut,  and  discharged  none  of  the  duties  as 
executor  or  trustee  thereof ;  that  upon  the  application  for  the 
appointment  of  the  trustees,  or  «oon  thereafter,  Edward  J. 
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Straut  was  enjoined  frcm  acting  as  such;  that  upon  the 
appointment  of  tlie  trustees  all  the  assets  of  the  estate  of  Jacob 
Straut,  in  the  hands  of  Edward  J.  Straut  or  otherwise,  came 
into  the  possession  of  the  new  trustees,  and  have  ever  since 
remained  in  their  hands  and  under  their  control ;  that  hereto- 
fore an  action  was  brought  in  the  Supreme  Court  of  this  state 
by  the  new  trustees  against  him  as  executor  of  Edward  J. 
Straut,  in  which  Maria,  the  wife  of  Jacob  A.  Hopper,  named 
in  the  petition,  and  all  others  interested  in  the  estate  of  Jacob 
Straut  were  made  defendants,  and  the  complaint  in  that  action 
is  annexed  to  the  answer ;  that  in  that  action  Maria  Hopper, 
and  some  of  the  defendants,  including  him,  Snider,  ^  execu- 
tor, interposed  answers ;  that  the  issues  raised  by  such  answers 
were  by  order  of  the  court  referred  to  a  referee  to  hear  and 
determine,  and  a  trial  was  had  before  such  referee  in  which 
Maria  Hopper,  by  her  counsel,  participated ;  that  upon  the 
decision  and  report  of  the  referee,  and  proceedings  thereupon, 
judgment  was  duly  entered,  from  w^hich  an  appeal  was  taken 
to  the  General  Term,  and  from  the  judgment  and  decision  of 
that  court  an  appeal  was  taken  to  the  Court  of  Appeals.  The 
judgment  directed  by  the  Court  of  Appeals  in  accordance 
with  its  decision  is  made  a  part  of  the  answer,  and  a  copy 
thereof  is  annexed  to  it.  The  answer  f-urther  alleged  that  all 
of  the  orders,  judgment  and  the  papers  and  records  of  the 
proceedings  thereupon  are  duly  filed  and  entered  in  the  office 
of  the  clerk  of  the  county  of  Kings ;  that  as  respondent  is 
informed  and  believes  all  notices  and  papers  and  copies  of  the 
judgment  were  duly  served  on  the  attorney  for  Maria  Hopper, 
and  that  in  that  action  the  plaintiifs,  as  trustees,  represented, 
among  others,  the  petitioner  and  his  interest  in  the  estate  of 
Jacob  Straut,  and  it  was  brought  for  their  benefit  and  at  their 
instance ;  that  all  the  rights  of  Maria  Hopper  and  all  persons 
who  could  claim  under  her,  including  the  petitioner  in  the 
estate  of  Jacob  Straut,  so  far  as  the  same  had  come  into  the 
hands  of  Edward  J.  Straut,  and  all  claims  against  the  latter  as 
executor  or  trustee,  or  against  the  respondent  as  executor,  were 
determined,  and  Maria  Hopper  was  and  the  petitioner  is  for- 
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«ver  barred  from  making  any  claim  against  the  respondent  or 
his  testator  or  his  estate  by  such  former  adjudication ;  that  the 
petitioner  has  no  claim  to  any  share  of  the  estate  of  Jacob 
Straut  which  came  into  the  hands  of  Edward  J.  Straut,  or 
interest  therein,  or  against  the  latter  as  executor  or  trustees,  or 
against  the  respondent  as  executor  or  otherwise,  and  no  right 
to  claim  the  accounting  asked  for. 

The  will  of  Jacob  Straut  is  set  forth  in  the  record,  in  which 
he  directed  his  estate  to  be  divided  into  seven  equal  parts, 
which  he  gave  and  devised  to  the  executors  and  trustees  named 
in  his  will,  in  trust,  to  pay  the  income  of  one  of  said  parts 
annually  to  each  of  his  six  living  children  for  the  use  of  each 
child,  and  in  trust,  after  the  decease  of  any  child,  to  pay  the 
same  over  to  the  heirs  and  children  of  such  child,  share  and 
share  alike,  as  the  law  directs  in  the  case  of  intestacy.  Thefe 
was  a  similar  trust  for  the  benefit  of  a  grandchild,  the  daughter 
of  a  deceased  daughter.  The  tenth  clause  of  the  will  is  as 
follows^ 

"  It  is  my  will  and  the  object  of  all  the  provisions  and  trusts 
made  and  created  by  me  in  this  my  will,  that  my  said  execu- 
tors and  trustees  pay  over  to  the  laif^'ful  issue  of  any  of  my 
children  before  named  after  their  decease  the  share  or  portion 
remaining  in  their  hands  of  said  income  and  principal  money, 
should  such  issue  prove  worthy  and  capable  of  holding  the 
same  after  they  shall  arrive  at  the  age  of  twenty-one  years ; 
but  if  not  capable  or  worthy  then  to  receive  the  income  thereof 
as  their  parents  have  not  until  such  times  as  my  executors  shall 
deem  fit  and  their  necessities  require,  leaving  it  discretionary 
with  them  to  act  in  the  premises,  except  that  Elizabetli  Spring- 
steen is  to  receive  not  more  than  the  income  of  said  portion 
or  seventh  part  annually  as  aforesaid.  I  do  also  appoint  my 
executors  and  trustees  aforesaid,  guardians  of  the  persons  and 
estates  of  all  my  grandchildren  that  may  be  entitled  to  a  part 
of  my  estate,  and  also  the  children  of  my  granddaughter 
Elizabeth  Springsteen,  if  she  should  leave  any ;  during  their 
minority  said  property  to  remain  in  the  hands  of  my  said 
executors  and  trustees,  guardians  as  aforesaid,  together  with 
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the  annual  income  thereof,  and  kept  at  interest  until  they  shall 
arrive  at  the  age  of  twenty-one  years,  at  which  time  I  leave  it 
to  their  sound  judgment  to  pay  the  same  or  withhold  it,  except 
that  Elizabeth  Springsteen  is  to  receive  not  more  than  the 
income  of  said  portion  or  seventh  part  annually  as  aforesaid, 
and  pay  the  income  thereof  only  to  such  of  them  as  may  become 
entitled  thereto  as  aforesaid,  annually,  and  to  pay  the  princi- 
pal at  such  times  and  in  such  manner  as  they  may  deem  best 
calculated  to  carry  out,  according  to  my  intentions,  the  provis- 
ions of  this  my  will,  except  that  Elizabeth  Springsteen  is  to 
receive  not  more  than  the  income  of  said  portion  or  seventh 
part  annually  as  aforesaid,  it  l)eing  my  intention  that  all  and 
each  of  said  grandchildren  and  cliildren  of  said  Elizabeth 
Springsteen  (if  she  should  leave  any)  should  know  the  value  of 
property  when  they  get  it,  that  they  may  make  proper  use 
of  the  same.  It  is  further  my  will  that  in  case  any  of  my 
children  aforesaid  should  die  witliout  leaving  lawful  issue  from 
his  or  her  body  begotten,  that  then  tlie  share  and  portion  com- 
ing to  them,  or  either  of  them,  out  of  my  estate,  shall  go  to 
the  brothers  or  sisters  of  such  deceased  person  or  persons,  or 
his  or  her  or  their  legal  representatives  in  the  same  manner  as 
in  intestates'  estates." 

The  testator  authorized  his  executors  to  lease  his  real  estate 
and  empowered  them  to  sell  and  dispose  of  the  same  should  it 
become  necessary  so  to  do  in  order  to  make  a  more  equal 
division  of  his  estate  and  fulfill  the  trusts  above  mentioned. 

The  suit  referred  to  in  the  answ^er  w^as  commenced  in  April, 
1882,  by  Conklin  and  Hopper  as  new  tmstees  appointed  as 
stated  above,  and  there  were  joined  as  defendants  in  that  suit, 
Snider,  as  sole  executor  of  Edward  J.  Straut,  the  widow  and 
children  of  Edward  J.  Straut,  and  certain  of  the  beneficiaries 
under  Jacob  Straut's  will,  including  the  living  life  beneficiaries, 
but  the  petitioner  herein  was  not  made  a  defendant.  The 
complaint  in  that  action  alleged  the  facts  contained  in  the 
petition  and  answer  in  reference  to  the  death  of  J^cob  Straut 
and  his  will,  and  tlie  amount  of  real  and  personal  property 
left  by  him.     It  alleged  the  wasting  and  misappropriation  of 


208  MArrER  OF  Estate  of  Straut.  [ApriU 


Statement  of  case. 


the  estate  of  Jacob  Straut  by  Edward  J.  Straut,  and  that  lie 
did  not  keep  any  proper  account  of  the  estate  that  came  into 
his  hands  under  the  will  of  Jacob  Straut ;  that  his  estate  was 
wholly  insolvent  and  the  whole  thereof  was  insufficient  to  sat- 
isfy the  claims  of  the  plaintiffs  as  such  trustees,  and  that  all 
the  property  of  which  Edward  J.  Straut  died  seized  and  pos- 
sessed belonged  to  them  as  such  trustees,  and  they  prayed 
judgment  against  tlie  defendant  Snider  as  executor,  among 
other  things,  that  he  acc:>unt  to  the  plaintiff  of  and  concerning 
all  the  funds  and  property  and  proceeds,  profits  and  income  of 
property,  real  and  personal,  which  c^me  into  the  hands  of  his 
testator  in  trust  under  the  will  of  Jacob  Straut. 

The  report  of  the  referee  and  the  judgment  in  that  action 
thereon  do  not  appear  in  this  record.  The  decision  was  in 
favor  of  the  plaintiffs,  but  upon  what  ground,  or  for  what 
amount,  or  to  what  extent,  do  not  appear.  The  defendant 
Snider  appealed  to  the  General  Term,  and  there  the  judgment 
was  reversed  and  a  new  trial  ordered.  From  the  order  of 
reversal,  the  plaintiffs  in  that  action  appealed  to  this  court 
giving  the  usual  stipulation  required  on  such  an  appeal,  and  in 
this  court  the  order  was  affirmed  and  judgment  absolute  was. 
rendered  against  the  plaintiffs  dismissing  the  complaint. 

In  the  Surrogate's  Court  this  matter  was  submitted  to  the 
surrogate  upon  the  petition  and  answer,  and  the  papers 
annexed  to  the  answer,  and  the  prayer  of  the  petition  waa 
denied. 

W.  J,  Hardy  for  appellant  The  language  of  the  answer  has 
not  the  force  of  an  allegation  of  a  fact.  The  petition  and  answer 
in  a  special  proceeding  are  qxiasi  pleadings,  and  by  analogy  to 
the  rules  of  pleading  in  an  action,  new  matter  in  an  answer 
must  be  deemed  to  be  controverted.  And  the  general  form  of 
the  allegation,  as  a  conclusion  from  more  particular  facts,  could 
only  be  permitted  in  a  pleading  as  distinguished  from  an  affi- 
davit. If  tlie  answer  be  treated  as  an  affidavit,  it  is  vicious, 
as  a  statement  upon  information  and  belief  without  giving  the 
sources  of  the  iHformation.     {Steuhen  Bank  v.  Alberger^  78  N* 
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Y.  258 ;  Moiory  v.  S^Diborn^  f)5  id.  584 ;  Crihben  v.  SchUlinger^ 
30  Hun,  248.)  The  judgment  in  Conklin  v.  Snyder^  is  no  bar 
to  this  proceeding.  {Sieve7i8<m  v.  LesUy^  TO  N.  Y.  512  ;  Crooke 
V.  County  of  Kings^  97  id.  451 ;  In  re  Livingatmiy  34  id.  573  ; 
Graham  v.  De  WiU,  3  Bradf.  186  ;  Genet  v.  IIu?it,  113  N.  Y. 
158;  Henderson  v.  Henderson^  Id.  1.)  The  petitioner  here 
was  a  party  in  interest  in  Jacob  Straut's  estate,  and  if  the  suit 
of  Conklin  v.  Hopper  was  instituted  for  any  purpose  beyond 
that  of  the  recovery  of  title  to  the  lands  standing  in  the  default- 
ing trustee's  name,  as,  for  instance,  an  accounting  as  to  Jacob 
Straut's  estate,  then  the  petitioner  was  a  necessary  party  to  that 
action,  and  not  having  been  brought  in  cannot  be  barred  by  a 
judgment  therein  against  the  trustees.  {Huhhell  v.  Medhury^ 
53  N.  Y.  98;  lilggs  v.  Cragg,  89  N.  Y.  488 ;  Code  Civ.  Pro. 
§2606;  Walton  \,  Walton,^  Ahh,\^.^.^  428;  Lire  Wllleti, 
15  X.  Y.  S.  R.  445.)  The  judgment  in  Conldin  v.  Snider  was 
not  an  adjudication  upon  the  merits,  but  is  based  upon  a  tech- 
nical stipulation.  Such  stipulation  was  personal  to  those  who 
entered  into  it,  and  is  binding,  if  at  all,  upon  them  only. 
[Wmiams  v.  TT.  U.  Tel,  Co,,  93  N.  Y.  194;  PeopU  v. 
Thacher,  55  N.  Y.  525 ;  Bell  v.  MerrlJieM,  109  N.  Y.  202.) 
The  claim  made  against  the  respondent  as  executor  of  the 
defaulting  trustee  is  not  a  bar  here.  (Code  Civ.  Pro.  §  2r)06 ; 
Eedf.  on  Surrogates,  658.) 

Irving  Browne  for  respondent.  The  appellant  is  bound  by 
the  judgment  in  the  action  by  the  trustees.  They  were  the 
proper  persons  to  institute  and  carry  on  the  proceeding  required 
for  the  protection  of  the  estate  and  all  persons  interested  therein. 
If  they  have  failed  in  their  duty  the  remedy  of  appellant  is 
against  them.  (  Weetjen  v.  Vihhard,  5  Hun,  2(55  ;  W.  R,  li,  C  h, 
V.  Nolan,  48  N.  Y.  513 ;  Schultz  v.  Cookhghani,  30  Ilun,  443,) 
Appellant'^  claim  was  denied  by  the  answer,  and  a  dismissal 
of  the  application  was  proper.  Under  such  circumstances  the 
surrogate  could  not  proceed  without  the  presence  of  all  the 
parties  interested  in  the  estate,  including  the  trustees.  {Biggs 
V.  Cragg,  89  N.  Y.  47.) 
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Earl,  J.  Nothing  was  presented  to  the  surrogate  but  the 
petition  and  answer,  and  upon  them  he  was  asked  to  make  his 
decision.  The  petitioner  offered  no  proof  and  asked  for  no 
time  that  he  might  introduce  proof;  The  order  of  the  surro- 
gate recites  that  it  was  made  upon  the  petition  and  answer, 
after  hearing  counsel  for  the  petitioner  and  for  Snider.  Under 
such  circumstances,  it  is  not  entirely  plain  what  facts  we  have 
before  us,  or  what  facts  must  be  assumed  to  be  true.  The 
material  allegations  of  the  petition,  so  far  as  they  show  any 
legal  liability  of  Snider  to  account  as  executor  of  Edward  J. 
Straut,  were  denied.  He  put  in  issue  the  allegations  of  the 
petition  tliat  the  property  of  Jacob  Straut  came  into  the  pos- 
session of  Edward  J.  Straut,  and  denied  that  after  the  death 
of  Edward  J.  Straut  any  of  the  property  of  Jacob  Straut,  or 
of  his  estate,  came  into  his  hands.  Assuming  these  denials  to 
be  true,  what  account  could  Snider  render  ?  Then,  there  is 
nothing  for  him  to  account  for.  Before  Snidel",  as  executor  of 
Edward  J.  Straut,  could  be  called  upon  to  render  any  account 
as  to  the  estate  of  Jacob  Straut,  it  may  be  at  least  plausibly 
claimed  that  the  petitioner  should  have  furnished  some  proof 
that  some  portion  of  that  estate  came  into  the  hands  of  Edward 
J.  Straut,  and  that  he  had  not  in  his  life-time  accounted 
therefor. 

But,  if  we  assume,  as  was  probably  assumed  by  the  surro- 
gate, that  the  allegations  contained  in  the  petition,  and  the 
admissions  contained  in  the  answer  together  would  otherwise 
have  been  sufficient  to  authorize  an  order  against  the  defend- 
ant by  the  surrogate,  requiring  him  to  render  an  account,  we 
think  the  action  brought  in  the  Supreme  Court  furnished  a 
complete  answer  to  the  petition.  That  was  an  action  brought 
by  the  trustees  under  the  will  of  Jacob  Straut,  to  compel  Snider 
as  the  executor  of  Edward  J.  Straut,  among  other  things,  to 
account  for  all  the  property  that  came  to  Edward  J.  Straut, 
as  executor  of  Jacob  Straut.  The  allegations  were  full  and 
ample,  if  s.ustained  by  proof,  to  authorize  a  judgment  against 
Snider  for  an  accounting  and  for  any  balance  that  might  be 
found  due  upon  such  accounting.     The  result  of  that  litigation, 
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after  a  ti-ial  and  the  decision  of  all  the  courts,  was  a  judgment 
dismissing  the  complaint  upon  the  merits.  If  the  petitioner 
claimed  that  that  judgment  was  not  based  upon  the  merits,  or 
that  for  any  reason  the  adjudication  proceeded  upon  some 
ground  that  would  not  be  a  bar  to  the  accounting  sought  in  this 
proceeding,  lie  should  have  shown  it  by  competent  evidence. 
In  the  absence  of  any  proof,  it  must  be  assumed  that  that  liti- 
gation involved  everything  alleged  in  the  complaint,  and  that 
the  adjudication  covered  the  whole  ground  of  the  complaint, 
and  that  thus,  as  against  the  plaintiffs  in  that  action,  it  was  a 
final  adjudication  that  Snider,  as  executor  of  E'^ward  J.  Straut, 
was  not  bound  to  account  for  any  of  the  estate  of  Jacob  Straut, 
and  that- as  such  executor,  nothing  was  due  from  him  to  such 
estate  or  to  the  trustees  thereof. 

But  this  petitioner  claims  that  he  is  not  bound  by  that  adju- 
dication for  the  reason  that  he  was  not  a  party  to  that  action. 
It  is  the  general  rule,  undoubtedly,  that  one  is  not  bound  by 
an  adjudication  in  an  action  to  which  he  is  not  a  party.  But 
to  this  rule  there  are  many  well-recognized  exceptions.  Execu- 
tors, administrators,  assignees  and  receivers  all  act  representa-. 
tively  as  trustees  of  other  persons,  and  yet  in  actions  brought 
1)y  them  to  recover  trust  property  or  to  reduce  trust  property 
to  possession,  the  beneficiaries  and  parties  ultimately  entitled 
to  the  benefit  of  the  property  are  not  necessary  parties.  Here 
these  trustees,  appointed  to  take  the  place  of  the  trustees  under 
the  will  of  Jacob  Straut,  had  the  legal  title  to,  and  were  the 
legal  owners  of  the  personal  property  belonging  to  the  trust 
estate  {T,  G.  T.  Co.  v.  C,  B.  c&  Q,  R.  R.  Co.,  123  N.  Y. 
37);  and  it  has  never  been  held  that  in  an  action  by  the  trustees 
to  reduce  such  property  to  possession,  or  to  subject  it  to  their 
control,  it  is  necessary  to  make  the  beneficiaries  parties.  In 
such  an  action  they  represent  the  whole  title  and  interest,  and 
their  action,  in  the  absence  of  fraud  or  collusion,  is  binding 
upon  the  beneficiaries.  In  the  action  brought  by  these  trustees 
there  was  no  question  between  them  and  the  beneficiaries,  and 
no  question  between  the  beneficiaries  tliemselves.  The  only 
question  at  issue  was  between  the  trustees  and  a  stranger  to 
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the  trust,  who  was  alleged  to  have  in  his  possession,  or  to  be 
liable  to  account  for,  certain  property  belonging  to  the  trust, 
and  in  such  an  action  it  is  well  settled  now  that  the  beneficiaries 
are  not  necessary  parties.  (Ilorsley  v.  Fawcett,  11  Bear.  565 ; 
Goldsmid  v.  Stonehewer^  9  Hare  App.  38 ;  Doody  v.  HUfgins^ 
Id.  32 ;  Fowler  v.  Bayldon^  Id.  78 ;  Adams  v.  BradUy,  12 
Mich.  346  ;  Ashton  v.  Atlantic  Bank^  3  Allen,  217 ;  Boyden 
V.  Partridge,  2  Gray,  190;  Cary  v.  Brauon,  92  U.  S.  171; 
Kerri'Son  v.  Stewart,  93  id.  155  ;  Western  B.  R,  Co,  v.  Kol^ny 
48  N.  Y.  513.)  If  the  purpose  of  the  action  had  been,  among 
other  things,  to  determine  rights  as  between  the  beneficiaries 
themselves,  or  as  between  the  trustees  and  the  beneficiaries, 
then  it  would  have  been  necessary  to  bring  them  in  as  parties. 
The  rule  is  thus  laid  down  in  Perry  on  Trusts,  section  328 : 
"  It  is  the  duty  of  a  trustee  to  defend  and  protect  the  title  to 
the  trust  estate,  and  as  the  legal  title  is  in  him,  he  alone  can 
sue  and  be  sued  in  a  court  of  law.  The  cestui  que  trust,  the 
absolute  owner  of  the  estate  in  equity,  is  regarded  in  law  as  a 
stranger."  In  Story's  Eq.  Pleadings  (9th  ed.),  p.  192,  note  a, 
it  is  said  :  "  Where  a  suit,  brought  by  a  trustee  to  recover  the 
trust  property,  does  not  give  rise  to  any  conflict  of  interests 
between  the  cestui  que  trusts,  and  does  not  involve  an  investi-' 
gation  into  their  relations  with  each  other,  the  cestui  que  trusts 
are  not  necessary  parties."  In  Western  B.  B,  Co.  v.  Nolan 
{supra),  it  was  held  that  trustees  who  have  the  title  to  the  trust 
fund  are  the  proper  parties  plaintiff  in  an  action  to  maintain 
and  defend  the  fund  against  wrongful  attack  or  injury  tendin"g 
to  impair  its  safety  or  amount,  and  that  neither  the  cestui  que 
^ri/^^  nor  other  beneficiaries  can  maintain  such  an  action  against 
a  third  person,  except  in  case  the  trustees  refuse  to  perform 
their  duty,  and  then  the  trustees  should  be  made  parties 
defendant.  In  Cary  v.  Brown  {supra),  it  was  held  that  a  suit 
brought  by  a  trustee  to  recover  tnist  property,  or  to  reduce  it 
to  possession,  in  no  wise  affects  his  relations  with  his  cestui  qur 
tr\tsts,  and  it  is  unnecessary  to  make  them  parties.  In  Horsley 
V.  Fawcett  {supra),  the  master  of  the  rolls  says:  "If  the 
object  of  the  bill  were  to  recover  the  fund  with  a  view  to  its 
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administration  by  the  court,  the  parties  interested  must  be 
present ;  but  it  merely  seeks  to  recover  the  trust  moneys,  so  as 
to  enable  the  trustee  hereafter  to  distribute  them  conformably 
with  the  trust  declared.  It  is,  therefore,  unnecessary  to  bring 
before  the  court  the  parties  beneficially  interested." 

These  trustees  could  have  accounted  and  settled  with  Snider 
and  discharged  him  without  suit,  and  such  settlement,  if  fairly 
and  honestly  made,  would  have  been  binding  upon  the  bene- 
ficiaries. The  rule  as  to  the  maintenance  of  actions  by  trustees 
in  their  own  names,  without  the  presence  of  the  beneficiaries 
as  parties,  is  somewhat  enlarged  by  section  449  of  the  Code, 
which  provides  that  a  trustee  of  an  express  trust  may  sue 
without  joining  with  him  the  person  for  whose  benefit  the 
action  is  prosecuted ;  and  wherever  a  trustee  may  sue  in  his 
own  name  without  joining  the  beneficiaries  of  the  trust,  in 
the  absence  of  fraud  or  collusion,  the  beneficiaries  are  bound 
by  the  results  of  the  action.  If  the  trustees  in  that  action  had 
prevailed  and  recovered  any  property  from  Snider  therein, 
the  recovery  would  have  inured  to  the  benefit  of  this  petitioner 
and  all  the  other  beneficiaries  under  the  will  of  Jacob  Straut. 
As  Snider  would  have  been  bound  by  the  judgment,  as  between 
him  and  any  and  all  of  the  beneficiaries  in  the  event  of  suc- 
cess by  the  plaintiff  in  that  action,  so  they  are  bound  by  the 
results  of  the  action  in  the  event  of  his  success. 

But  it  is  claimed  on  behalf  of  the  petitioner  tliat  the  trustees 
were  not  trustees  for  him  and  did  not  represent  him,  and  that ' 
as  to  one-seventh  of  the  estate  of  Jacob  Straut  they  were  the 
trustees  of  his  mother  Maria  Hopper  and  represented  her  only. 
In  this  the  learned  counsel  for  the  petitioner  is  clearly 
mistaken.  These  trustees  were  to  take  the  trust  estate  and 
hold  it  and  manage  it  as  trustees  and  pay  the  income  thereof 
to  Maria  Hopper  during  her  life,  and  after  her  death  to  pay 
the  principal  and  remaining  income  to  her  children,  share  and 
share  alike.  During  her  life-time  they  held  the  principal  of 
the  estate,  not  only  for  her  benefit,  but  for  the  benefit  of  her 
cliildren,  and  after  her  death  they  had  a  trust  duty  to  perform. 
Bv  the  tenth  clause  of  th«  will  the  trust  would  continue  after 
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the  death  of  Maria  Hopper  until  her  children  reached  majority, 
and  might  continue  longer.  Therefore,  in  holding  and  con- 
trolling the  trust  estate,  and  in  reducing  it  to  possession,  the 
trustees  represented  not  only  the  life  beneficiaries,  but  those 
who  were  to  take  after  their  death.  The  suit  brought  by  the 
trustees  against  Snider  and  others  was  really  a  litigation  between 
them  and  Snider,  and  no  other  persons  were  necessary  parties. 
The  tnistees,  as  plaintiffs,  represented  all  the  parties  bene- 
ficially interested  in  the  trusts  under  the  will  of  Jacob  Straut, 
and  none  of  the  persons  thus  benefically  interested  were  nec- 
essary parties.  Snider,  as  defendant,  represented  all  the  parties 
interested  in  the  estate  of  Edward  J.  Straut,  and  none  of  them 
were  necessary  parties  defendant  to  the  accounting  between 
the  plaintiffs  and  Snider.  No  relief  in  that  action  was  prayed 
for  against  anyone  except  Snider.  It  does  not  appear  that 
there  was  any  adjudication  against  anyone  except  Snider,  and 
when  he  procured  a  reversal  of  the  judgment  rendered 
against  him  upon  the  report  of  the  referee  and  final  judgment 
dismissing  the  complaint,  there  was  nothing  left  of  that  action 
or  of  the  adjudication  therein. 

The  petitioner  filed  his  petition  on  the  14th  day  of  Decem- 
ber, 1887,  more  than  thirty  years  after  the  death  of  Jacob^ 
Straut,  more  than  six  years  after  the  death  of  Edward  J, 
Straut,  and  four  years  after  the  death  of  Maria  Hopper. 
After  the  lapse  of  so  much  time  he  cannot  well  claim  tliat 
doubtful  questions  of  law  or  of  fact  should  be  resolved  in  his 
favor. 

The  order  of  the  General  Tenn  should  be  aflimied,  with 
costs. 

All  concur. 

Order  affirmed 
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Oliver  H.  Booth  et  al.,  as  Executors,  etc.,  Respondents,  r.  ^^^  ^15 

The   Baptist  Church  of  Christ  of  Poughkeepsie  et  al.,  I6I  140 

Respondents,  Cornelia  Van  Kleeck  et  al..  Appellants. 

The  will  of  V.  directed  his  executors  to  purchase  land  and  to  erect  thereon 
a  suitable  structure  for  an  orphan  asyli^m;  they  were  also  directed  ta 
procure  the  passage  of  an  act  by  the  legislature  incorporating  the  asylum, 
and  after. the  completion  of  the  building,  to  convey  said  premises  to  the 
corporation,  also  to  assign  and  transfer  to  it  a  sum  specified  for  a  per- 
manent fund  for  its  maintenance  of  the  asylum.  In  a  codicil,  the  tes- 
tator stated  that  since  making  the  will,  he  had  purchased  certain  real 
estate  specified,  and  he  directed  his  executors  to  devote  this  property  to 
the  purposes  of  the  asylum.  In  an  action  for  the  construction  of  the 
will,  it  appeared  that  about  four  months  after  the  death  of  the  testator, 
the  executors  procured  the  passage  of  an  act  incorporating  the  asylum, 
as  directed  in  the  will.  Held,  that  the  attempted  gift  w^as  both  execu- 
tory and  contingent,  and  the  devisee  and  legatee  not  being  in  existence 
at  the  time  of  the  death  of  the  testator,  the  gifts  were  void  as  suspend- 
ing the  power  of  alienation  for  an  indefinite  period  not  measured  by 
lives  in  being;  that  no  trust  in  the  executors  was  created  and  no  trust 
estate  vested  in  them,  but  they  held  the  property  simply  as  executors; 
that  the  duty  of  paying  over  the  legacy  was  merely  the  duty  of  an 
executor  and  not  the  execution  of  a  power;  but,  assuming  that  to 
some  extent  there  was  a  special  authority  which  affected  the  personal 
estate  and  could  be  treated  as  a  power,  and  assuming  that  the  asylum 
•  was  to  get  its  title  to  the  real  estate  from  the  execution  of  a  power  of 
transfer  given  to  the  executors,  and  that  the  fee  of  the  land  and  the  title 
to  the  fund  descended  to  the  heirs  and  next  of  kin,  subject  to  the  execu- 
tion of  the  power,  this  would  not  cure  the  objection  or  validate  the 
provision. 

A  perpetuity  cannot  be  created  by  means  of  a  power  in  trusi  any  more 
than  by  a  direct  limitation.     (1  R.  S.  737,  g§  128,  129.) 

The  will  also  gave  a  legacy  to  an  incorporated  church,  "provided  said 
church  shall  raise  a  sum  sufficient,  with  this  legacy,"  to  pay  oflf  a  mort- 
gage and  its  other  debts  within  two  years  after  the  testator's  death;  and 
it  was  further  provided  that  "in  case  of  failure  to  do  this,  then  thii 
legacy  shall  lapse  and  go  into  the  residuum  "  of  the  testator's  estate^ 
Held,  that  the  condition  was  a  condition  precedent  to  the  vesting  of  the 
legacy;  and  that  the  bequest  was  invalid. 

The  will  contained  a  residuary  clause  by  which  the  residuary  estate  was 
given  to  said  asylum  ".when  incorporated,"  and  to  two  other  institutions 
named  "  equally,  share  and  share  alike. "  Following  the  residuary  clause 
was  this  provision:  "In  case  any  of  the  ;?ifts  or  devises  hereinabove 
given  shall  be  adjudged  void  or  illegal  for  any  reason,  then  I  give  and 
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devise  the  property  mentioned  and  described  in  such  void  or  illegal  gifts 
or  devises  to  ray  executors  hereinafter  named,  in  trust,  for  them  to  carry 
out  and  accomplish  the  things  and  objects  designed  by  me  in  such  void 
and  illegal  gifts  and  devises."  IfeUI,  that  the  provision  quoted  was  illegal 
and  ineflfective  as  a  devise  or  legacy;  but  that  the  testator's  meaning  was 
to  carry  over  to  his  executors  only  such  dispositions  as  utterly  failed, 
and  not  those  which,  failing  in  one  dirt^ctiou,  were  yet  within  the  scope 
of  tne  residuary  clause;  and  so,  that  it  was  not  restrictive  of  the  residu- 
ary gift;  that  the  void  gifts  fell  into  and  became  part  of  the  residue; 
that  the  two  beneficiaries  named  in  the  residuary  clause,  who  had  power 
to  take,  each  took  one-third  of  the  residue  thus  increased;  but  that,  as 
the  gift  of  the  other  third  to  the  asylum  failed,  that  third  was  undis- 
posed of  by  the  will  and  passed  to  the  heirs  and  next  of  kin  of  the 
testator. 

The  will  gave  legacies  to  certain  charitable  institutions  upon  condition 
that  each  should  pay  annuities  of  specified  amounts,  equal  to  the  accru- 
ing interest,  to  certain  persons  for  their  lives;  these  legacies  were 
directed  to  be  paid  in  certain  securities  specified  by  the  testator,  and  it 
was  provided  that,  in  case  the  securities  should  fail  to  realize  the  amount 
of  the  several  annuities,  then  that  the  payment  of  any  deficiencies  should 
fall  upon  the  residuary  legatees.  It  was  claimed  that  these  bequests 
were  invalid,  because  none  of  the  corporations  named  could  take  with- 
out applying  their  property  to  uses  not  authorized  by  their  charters. 
Jfrld,  untenable;  that  the  gifts  to  the  institutions  were  in  effect  only  of 
the  principal  sums  named,  the  interest  and  income  being  beqeathed  to 
the  annuitants;  and  that  the  corporations  were  not  required  to  appro- 
priate their  own  property  to  unauthorized  purposes,  but  simply  to  pay 
over  the  income,  which  was  not  theirs,  to  the  true  owners. 

The  will  gave  a  legacy  of  **  $10,000  in  100  shares,  par  value  $100  a  share, 
of  the  capital  stock  cf  some  good  railroad  or  coal  company,  guaranteed  " 
to  be  selected  from  the  testator's  securities.  The  testi\tor  then  added, 
••  among  my  papers  will  be  found  a  memorandum  of  the  various  secur- 
ities I  have  selected  for  the  payment  of  the  several  legacies."  Such  a 
paper  was  found  with  the  will ;  it  set  apart,  among  other  things,  to  the 
beneficiary  named,  *'  $10,000  or  100  shares"  of  certain  railroad  stock 
named.  Jftld,  that  the  paper  was  of  a  testamentary  nature  and  could 
not  !)e  taken  as  a  part  of  the  will  to  affect  or  modify  its  terms;  and  so, 
tliat  the  legacy  was  general,  not  specific. 

Bhipnuin  V.  IMlins  (98  N.  Y.  311);  BUinchard  v.  nianchard  (4  Hun,  289;  70 
N.  Y.  015);  Burr  ill  v.  Rxirdmati  (43  id.  254);  Infflts  v.  Sailors'  Snvg  Har- 
bour  (3  Pet.  99),  distinguished. 

(Argued  March  16.  1891;  decided  April  14,  1891.) 

A  vvv.w.  from  judgment  of  the  General  Tenn  of  the  Supreme 
(?oiirt  in  the  second  judicial  department,  entered  upon  an  order 
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made  May  14,  1890,  which  affirmed  a  judgment  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term. 

Tliis  action  was  brought  to  procure  a  judicial  construction 
of  the  will  and  codicil  of  John  Guy  Yassar,  deceased. 

The  clauses  of  the  will  and  codicil  in  question  are  as  follows : 

"  Having  no  lineal  heirs,  my  desire  and  aim,  in  the  disposi- 
tion of  my  property,  are  to  do  the  most  good  and  to  forward 
the  cause  of  humanity." 

"  7.  I  give  to  the  Baptist  Church  of  Poughkeepsie,  situate  in 
Mill  street  in  the  city  of  Poughkeepsie,  the  sum  of  t%n 
thousand  dollars,  in  ten  one-thousand  dollar  bonds,  towards 
paying  the  mortgage  and  other  debts  of  said  church,  pro- 
vided said  church  shall  raise  a  sum  sufficient,  witli  this  legacy, 
to  pay  off  such  mortgage  and  other  debts  of  said  church 
within  two  years  of  my  decease ;  and  in  case  of  failure  to 
do  this,  then  this  legacy  shall  lapse  and  go  into  the  residuum 
of  my  estate." 

"  14.  I  give  to  Yassar  Brothers  Home  for  Aged  Men,  seven 
thousand  dollars,  in  seven  one-thousand  dollar  five  per  cent 
long  bonds,  as  its  own,  but  upon  the  express  condition  that  the 
said  home  pays  the  following  annuities,  viz. :  One  hundred 
and  fifty  dollars,  annually,  in  half-yearly  payments,  to  the 
Kev.  Edward  Yan  Kleeck,  for  and  during  the  term  of  his 
life ;  one  hundred  and  fifty  dollars,  annually,  in  half-yearly 
payments,  to  Cornelia  Yan  Kleeck,  for  and  during  the  term 
of  her  life,  and  fifty  dollars,  annually,  to  James  Yan  Kleeck, 
in  half-yearly  payments,  for  and  during  th#  term  of  his 
natural  life.  The  principal  fund  to  go  into  and  form  part  of 
the  repair  fund  of  said  home,  and  the  interest  and  income  to 
be  applied  towards  the  payment  of  the  repairs  of  said  home, 
and  in  case  the  whole  amount  should  not  be  needed  for  such 
purpose,  then  the  excess  to  go  into  the  maintenance  fund  of 
said  home. 

"  I  give  to  Yassar  Brothers  Home  for  Aged  Men  the  sum 

of  fifteen  thousand  dollars,  in  fifteen  one-thousand  dollars  (sic) 

good  first  mortgage  railroad  long  bonds,  bearing  six  per  cent 

interest,  as  its  own,  but  upon  the  express  condition  that  the  said 

SicKELs— YoL.  LXXXI,        28 


21 B  B«K)TH  et  al.  V.  Baptist  Church  et  al.  [April^ 


Statement  of  case. 


iinme  nays  the  following  annuity,  viz. :  The  sum  of  nine  hun- 
*ireii  lollars,  annually,  in  half-yearly  payments,  to  Jameft 
V;ta4s*r  Harbottle,  for  and  during  the  joint  lives  of  himself 
.md  liih  wife,  Caroline  Harbottle,  and  upon  the  death  of  either 
*KitfO  tv  pay  the  said  sum  of  nine  hundred  dollars,  annually,  in 
uiif-yearly  payments,  to  the  survivor  for  and  during  his  or  her 
*;fi*-  Tlie  principal  fund  to  go  and  belong  to  the  maintenance 
fund  *ti  said  home. 

*  H.  I  give  to  the  said  Yassar  Brothers  Home  for  Aged 
V^ti,  Hie  further  sum  of  eighteen  thousand  dollars,  in  eighteen 
Mnt*-rtiiUL<and  dollar  good  railroad  long  bonds,  bearing  live  per 
**vnr  interest,  as  its  own,  but  upon  the  express  condition  that 
riiC*  sa^d  home  will  pay  the  following  annuity,  viz.:  The  sum 
tir  :un't^  hundreil  dollars,  annually,  in  half-yearly  payments,  to 
'My  ^tsfer-in-law,  Irene  B.  Yassar,  widow  of  my  dearly  beloved 
dtvi'tis^^l  bn>ther,  Matthew  Yassar,  Jr.,  for  and  during  the 
a*mi  of  her  life,  should  she  remain  his  widow ;  if,  however, 
4w  Jiould  marry,  then  and  after  her  marriage,  to  pay  to  her, 
.iivriu^Hfly,  the  sum  of  two  hundred  and  lifty  dollars,  in  half- 
yvurly  [>ayments,  for  and  during  the  term  of  her  life.  The 
siKl  princi|>al  fund  to  go  to  and  belong  to  the  maintenance 
futitl  ^*f  said  home. 

**  I T*  I  give  to  Yassar  Brothers  Hospital  the  sum  of  seven- 
nvn  dunisiind  dollars,  in  seventeen  one-thousand  dollar  good 
n^it^^d  long  Innids,  bearing  five  per  cent  interest,  as  its  own  ;. 
but  u^H^n  tlie  express  condition  that  the  said  hospital  will  pay 
the  folU^wing  %nnuity,  viz. :  The  sum  of  eight  hundred  and 
tifiv  dollars  annually  in  half-yearly  payments,  to  my  sister-in- 
U\\\  I^vne  H.  Yassar,  widow  of  my  dearly  beloved  deceased 
l*n*tlhn',  Matthew  Yassar,  Jr.,  for  and  during  the  term  of  her 
Ul\\  htuudd  she  remain  his  widow ;  if,  however,  she  should 
tuttrrv,  thou,  and  after  her  marriage,  to  pay  to  her,  annually,  the 
MiiH  tif  two  hundred  and  fifty  dollars,  in  half-yearly  payments, 
f^»r  t^nd  iluring  the  term  of  her  life.  The  said  principal  fund, 
fu  pi  nnd  belong  to  the  maintenance  fund  of  said  hospital. 

•*1S,  1  give  to  Yassar  Brothel's  Institute  the  sum  of  ten 
fltoustuul  dollars,  in  one  hundred  shares,  par  value  one  hundred 
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dollars  a  share,  of  the  capital  stock  of  some  good  railroad  or  coal 
company,  guaranteed,  to  be  selected  from  my  securities,  as  its 
own ;  but  upon  the  express  condition  that  the  said  institute 
will  pay  the  following  annuity,  viz. :  The  sum  of  five  hundred 
dollars,  annually,  in  half-yearly  payments,  to  my  namesake, 
John  Guy  Vassar,  2nd,  for  and  during  the  term  of  his  life. 
The  said  principal  fund  to  go  to  and  belong  to  the  repair,  taxes 
and  insurance  fund  of  said  institute  only. 

'* Among  my  papers  will  be  found  a  memorandum  of  the 
various  securities  I  have  selected  for  the  payment  of  the 
several  legacies  given  in  the  jabove  fourteenth,  fifteenth,  six- 
teenth, seventeenth  and  eighteenth  clauses  of  this  my  will, 
which  my  executors  are  directed  to  deliver  as  indicated.^  And 
the  provisions  in  the  said  14,  15,  16,  17  and  18  clauses  are 
made  for  the  purpose  of  insuring  the  payment  of  said  several 
annuities  ;  but  if,  for  any  cause,  the  securities  selected  by  me 
for  this  purpose  should  fail  to  realize  the  amount  of  said 
several  annuities,  then  I  charge  the  payment  of  any  and  all 
deficiencies  on  my  several  residuary  legatees  under  this  my 
will  equally,  meaning  and  intending  by  this  charge  to  make 
the  payment  of  such  annuities  certain." 

"31.  I  direct  my  executors,  within  six  months  after  my 
decease,  if  practicable,  to  purchase  suitable  grounds  in  the  said 
city  of  Poughkeepsie  for  an  orphan  asylum,  to  be  known  and 
called  the  'John  Guy  Vassar  Orphan  Asylum,'  for  poor  legiti- 
mate orphan  children,  free  of  charge,  bom  in  the  county  of 
Dutchess,  and  open  alike  to  all  creeds  and  color,  and  free  from 
all  sectarian  influence  and  control,  trusting  that  it  will  be  man- 
aged and  conducted  in  a  manner  that  will  commend  it  to  a 
Christian  community.  If  grounds  can  be  found  with  a  suit- 
able building  thereon,  then  I  prefer  that  my  executors,  all 
things  considered,  should  give  this  the  preference,  and  for  the 
purchase  of  such  grounds,  and  for  repairing  and  adapting  the 
building  thereon,  or  as  tlie  case  may  be,  for  building  a  solid 
and  substantial  structure  thereon,  for  heating,  equipping,  fur- 
nishing, fencing,  grading,  improving  and  ornamenting  the 
grounds  all  complete  for  occupancy,  I  authorize  my  executors 
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to  expend  not  to  exceed  the  sum  of  eighty-one  thousand  dollars, 
and  wliat  may  remain  of  said  sum  shall  go  into  the  endowment 
or  maintenance  fund  of  said  asylum  hereinafter  provided. 

"  I  direct  tny  executors,  as  soon  as  practicable,  to  procure  an 
act  to  be  passed  by  tlie  legislature  of  tlie  state  of  New  York, 
incorporating  said  asylum,  under  the  name  of  'John  Guy 
Vassar  Orphan  Asylum,'  with  suitable  powers,  and  as  soon 
after  the  completion  of  said  asylum  building  and  fitting  it  for 
occupancy,  as  practicable,  I  direct  my  said  executors  to  convey 
said  premises  to  the  said  incorporation,  absolutely  ;  and  I  direct 
my  said  executors  at  the  same  time,  or  soon  thereafter,  to 
assign  and  transfer  to  the  said  'John  Guy  Vassar  Orphan 
Asylum,'  one  hundred  thousand  dollars,  in  my  best  railroad  first- 
mortgage  long  date  bonds,  bearing  seven  per  cent  interest  — 
and  coal  stock  guaranteed,  at  par  value,  for  a  permanent  fund 
for  the  maintenance  of  said  asylum. 

"I  leave  a  written  memorandum,  which  will  accompany 
this,  my  will,  designating  the  securities  I  have  selected  to  be 
delivered  by  my  executors,  in  discharge  of  the  several  legacies 
hereinabove  given ;  and  the  said  several  beneficiaries  are 
respectively  authorized,  when  and  as  such  securities  become 
due  and  payable,  to  reinvest  the  proceeds  in  the  United  States 
and  state  government  bonds,  in  firet-class  railroad  first  mort- 
gage bonds,  and  on  bond  and  mortgage. 

"  I  give  and  devise  all  the  rest  and  residue  of  my  estate  to 
the  John  Guy  Vassar  Orphan  Asylum,  when  incorporated,  the 
Vassar  Brothers  Hospital,  and  Vasscr  College,  equally,  share 
and  share  alike.  All  securities  not  now  paying  interest,  I 
direct  to  be  held  for  improvement,  and  not  sacrificed ;  a  list  of 
which,  with  suggestions,  will  be  found  among  my  papers. 
And  these  securities  in  my  residuary  estate  are  to  be  passed 
over  (sic)  to  the  respective  legatees  at  par  value. 

"  38.  In  case  any  of  the  gifts  and  devises  hereinabove  given 
shall  be  adjudged  void  or  illegal,  for  any  reasons,  then  I  give 
and  devise  tlie  property  mentioned  and  described  in  such  void 
or  illegal  gifts  and  devises  to  my  executors  hereinafter  named, 
in  trust,  for  tliem  to  carry  out  and  accomplish  the  end  and 
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objects  designed  by  me  in  such  void  and  illegal  gifts  and 
devises." 

Clause  of  codicil: 

"  Second.  Whereas,  I  have  made  provision  in  my  said  will 
for  the  purchajse  of  suitable  grounds  for  an  orphan  asylum,  to 
be  known  and  called  the  '  John  Guy  Vassar  Orphan  Asylum,' 
and  whereas  I  have  since  purchased  the  '  College  Hill '  prop- 
erty, so  called,  it  is  my  will  and  I  direct  my  executors  to  devote 
said  '  College  Hill '  property  to  the  purposes  of  said  orphan 
asylum,  as  in  my  said  will  provided," 

The  further  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Henry  M.  Taylor  for  Matthew  Yassar,  Helen  M.  Haight 
and  others,  appellants.  The  provisions  and  bequests  to  and 
for  the  John  Guy  Vassar  Orphan  Asylum  in  the  thirty -iirst 
and  thirty-seventh  clauses  of  the  will  are  null  and  void,  because 
at  the  decease  of  the  testator  there  was  no  such  corporation  in 
being,  and  because  the  time  in  which  a  charter  was  to  be  pro- 
cured from  the  legislature  is  not  limited  upon  a  term  of  life  or 
lives  in  being  at  the  death  of  the  testator,  and  there  is  an 
unlawful  suspensidii  of  the  absolute  ownership  of  the  personal 
property  and  of  the  power  of  alienation  of  the  real  estate. 
{CruiJcshmik  v.  Ilmne^  113  N.  Y.  337;  Leonard  v.  Burr^  18 
id.  107 ;  Dodge  v.  Pond^  23  id.  69 ;  Beehman  v.  Bomor,  Id, 
316;  Rose  v.  Rone,  A  Abb.  Ct.  App.  Dec.  108;  White  v. 
Howard,  46  N.  Y.  144-160 ;  Williams  y.  Williams,  8  id.  536  ; 
Levy  V.  Levy,  33  id.  97;  Haynes  v.  Sherman,  117  id.  437; 
Phdps  V.  Pond,  23  id.  69.)  The  incorporation  of  the  asylum 
after  the  death  of  the  testator  had  no  effect  upon  the  rights  of 
the  parties  which  became  vested  at  the  death  of  the  testator. 
[White  v.  Howard,  46  N.  Y.  167;  Lure  McGraw,  111  id. 
110.)  If  it  is  claimed  that,  under  the  thirty-eighth  clause  of 
the  will,  the  executors,  as  trustees,  should  execute  the  trust 
without  an  incorporation,  the  answer  is  that  it  was  plainly  not 
the  intent  of  the  testator  that  they  should  so  administer  it. 
The  testator  intended  an  incorporated  institution  on  College 
Hill,  bearing  the  name  of  John  Guy  Yassar  Orphan  Asylum, 
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and  nothing  else.  {BurrUl  v.  Boardinan^  43^  N.  Y.  257.) 
The  executors  as  trustees,  cannot  take  and  execute  the  trust, 
because  it  is  a  trust  not  limited  upon  lives,  and  the  Eevified 
Statutes  as  to  perpetuities  apply  to  such  bequest.  (3  R.  S. 
2176,  2193,  §§  14,  15,  128 ;  Holmes  v.  Mead,  52  N.  Y.  332 ; 
Holland  v.  AUoeh,  108  id.  312 ;  In  re  O'llara,  95  id.  417; 
SchettUr  v.  Smith,  41  id.  134 ;  Adams  v.  Perry,  43  id.  497.) 
The  bequest  in  the  7th  clause  of  the  will  to  the  Baptist  church 
of  Poughkeepsie  of  $10,000,  provided  said  church  shall  raise 
a  sum  sufficient  with  such  legacy  to  pay  off  the  mortgage  and 
other  debts  of  the  church  within  two  years  after  the  testator's 
decease,  is  invalid,  because  of  the  suspension  of  the  absolute 
title  to  said  legacy  for  a  term  of  years  and  for  a  term  not 
limited  by  life  or  lives.  {WiUiamis  v.  Williams^  8  N.  Y. 
536 ;  SchetUer  v.  Smith,  41  id.  328  ;  Hay  ties  v.  Sherman,  117 
id.  437;  Phelps  v.  Pond,  33  id.  69  ;  Levy  v.  Levy,  33  id.  97 ; 
Rose  V.  Pose,  4  Abb.  Ct.  App.  Dec.  108 ;  Beekman  v.  Bonsor, 
23  N.  Y.  306 ;  Leonard  v.  Burr,  18  id.  107.)  The  bequests 
in  the  fourteenth,  fifteenth,  sixteenth,  seventeenth  and  eigh- 
teenth clauses  of  the  will,  upon  the  condition  that  the  several 
corporations  pay  certain  annuities,  are  void.  (T-aws  of  1882, 
chap.  298 ;  Laws  of  1883,  chap.  290.)  None  of  tlie  annuitants 
and  none  of  the  purposes  of  the  annuities,  are  of  the  class  of 
persons  or  purposes  for  which  the  corporation  which  is  to 
contract  to  pay  it,  is  authorized  to  provide  and  apply  its  funds 
with  the  possible  exception  of  James  Van  Kleeck.  (2  R.  S. 
[7th  ed.]  1531,  §  3 ;  2  Kent's  Comm.  299 ;  Tracey  v.  Tall- 
madge,  14  N.  Y.  178 ;  Genesee  College  v.  Dodge,  26  id.  213  ; 
Davis  V.  0,  a  P.  P.  Co.,  131  Mass.  258 ;  AtUyniey-Geueral 
v.  T.  G.  E.  P.  P.  Co.,  L.  R  [5  App.  Cas.]  473-478 :  Jennison 
V.  C.  S.  Baiik,  44  Hun,  412;  Alexander  v.  Cavldwell,  83  N. 
Y.  480 ;  Piker  y.  Leo,  115  id.  93 ;  Wells  v.  Town  of  Salina, 
119  id.  280;  Chamherlain  v.  Chamberlain,  3  Lans.  360; 
43  N.  Y.  435;  Tinkham  v.  E.  P.  P.  Co.,  53  Barb.  393; 
Livingstone  v.  Gordon,  84  N.  Y.  136.)  As  to  bequests  tu 
Vassar  College,  it  is  the  law  that  a  corporation  limited  by  its 
charter  in  its  capacity  to  take  and  hold  property  to  a  certain 
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sum,  or  to  a  sum  yielding  a  certain  fixed  revenue  or  income, 
cannot  take  or  hold  property  in  excess  of  the  limitation,  and 
all  bequests  and  devises  of  property  in  excess  of  the  limit  are 
void,  and  the  property  so  unlawfully  devised  or  bequeathed 
vests  in  the  heirs  at  law  and  next  of  kin,  and  they  can  raise 
the  question.  {In  re  McGraw^  111  N.  Y.  ^^ ;  Chainberiain 
V.  Charnherlairiy  43  id.  424.)  The  court  erred  in  holding  tliat 
the  income  and  revenue  derived  from  the  so-called  trust  funds 
of  the  college  was  not  to  be  reckoned  as  income  and  revenue 
of  the  college  under  its  charter,  limiting  it  to  a  total  revenue 
of  $40,000  a  year.  {Chamherlain  v.  Chamherlain^  43  N.  Y. 
438;  In. re  McGraw^  111  id.  86.)  It  was  manifest  error  that 
the  court  found  that  Vassar  College  could  take  under  the  will 
of  the  testator  property,  the  income  of  which  did  not  exceed 
$250,000,  by  reason  of  the  act  of  the  Legislature  passed  after 
tlie  death  of  the  testator,  and  the  exceptions  thereto  are  well 
taken.  ( White  v.  Howard.  46  N.  Y.  160 ;  Cruikshank  v. 
Hmne,  113  id.  353  ;  In  re  McGraw,  111  id.  110-112.)  The 
rate  of  interest,  being  established  by  law  at  6  per  cent,  that 
witliin  the  intent  and  meaning  of  the  statute  limiting  its  income, 
it  should  be  reckoned  at  that  lawful  rate.  That  the  statute 
means  $40,000  a  year,  estimated  at  the  lawful  rate  of  interest 
{Chamberlai7i  v.  Chamberlain^  43  N.  Y.  439.)  The  words 
*' annual  income"  are  not  equivalent  of  "annual  value." 
Property  may  have  an  annual  value  without  any  income. 
(jT.  /.,  etc.,  Factory  v.  Coming,  45  Barb.  231-247 ;  Betts  v. 
Betts,  4  Abb.  [N.  O.]  400,  401.)  It  is  the  doctrine  of  this 
court  that  it  will  guard  and  give  effect  to  statutes  in  restraint 
of  gifts  of  property  in  mortmain,  and  will  be  astute  to  prevent 
their  violation.  {IlUlyer  v.  Miller,  10  Penn.  St.  326 ;  Cham- 
herlain  v.  Chamherlain,  43  N.  Y.  439 ;  In  re  McGraw,  111 
N.  Y.  107.)  The  void  bequests  and  devises  go  to  the  next  of 
kin  and  heirs  at  law.  {Riker  v.  Cornwell,  113  N.  Y.  124; 
In  re  Bejisori,  96  id.  499;  Kerr  v.  Dougherty,  79  id.  327, 
349 ;  Floyd  v.  Carow,  88  id.  560,  671 ;  White  v.  Howard, 
46  id.  169 ;  Beekman  v.  People,  27  Barb.  281 ;  23  N.  Y.  312; 
Downing  v.  Marshall,  23  id.  373 ;  Floyd  v.  Barker,  1  Paige, 
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482  ;  2  Redf .  on  Wills,  119 ;  Skeymsher  v.  NarthGoU,  1  Swanst, 
570  ;  Beehman  v.  Bonsor,  23  N.  Y.  12.) 

Hannibal  Smith  for  John  Harbottle  and  Mary  Ann  Hunt- 
ington, appellants.  The  beqneste  to  the  John  Guy  Vassar 
Orphan  Asylum  are  invalid.  (1  R.  S.  [8th  ed.]  723,  §  14, 
773,  §  1.)  The  will  and  codicils  are  invalid  as  bequests  in 
presenti  to  the  John  Guy  Vassar  Asylum,  for  the  reason  that 
the  beneficiary  had  no  existence  at  the  time  of  the  death  of  the 
testator.  {Sherwood  y.  A.  B.  Society^  4  Abb.  Ct.  App.  Dec. 
227 ;  Owens  v.  Missionary  Society^  14  N.  Y.  381 ;  White  v. 
Haward^  46  id.  144 ;  Hawley  v.  James^  16  Wend.  61 ;  Leon- 
ard V.  Burr,  18  N.  Y.  96 ;  Schsttl^r  v.  Smith,  41  id.  328 ; 
BurriU  v.  Boardman,  43  id.  254 ;  Hose  v.  Hose,  4  Abb.  Ct. 
App.  Dec.  108 ;  Warner  v.  Durant,  76  K  Y.  133 ;  Cruik- 
shank  V.  Home,  113  id.  337 ;  In  re  Mayor,  etc.,  55  Hun,  204  ; 
Greenland  v.  Waddell,  116  N.  Y.  234.)  The  invalidity  of 
the  will  and  codicil  as  to  this  orphan  asylum  is  not  cured  by 
reason  of  its  incorporation  subsequent  to  the  death  of  the  tes- 
tator. ( White  v.  Howard,  46  N.  Y.  144 ;  Matter  of 
McGraw,  111  id.  66.)  The  reason  for  the  invalidity  of  the 
will  and  codicil  is  not  that  the  will  attempts  merely  to  provide 
for  a  beneficiary  in  the  orphan  asylum  by  legislative  enact- 
ment ;  but  the  will  does  not  provide  that  the  beneficiary  must 
be  brought  into  existence  within  two  lives  in  being.  {Scketil4,'r 
V.  Smith,  41  N.  Y.  328.)  There  was  no  valid  bequest  to  the 
John  Guy  Vassar  Orphan  Asylum  on  the  theory  that  the  will 
creates  a  valid  special  power  in  trust.  {Levy  v.  Levy,  33  N. 
Y.  97 ;  Dozening  v.  Marshall,  1  Abb.  Ct.  App.  Dec.  525 ;  23 
N.  Y.  366 ;  Rose  v.  Rose,  4  Abb.  Ct.  App.  Dec.  108 ;  Bas- 
com  V.  Alhertson,  34  N.  Y.  584 ;  HoU<ind  v.  Alcock,  108  id. 
312;  Crxiikshank  v.  Home,  113  id.  337;  Newell  y.  Nichols, 
12  Hun,  604 ;  75  N.  Y.  78 ;  Hutton  v.  Benkard,  92  id.  295  ; 
4  R  S.  [8th  ed.]  2451,  2545,  §§  3,  129 ;  Dempsey  v.  Tyler,  3 
Duer,  98 ;  Coster  v.  Lorillard,  14  Wend.  302.)  The  bequest  is 
not  valid  as  a  power.  (Bolles  on  Suspension  Power  of  Aliena- 
tion, §§  80,  81,  82,  83,  84,  89,  227 ;   Leonard  v.  Bell,  1  T.  & 
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C.  608 ;  58  N.  Y.  676 ;  PheJ-ps  v.  Pond,  23  id.  09 ;  Yates  v. 
Yate^,  9  Barb.  324;  Bascom  v.  Allertson,  34  N.  Y.  584; 
King  V.  Rundle,  15  Barb.  139 ;  Hose  v.  Bose,  4  Abb.  Ct. 
App.  Dec.  108 ;  1  K.  S.  [8th  ed.]  2448,  §§  97,  100,  101 ; 
Underbill  on  Trusts,  129 ;  Arnold  v.  Chapvian,  1  Ves.  Sen. 
108 ;  Addington  v.  Cann^  Bam.  130 ;  Sprhiyett  v.  Jennings, 
L.  R.  [10  Eq.]  488;  1  Sugd.  on  Powers,  178,  §  3;  Bland  v. 
Bland ,  2  Cox,  349 ;  3farlborov<gh  v.  Godolphin^  1  Eden,  404; 
Lewin  on  Trusts,  97,  §  9  ;  1  Perry  on  Trusts,  §  383.)  Vassar 
College  was  limited  in  its  right  to  receive  under  the  will  and 
codicil  an  amount  that  would  yield  a  yearly  income  of  $15,000 ; 
say  the  sum  of  $300,000,  and  it  was  not  entitled  to  take  all 
bequeathed  upon  it  by  the  testator.  (Laws  of  1862,  chap.  39  ; 
In  re  McGraw,  111  N.  Y.  ^^)^  The  contention  on  the  part 
of  the  next  of  kin  is  that  the  bequest  to  the  John  Guy  Vassar 
Orphan  Asylum  both  in  the  will  and  codicil  are  void,  and  to 
Vassar  College  are  void  beyond  an  amount  sufficient  to  make 
the  annual  income  of  that  college  $40,000.  That  the  residuary 
clause  in  paragraph  thirty-seven  is  several  and  invalid  to  the 
extent  above  indicated,  and  that  Vassar  Brothers  Hospital  take 
one-third  of  the  residue  of  the  estate  and  Vassar  College  suf- 
ficient thereof  to  raise  its  annual  income  to  $40,000,  and  the 
rest  of  this  one-third  and  the  whole  bequest  to  JoKn  Guy 
Vassar  Orphan  Asylum,  and  the  specific  bequests  to  the  orphan 
asylum  are  undisposed  of,  and  the  property  real  and  personal 
thus  undisposed  of  belongs  to  the  next  of  kin  of  the  testator. 
{Floyd  V.  Parker,  1  Paige,  480 ;  Skrymsher  v.  Northcote,  1 
Swanst.  572  ;  Bagwell  v.  Dry,  1  P.  Wms.  701 ;  Page  v.  Page, 

2  id.  489  ;  White  v.  Howard,  52  Barb.  294;  46  N.  Y.  144 ; 
B^^kman  v.  Bo7i8or,  23  id.  312;  Ker^r  v.  Dougherty^  79  id. 
346 ;  Schouler  on  Wills,  §  519  ;  2  Jannan  on  Wills,  368-370 ; 

3  id.  721-808 ;  F(yrd  v.  Ford,  70  Wis.  19  ;  Bowen  v.  Johnson, 
6  Ind.  110.) 

J(mph  Fettretch  for  Caroline  Vassar,  administratrix,  and 
Charles  G.  Vassar,  appellants.     The  bequest  to  the  Baptist 
Church  of  Poughkeepsie  is  invahd.     {Leiyy  v.  Levy,  33  N.  Y. 
SicKELS— Vol.  LXXXI.        29 
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97;  Jiose  v.  Jioite,  4  Abb.  Ct.  App.  Dec.   108;  WiUiams  v. 

Williams,  8  X.  Y.  536  ;  SchetilerY.  Smith,  41  id.  328 ;  Phelps 
V.  Pond,  23  id.  69  ;  Beekman  v.  Bonsor,  Id.  306 ;  Ilayncs  v. 
Sh&t^man,  117  id.  437  ;  Leonard  v.  Bni^,  18  id.  107  ;  CrvHc- 
shank  v.  Home,  113  id.  337.)  The  bequest  in  the  fourteentli, 
fifteenth,  sixteenth,  seventeenth  and  eighteenth  clauses  of  the 
will,  upon  condition  that  certain  annuities  be  paid  by  the 
several  corporations  therein  named,  are  void.  {Palmer  v 
P.  E,  R,  Co,,  111  N.  Y.  488 ;  Perry  on  Trusts,  ^  429  ; 
N.  Bank  v.  Jones,  95  N.  Y.  123 ;  Traeij  v.  Tallmadge,  14 
id.  179  ;  Chamberlain  v.  Chamherlain,  43  id.  435 ;  Hiker  v. 
Leo,  115  id.  ^Z',Wells  v.  Town  of  Salina,  119  id.  280;  AUr- 
ander  v.  CauUwell,  83  id.  480;  Laws  of  1883,  chap.  29: » ; 
Blssell  v.  M.  S.,  etc.,  R.  R,  Co,,  22  id.  285 ;  Genesee  College 
V.  Dodge,  26  id.  215;  Ilaynes  v.  Sherman,  117  id.  437; 
Rose  V.  Rose,  4  Abb.  Ct.  App.  Dec.  108;  Schettler  v.  Smith, 
41  N.  Y.  328.)  The  bequest  and  devise  to  the  John  Guy 
Vassar  Orphan  Asyhini  are  valid.  (  Williams  v.  Williams,,  8 
N.  Y.  536 ;  Owens  v.  Missionary  Society,  14  id.  381 ;  Leonard 
V.  Burr,  18  id.  96 ;  Sehettler  v.  Smith,  41  id.  328;  Bun-ill 
v.  Boardman,  43  id.   254 ;    White  v.  Howard,  46  id.  144  ; 

Warner  v.  Duran<l,  76  id.  133  ;  Cruikshank  v.  Home,  113 
id.  337 ;  Rose  v.  Rose,  4  Abb.  ('t.  App.  Dec.  108  ;  Greenland 
v.  Waddell,  116  N.  Y.  234  ;  Hayixes  v.  Sherman,  117  id.  437.) 
The  learned  trial  court  speaks  as  though  there  was  a  trust  in 
the  executors  to  pay  this  legacy.  Nowhere  in  tlie  will  is  there 
any  mention  of  such  a  trust,  and  no  court  will  make  a  trust 
for  a  testator.  The  executor  does  not  liold  the  property  of  the 
testator  as  trustee,  though  he  has  a  power  in  trust  to  pay  debts, 
general  expenses,  legacies,  and  to  distribute,  as  directed  by  the 
will,  to  tliose  entitled,  and  these  are  theyVhose  interests  vested 
at  the  death  of  the  testator,  tliough  perhaps  payment  has  been 
postponed  until  the  happening  of  some  event,  but  which  event 
must  be  limited  upon  lives.  {I^vy  v.  Levy,,  33  N.  Y.  97 ; 
Burrill  v.  Boardman^  43  id.  254 ;  Sehettler  v.  Smith,  41  id. 
328;  Shijmian  v.  Rollins,  98  id.  311.)  The  court  below  errs 
in  intimating  that  there  may  be  a  power  in  trust  to  carry  out 
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this  and  similar  provisions.  (4  R.  S.  chap.  1,  §§  Y7,  78 ;  Zevy 
V.  Levy,  33  N.  Y.  97 ;  Damiing  v.  Marshall,  23  id.  366  ; 
Rem  V.  Rose,  4  Abb.  Ct.  App.  Dec.  108  ;  Holland  v.  Alcock, 
108  N.  Y.  312 ;  Cruikshanh  v.  Ilmne,  13  id.  337  ;  Holmes  v. 
Mead^  52  id.  348.}  The  bequest  to  Vassar  Brothers  Hospital 
of  $200,000,  the  income  to  be  expended  for  the  benefit  of 
**  suffering  humanity,"  is  invalid.  There  must  be  a  defined 
beneficiary  or  one  capable  of  being  ascertained.  {Pricliard 
V.  Thompson,  95  K.  Y.  76;  Hiker  v.  Leo,  115  id.  93;  Hol- 
land V.  Alcock,  108  id.  311.)  The  income  from  funds  claimed 
to  be  held  in  trust  for  various  purposes  and  to  maintain  the 
professorships,  scholarships,  etc.,  is  to  be  counted  as  part  of  the 
income  with  wliich  an  institution  should  be  charged  in  deter- 
mining whether  it  has  reached  the  limit  of  its  charter.  (Laws 
of  1840,  chap.  318 ;  Laws  of  1841,  chap.  261 ;  Chainherlain 
V.  Chamberlain,  43  N.  Y.  424 ;  In  re  McGraw,  111  id.  85.) 
It  may  be  claimed  by  Vassar  College  tliat  under  the  act  of  incor- 
poration such  part  of  the  "investment"  or  ''income"  b3aring 
property  as  the  college  received  under  the  will  of  Matthew 
Vassar,  the  elder,  is  not  to  be  included  witliin  the  amount  witli 
which  the  college  is  to  be  charged  in  ascertaining  whether 
it  has  reached  the  limit  of  $40,000  per  annum.  .  This  claim 
cannot  be  sustained.  (Laws  of  1861,  chap.  2.)  Vassar 
College  should  be  charged  with  these  funds,  and  with  the 
amount  of  the  income  thereof,  at  the  death  of  John  Guy 
Vassar,  to  wit,  $25,141.68,  as  a  part  of  the  $40,000  income  or 
revenue  to  which  it  is  limited  by  its  charter.  {Chamherlain 
V.  (liamhei^lain,  43  N.  Y.  438,  439;  In  re  McGraw,  111  id. 
85,  86.)  The  act  of  1889,  cliapter  139,  did  not  increase  the 
capacity  of  Vassar  College  to  take,  so  far  as  the  estate  of  John 
Guy  Vassar,  deceased,  is  concerned.  i^Iii  re  McGraw,  111 
N.  Y.  Ill ;  White  v.  Howard,  46  id.  167.)  In  order  to  arrive 
at  the  proper  sum  to  be  taken  from  any  estate  (for  tlie  purpose 
of  fixing  the  amount  which  a  beneficiary,  whose  capacity  to 
take  is  limited  in  amount  of  income),  the  only  fair  rule  to  be 
adopted  is,  that  that  amount  which,  invested  at  legal  interest, 
would  produce  the  income,  shall  be  taken.     {Chajaherlain  v. 
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Chamberlain,  3  Lane.  374 ;  43  N.  Y.  439,  440.)  The  thirty- 
seventh  clause  of  the  will  limited  each  of  the  institutions 
therein  named  to  one-third  of  the  residuary  estate  of  the  testa- 
tor, not  including  the  devises  and  l>equests  in  said  will  wliich 
might  be  declared  invalid  and  void.  (Hart  v.  Marks,  4  Bradf . 
161 ;  Betta  v.  Beits,  4  Abb.  [N.  C]  421 ;  White  v.  Howard, 
52  Barb. 307 ;  46  K Y.  170  { Ddafidd  v.  Shlpinan,  103 id.  468.) 
The  testator  in  this  case  created  a  "  residue  of  a  residue,'"  and 
this  pa&sed  to  the  next  of  kin  at  once  upon  the  death  of  John 
Guy  Yassar.  (Beekman  v.  Bonsor,  23  N.  Y.  312  ;  Skry7nsher 
v.  Northcote,  1  Swanst.  570 ;  Floyd  v.  Barker,  1  Paige,  480  ; 
Kerr  v.  Dougherty,  79  N.  Y.  346.)  The  only  real  residuary 
clause  we  have  in  the  will  before  us  is  the  thirty-eighth,  for  it 
is  the  ending  of  the  testator's  bequests,  and  the  closing  state- 
ment of  his  wishes  in  regard  to  his  estate.  {Kerr  v.  Dougherty, 
79  N.  Y.  346;  Chainberlain  v.  Chaniherlain,  43  id.  439.)  A 
devise  to  a  corporation  which  is  forbidden  to  take  (or  forbidden 
to  hold,  if  the  word,  under  the  circumstances  of  the  case,  is 
construed  to  a  taking  also),  does  not,  therefore,  give  a  title 
subject  to  the  right  of  some  superior  to  claim  a  forfeiture  of 
the  land ;  but  if  it  he  in  violation  of  a  statute  the  devise  or 
bequest  is  void,  and  if  no  other  valid  disposition  is  made  the 
estate  descends  to  the  heir.  {In  re  McGraw,  111  Jf.  Y.  94; 
White  V.  Howard,  46  id.  144.)  The  exception  to  the  con- 
clusion of  law  that  Vassar  College  is  empowered  to  take  and 
hold  from  the  estate  of  ^id  John  Guy  Yassar,  deceased,  under 
his  will,  any  amount  of  property,  the  yearly  income  of  which 
shall  not  exceed  $250,000,  is  well  taken.  (  White  v.  Uovcard, 
46  N.  Y.  167;  In  re  McGraw,  111  id.  111.)  The  bequests 
to  Yassar  Brothers  Institute  in  the  eighteenth  clause  of  the 
will  is  not  a  specific  bequest.  (Williams  on  Ex.  338,  842 ; 
T!fft  V.  Port£r,  3  N.  Y.  516 ;  Brundage  v.  Brund^^e,  60  id. 
548.)  The  executors  are  not  required  by  the  terms  of  the  will 
to  deliver  to  the  legatees  the  very  securities  mentioned  in  the 
written  memoranda.  {Langdon  v.  Astor,  16  N.  Y.  9;  WOr- 
Harris  v.  Freeman,  83  id.  569 ;  Lawrenee  v.  Lindsay,  86  id, 
108.) 
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Hackett  cfe  Williams  for  Robert  G.  Vassar,  appellant.  The 
l)equests  in  the  thirty-first  and  thirty-seventh  clauses  of  the 
will  are  void,  because  at  tlie  decease  of  the  testator  tliere  was 
no  such  corporation,  and  because  the  time  in  which  a  charter 
was  to  be  secured  from  the  legislature  is  not  limited  upon  a 
term  of  life  or  lives  in  being,  and  consequently  there  is  an 
unlawful  suspension  of  the  absolute  ownership  of  the  personal 
property,  and  of  the  power  of  alienation  of  the  real  estate. 
{CmikskanTc  v.  Home,  113  N.  Y.  337;  Dodge  v.  Pond,  23 
id.  69;  Hose  v.  Rose,  4  Abb.  Ct.  App.  Dec.  108 ;  Leoimrd  v. 
Burr,  18  K  T.  107 ;  White  v.  Howard,  46  id.  144-160 ; 
Sherwood  v.  A.  B.  Society,  1  Keyes,  361 ;  BeeJcman  v. 
Bons(yr,  23  K  T.  316;  Shijymany,  Hollands,  98  id.  311; 
Burrill  v.  Boardman,  43  id.  254 ;  Tilden  v.  Green,  54 
Hun,  232 ;  Levy  v.  Levy,  33  K  Y.  97 ;  Haynes  v.  Shey^- 
7nan,  117  id.  437;  In  re  McGraw,  111  id.  110;  Bascom. 
V.  Albertso7i,  34  id.  500;  Holmes  v.  Mead,  52  id.  332; 
Newell  v.  Nichols,  75  id.  78 ;  Hutton  v.  BenTcard,  92  id.  295 ; 
Haxoley  v.  James,  16  Wend.  120 ;  Yates  v.  Yates,  9  Barb. 
324 ;  Gott  v.  Cook.  7  Paige,  540  ;  HoU^ind  v.  Alcoch,  103  K 
Y.  323.)  The  void  bequests  and  devises  go  to  the  next  of  kin. 
( White  V.  Hmcard,  36  K.  Y.  169 ;  Beekman  v.  PecrpU,  27 
Barb.  281 ;  23  N.  Y.  312 ;  Downhig  v.  Marshall,  23  id.  373 ; 
Kerr  v.  Doxigherty,  79  N.  Y.  349 ;  Atty.-Gen.  v.  Dannes,  9 
Ves.  Sr.  535;  RicTter  v.  Cornwall,  113  K  Y.  124;  Ward  on 
Legacies,  32.)  The  bequest  in  the  seventh  clause  of  the  will 
of  $10,000,  provided  the  church  should  raise  a  sum  sufficient 
with  such  legacy  to  pay  off  the  mortgage  and  other  debts  of 
the  church  within  two  years  after  the  testator's  death,  is 
invalid,  because  of  the  suspension  of  the  absolute  title  to  said 
legacy  for  a  term  of  years,  and  for  a  term  not  limited  by  a  life 
or  lives.  Absolute  ownership  may  be  suspended,  but  only 
during  the  continuance  of  life.  {Schettler  v.  ^mith,  41  N.  Y. 
328 ;  Rose  v.  Rose,  4  Abb.  Ct.  App.  Dec.  108  ;  Haynes  v. 
Sherman,  117  K  Y.437;  Phelj?s  v.  Pond,  33  id.  69;  Leon- 
ard V.  Bur?\  18  id.  107;  Levy  v.  Levy,  33  id.  97.)  A  corpo- 
ration cannot  accept  a  legacy  upon  the  condition  that  it  must 
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apply  ite  funds,  independently  of  the  legacy  to  purposes  not 
embraced  within  its  corporate  powers  and  purposes.  (2  R.  S. 
[7th  ed.]  1531,  §  3 ;  2  Kent's  Comm.  299 ;  Tract/  v.  Tal^ 
madge,  U  N.  Y.  178 ;  Genesee  CoU^ge  v.  Dodge,  26  id.  213 ; 
Davis  V.  O.  C.  li.  Ti,  Co,,  131  Mass.  258 ;  Alexander  v.  Cald- 
well,  83  K  Y.  480 ;  Riker  v.  Leo,  115  id.  93 ;  ^VelU  v.  Toam 
of  Salinu,  119  id.  280;  Ckaniberlain  v.  Chajnherlaln,  43  id. 
435  ;  In  re  Howe,  1  Paige,  214 ;  Currier  v.  Fanning,  13  Hun, 
458.)  The  corporation  being  limited  by  its  charter  to  take 
and  liold  property,  the  yearly  income  or  revenue  of  which 
should  not  exceed  $40,000,  cannot  take  or  hold  property  which 
will  yield  anything  in  excess  of  the  limit  fixed  by  the  charter. 
{In  re  McGraw,  111  1^.  Y.  Q%  ;  Chamberlain  v.  Chamherlain^ 
43  id.  423.) 

Charles  Ilerrich  for  Vassar  Brothers  Institute,  appellant. 
The  legacy  of  $10,000  to  Vassar  Brothers  Institute,  burdened 
with  the  annuity  of  $500  to  John  Guy  Vassar,  2d,  is  a  valid 
bequest  which  Vassar  Brothers  Institute  has  power  to  take  and 
hold  as  given.  {GrlxUnj  v.  Gridley,  24  N.  Y.  130;  Licings- 
ton  V.  Gordon,  84  id.  136  ;  Perry  on  Trusts,  §  44 ;  1  Lewin 
on  Trusts,  31 ;  Angell  &  Ames  on  Corp.  §  168  ;  Morawetz  on 
Corp.  [2d  ed.]  §  334 ;  Tinkham  v.  E,  li.  Co.,  53  Barb.  393 ; 
Cur  ran  v.  Fanning,  13  Hun,  458 ;  Sheldon  v.  Chappell,  47 
id.  50.)  The  legacies  to  Vassar  Brothers  Institute  are  specific 
and  the  trial  court  erred  in  not  so  deciding.  (Schouler  on 
Wills,  §  281 ;  Jackson  v.  Bahcock,  11  Johns.  389 ;  Tonrwl^ 
V.  Hall,  4  N.  Y.  140 ;  Brown  v.  CUrk,  77  id.  369 ;  NeioUyth 
V.  S,  F.  Society,  130  Mass.  91 ;  Baiter's  Appeal,  107  Penn. 
St.  381  ;  Lawson  on  Pres.  Ev.  89,  261;  1  Redf.  onAVills,  262,. 
264  ;  Phdps  v.  Bobbins.  40  Conn.  250  ;  Van  Cortland  v.  Kipy 

1  Hill,  593 ;  Ilosea  v.  Jackson,  98  Mass.  65  ;  Webb  v.  Dayy 

2  Den.  459  ;  In  re  OT Nell,  91  N.  Y.  516;  1  Jarraan  on  AVills, 
230,  231.) 

Walter  Farrlngton  for  First  Baptist  Church,  respondent. 
Such  construction  must  be  given  to  the  language  of  the  will 
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as  to  effect  the  intent  and  object  of  the  testator.  {Crosby  v. 
Wendell,  6  Paige,  548  ;  Sutherlarid  v.  Gesmer,  27  Hnn,  282; 
Pond  V.  Bergh,  10  Paige,  140;  Carter  v.  Bloodgoofl,  3  Sandf. 
Ch.  293 ;  In  re  Nanmj,  21  Wkly.  Dig.  532.)  Sucli  construe- 
tion  will  be  given  to  the  language  as  will  make  a  legacy  valid, 
when  such  construction  is  not  clearly  contrary  to  tlie  intent  of 
the  testator,  or  necessarily  in  violation  of  some  positive  and 
well-established  rule  of  law.  (*Icvckson  v.  Winn^,  7  Wend.  47; 
Jioe  r.  Vingut,  117  N.  Y.  204;  Patterson  v.  Ellis,  11  Wend. 
259 ;  Mantee  v.  Maniee,  43  N.  Y.  303 ;  TJiompson  v.  Conway^ 
23  Hnn,  621 ;  MeKimtry  v.  Sanders,  2  T.  &  C.  181 ;  58  N.  Y. 
662;  Embury  v.  Sheldon,  68  id.  227 ;  4  Kent's  ('omni.  204.) 
Such  construction  should  be  given  to  the  language  of  the  will 
aB  to  prevent  intestacy.  (  Verno7i  v.  Vernon,  53  N.  Y.  351.) 
Tlie  seventh  clause  of  the  will  should  be  so  construed  as  to 
make  it  2ay  in  substance :  "I  give  to  the  Baptist  Church  of 
Poughkeepsie  $10,000,  towards  paying  the  mortgage  and  other 
debts  of  the  church ;  but,  if  the  church  shall  not,  Mathin  two 
.years  of  my  decease,  raise  a  sum  which,  added  to  this  legacy, 
shall  be  sufficient  to  pay  such  mortgage  and  other  del)ts,  this 
legacy  shall  lapse  and  go  into  the  residuum  of  my  estate." 
This  bequest,  with  any  reasonable  construction  of  the  language, 
is  good  and  valid.  {Sj>qford  v.  Mo  mi  Ing,  6  Paige,  383 ;  Loder 
V.  Hatfield,  71  N.  Y.  92;  Waiizer  v.  Durant,  76  id.  134  ;  In 
reMahan,  98  id.  372;  Shiprnan  v.  Rollins,  Id.  311 ;  Cav)  v. 
Robuiso7i,  5  id.  125.)  If  this  portion  of  the  will  must  be 
regarded  as  invalid  as  a  testamentary  bequest,  it  may  still  be 
regarded  as  a  proposal  to  the  church,  which,  when  accepted 
and  acted  upon,  becomes  a  valid  contract.  {DuBois  v.  Baker, 
30  N.  Y.  355.) 

Frank  Ilasbrouck  for  Vassar  Orphan'  Asylum,  respondent. 
In  expounding  and  declaring  the  effect  of  wills,  the  intention 
of  the  testator  is  to  be  carried  out  if,  and  so  far  a«,  it  can  be 
done  consistently  with  the  rules  of  law.  {Everitt  v.  Ereritt, 
29  N.  Y.  79 ;  Vernon  v.  Vernon,  53  id.  351 ;  Phillips  v. 
Dames,  92  id.    199 ;   Henderson  v.   Henderson^   1 13  id.   1 ; 


232  Booth  et  al.  v.  Baptist  Chukch  et  al.         [April, 

Statement  of  case. 


Hiker  v.  ZeOj  115  id.  93.)  Except  by  the  terms  of  the  thirty- 
eighth  clause  of  tlie  will,  which  must  be  conceded  to  be  illegal 
and  invalid,  and  may  be  ignored,  unless  to  aid  the  determina- 
tion of  the  question  as  to  the  intent  of  the  testator,  as  far  as 
that  clause  may  throw  any  light  upon  such  intent,  there  is  no 
estate  given,  or  attempted  to  be  given,  to  the  executors,  as 
trustees,  or  otherwise,  nor  to  the  orphan  asylum  itself  by  direct 
devise.  This  real  property  is  not  by  terms,  nor  by  implication, 
devised  by  this  will  and  codicil.  No  trust  term  haa  been 
created  in  this  real  estate.  The  power  of  alienation  of  this 
property  is  not  suspended  at  all  by  this  will  and  codicil. 
{EveriU  v.  Everitt,  29  N.  Y.  71 ;  Tucker  v.  Tucker,  5  id. 
408 ;  Downing  v.  Marshall,  23  id.  366;  Post  v.  Hover,  33  id. 
593;  liobeH  v.  Corning,  89  id.  225;  Cooke  v.  PlaU,  98  id. 
35;  Henderson,  v.  Henderson,  113  id.  1.)  The  power  given 
by  the  will  and  codicil  of  John  Guy  Yassar,  deceased,  to  his 
executors  to  convey  said  College  Hill  property  to  said  Jolin 
Guy  Yassar  Orphan  Asylum,  after  the  executors  had  procured 
the  incorporation  of  said  asylum  according  to  the  provisions 
and  directions  of  the  thirty-first  clause  of  said  will,  is  a  special 
power  in  trust.  {Cutting  v.  Cutting,  86  N.  Y.  522;  Man  ice 
V.  Manice,  43  id.  303 ;  Bruner  v.  Meigs,  64  id.  506 ;  Tucker 
V.  Tucker,  5  id.  408 ;  Dovming  v.  Marshall,  23  id.  36G ; 
Everitt  V.  EveriU,  29  id.  39  ;  Hawley  v.  James,  16  Wend.  61 ; 
Post  V.  Haver,  33  N.  Y.  593 ;  Cooke  v.  Piatt,  98  id.  35  ; 
Blanchard  v.  Blanchard,  4  Hun,  287 ;  Henderson  v.  Heii- 
derson,  113  id.  1 ;  I^ggeit  v.  Hunter,  19  N.  Y.  445 ;  Yernmi 
V.  Verfwn,  53  id.  351.)  The  fact  that  the  time  for  the  con- 
veyance of  the  College  Hill  property  to  the  incorporated  John 
Guy  Yassar  Orphan  Asylum  is  of  indefinite  length,  not  meas- 
ured by  lives,  and  that  the  act  of  conveyance  nmst  of  neces- 
sity, as  well  as  by  the  tenns  of  the  creation  of  the  power, 
await  the  pleasure  and  action  of  the  legislature  in  granting  a 
charter  *•'  with  suitable  powers  "  does  not  suspend  the  absolute 
power  of  alienation.  The  fee,  subject  to  the  exercise  of  the 
power,  is  vested  in  the  heirs  at  law  of  John  Guy  Yassar. 
The  power  to  convey  to  the  orphan  asylum  is  iu  the  executors. 
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ready  for  exercise  as  soon  as  the  appointee  under  the  power 
comes  into  being  and  is  ready  and  able  to  take.  {Taylor  v. 
Morris,  1  N.  Y.  341 ;  All^v.  v.  De  Witt,  3  id.  276 ;  Belvumt 
T.  O'Brien,  12  id.  394 ;  Newtoii  v.  Bronmn,  13  id.  587 ;  Leg- 
gett  V.  IFujktery  19  ii  445;  Smith  v.  Bawen,  35  id,  83;  litis- 
sell  V.  Bu^ell,  36  id.  581 ;  Kirmi^'^r  v.  liogers,  42  id.  531 ; 
Ilaight  v.  Brinhiii,  96  id.  132 ;  Coleman  v.  Bea^^h,  97  id.  545 ; 
Konvaliiika  v.  Sehlegel,  104  id.  125;  Ilorton  v.  McCoy,  47 
id.  21;  Skinner  v.  Quinn,  43  id.  99;  Monerief  v.  7?o««,  50 
id.  431 ;  Hancox  v.  Meeker,  95  id.  528 ;  Shipman  v.  BoUiiis, 
98  id.  311;  Meakings  v.  Cromtcell,  5  id.  136;  Phillips  v. 
Davie%,  92  id.  199 ;  Parker  v.  Lind^n^  113  id.  28 ;  Asche  v. 
J[«eA<?,  Id.  232.)  The  personalty  is  subject  to  the  power  in 
trust  {Cutting  v.  Cutting,  86  N.  Y.  522 ;  IhUton  v.  Benkard, 
92  id.  295.)  Inasmuch  as  all  the  provisions  made  in  the 
thirty-first  clause  of  the  will  for  the  foundation  of  the  orphan 
asylum  relate  to  personal  estate  and  are  directions  for  the 
expenditure  of  money  by  the  executors,  and,  as  by  the  tenns 
of  the  second  clause  of  the  codicil,  the  executors  are  directed 
**to  devote  said  '  College  Hill '  property  to  the  purposes  of  said 
orphan  asylum,  as  in  my  said  will  provided,"  there  results  from 
the  force  of  the  language,  and  the  expressed  intention  of  the 
testator,  an  equitable  conversion  of  the  College  Hill  realty  into 
personalty ;  if  such  a  conversion  be  necessary  to  give  effect  to 
the  testamentary  intentions  of  John  Guy  Yassar.  {Manice  v. 
Manice,  43  N.  Y.  372 ;  White  v.  Howard,  46  id.  162  ;  Phelps 
V.  Pond,  23  id.  69 ;  Iloyt  v.  Hoyt,  85  id.  142 ;  Le7H  v.  Ilaio- 
nrd,  89  id.  169  ;  Delafidd  v.  Barlmc,  107  id.  535  ;  Bynies  v. 
Baer,  86  id.  210;  Iletzel  v.  Barber,  69  id.  1  ;  Prentice  v. 
Janssen,  79  id.  478 ;  Armstrong  v.  McKelvey,  104  id.  179 ; 
Parker  v.  Linden,  113  id.  28.)  The  donation  to  the  oi-phan 
asylum  should  l)e  sustained  as  a  bequest  for  a  charitable  use. 
{Bnrrill  v.  Boardman,  43  N.  Y.  254 ;  Shipman  v.  Bollins, 
n  id.  311 ;  Holmes  v.  MeofJ,  52  id.  332 ;  Inglis  v.  S.  S. 
Harbor,  3  Pet.  99.)  The  legal  title  of  personal  property  of  a 
testator  is  in  his  executors.  (  Wager  v.  Wager,  89  N.  Y.  167  ; 
Beekman  v.  Bonsor,  23  N.  Y.  306 ;  Tucker  v.  Tucker,  5  id. 
SicKELs  —  YoL.  LXXXI.        30 
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408 ;  Henderson  v.  Henderson,  113  id.  1 ;  Redf.  on  Executors, 

446.) 

Homer  A.  NelsoTt^xA  Frank  B,  Lown  for  executors,  respond- 
ents. The  bequest  of  $10,000  to  the  Baptist  Church  of  Pough- 
keepsie,  situate  in  Mill  street,  in  the  city  of  Poughkeepsie  is 
valid.  {Lefevre  v.  Lefevre,  69  N.  Y.  434;  Riker  v.  Leo,  115 
id.  93 ;  Vernon  v.  Vetmon,  53  id.  351  ;  Provost  v.  Calyer,  62 
id.  550 ;  Yawger  v.  Yawger^  37  N.  J.  Eq.  218 ;  Given  v. 
HUton,  95  N.  S.  594 ;  Pell  v.  Mercer,  14  R.  L  427  ;  Loder  v. 
Hatfi^M,  71  N.  Y.  92;  Redf.  on  Surrogates,  591.)  The 
bequests  to  the  defendant  Vassar  Brothers  Home  for  Aged  Men, 
contained  in  the  fourteenth,  fifteenth  and  sixteenth  paragraphs 
of  the  will  are  legal  and  valid.  {Everitt  v.  Everitt,  29  N.  Y. 
39  ;  Sfet^enson  v,  Leslie,  70  id.  516 ;  Wells  v.  Wells,  88  id.  333  ; 
Bushicell  V.  Carpenter,  92  id.  274 ;  Ln  re  Mahan^  98  id.  376  ; 
nUlyer  v.  VanDewater,  31  N.  Y.  S.  R.  671 ;  LJvingston  v. 
Gordon,  84  N.  Y.  136.)  The  fact  that  the  orphan  asylum  was 
not  incorporated  at  the  time  of  testator's  death  will  not  of  itself 
make  the  bequest  void.  {Sh'qunayi  v.  Poll  ins,  98  N.  Y.  311 ; 
JHoore  V.  Littel,  41  N.  Y.  6Q;  Code  CW.  Pro.  §§  2722,  2723  ; 
Warner  v.  Durante  76  N.  Y.  183.)  The  duty  imposed  uj)<)n 
these  executors  may  be  legally  executed,  as  a  power,  or  a  power 
in  trust.  {Tucker  v.  Tucker,  5  X.  Y.  408 ;  Bliren  v.  Seymoury 
88  id.  477 ;  Craig  v.  Craig,  3  Barb.  (1i.  76 ;  Bradley  v.  .1?/^/- 
rfow,  10  Paige,  235  ;  Tobias  \\Ketchum,Z'lls.X.?>'19i',  Vernon 
v.  Ver7ton,  53  id.  351 ;  Morses,  Morse,  85  id.  53  ;  Brewster  v. 
Striker,  2  id.  19 ;  Ilotchkiss  v.  EWng,  36  Barb.  38  ;  Doxrning 
V.  Marshall.  23  N.  Y.  366;  Everitt  \\  Everitt,  29  id.  39; 
Uawley  v.  Jame.%  16  Wend.  61 ;  Sinlth  v.  Bowf^n,  35  N.  Y. 
83;  Manics  v.  Man  ice,  43  id.  303;  Bruner  v.  Meigs^  64  id. 
506;  Fish  v.  Coster,  28  Hun,  64;  92  N.  Y.  627  ;  Colejyian  v. 
Beach,  97  id.  545 ;  Cook  v.  Piatt,  98  id.  35 ;  Henderson  v. 
Henderson,  113  id.  1.)  The  l)equest  made  to  the  Vassar 
Brothers  Institute  is  not  a  specific  legacy.  (Redf.  on  Surro- 
gates [4th  ed.],  587 ;  Tifft  v.  I^orter,  8  Is,  Y.  516 ;  Beran  v. 
Cooper,  7  Hun,  117  ;  72  N.  Y.  317;  Brundxige  v.  Brundagey 
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00  id.  544.)  The  provision  of  the  will  "  ainoiig  my  papers  will 
be  found  a  memorandum  of  the  various  securities  I  have  selected 
for  the  payment  of  the  several  legacies  given  in  the  above  four- 
teenth, fifteenth,  sixteenth,  seventeenth  and  eighteenth  clauses 
of  this,  my  wnll,  which  my  executors  are  directed  to  deliver  as 
indicated,"  etc.,  does  not  make  it  the  duty  of  the  executors  to 
deliver  in  payment  of  this  legacy  the  precise  securities  men- 
tioned in  one  of  the  six  sheets  of  paper.  {Caul field  v.  SiiUi- 
van,  85  ?^.  Y.  153 ;  Williams  v.  Freetnaii^  83  id.  569 ;  Brouori 
V.  Clark^  77  id.  370;  Lawrence  v.  Lindsay^  ^"^  id.  108 ;  Lamj-^ 
dm  V.  Astar,  16  id.  26.) 

Allison  Butts  for  Vassar  Brotliers  Hospital,  respondent.. 
The  bequest  to  Vassar  Brothers  Hospital  is  good  and  valid. 
[Lmngstmi  v.  Garden^  84  N.  Y.  136;  Glfford  v.  liisimj^  51 
Hnn,  1 ;  3  N.  Y.  Supp.  392.)  It  is  clearly  the  intent  of  the  tes- 
tator to  dispose  of  all  his  property.  The  residuary  clause  is  a 
general  one  and  includes  in  its  gift  all  legacies  which  are  void 
or  illegal  and  all  property  not  perfectly  disposed  of.  {Biker 
V.  Comwell,  113  N.  Y.  115  ;  In  re  Benson,  96  id.  500.)  There 
is  no  restriction  as  to  the  amount  of  property  this  defendant 
niay  take  and  hold.  (Laws  of  1882,  chap.  298  ;  Shenoood  v. 
i.  B.  Society,  4  Abb.  Ct  App.  Dec.  227 ;  In  reMeGrau\  111 
K  Y.  84.)  The  bequest  in  the  twentieth  section  of  the  will  is 
an  absolute  gift.  The  direction  is  that  such  gift  is  to  form  a 
part  of  the  maintenance  fund  of  said  hospital.  (  Wetynore  v. 
Parker,  52  K  Y.  458,  459 ;  Bobert  v.   Corriing,  89  id.  241.) 

John  P.  IL  Tollman  for  Vassar  Brothers  Home  for  Aged 
Menf  respondent  The  Vassar  Brothers  Home  for  Aged  Men 
is  a  competent  legatee  and  devisee.  (3  R  S.  [8th  ed.]  1922, 
1923,  ^§  2,  6  ;  Newton  v.  Stanley,  28  N.  Y.  61 ;  Redf .  on  Sur- 
ri^tes,  556,  557,  558.)  The  payment  of  the  annuities  is 
simply  a  duty  charged  upon  the  legatee,  the  home,  which  is 
an  institution  created  by  the  testator  and  his  brother,  who 
selected  from  among  their  friends  its  trustees.  These  trustees 
are  competent,  and  are  subject  to  the  equity  power  of  the  court, 
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on  application  of  the  annuitants  and  otlierwise.  When  a  legatee 
accepts  a  legacy  and  enters  into  possession,  he  must  perform  its 
conditions,  however  burdensome.  (  WheeUr  v.  Lester ^  1  Bradf. 
293  ;    Warner  v.  Durant,  76  N.  Y.  133.) 

Finch,  J.  John  Guy  Yassar  made  his  last  will  and  testa- 
ment, declaring  his  general  purpose  at  the  beginning  of  his 
dispositions  in  these  words :  "  Having  no  lineal  heirs  my  desire 
and  aim  in  the  disposition  of  my  property  are  to  do  the  most 
good,  and  to  forward  the  cause  of  humanity."  His  collateral 
relatives,  mostly  cousins,  and  to  tlie  number  of  about  fifteen, 
availing  themselves  of  their  legal  right  to  warp  his  purposes 
and  divert  to  their  own  use  what  he  devoted  to  charity,  have 
assailed  all  the  substantial  dispositions  of  the  testator  as  illegal 
and  invalid.  The  provisions  for  the  benefit  of  Yassar  College 
have  in  part  been  saved  from  the  risks  of  the  litigation  by  a 
•compromise,  and  have  been  withdrawn  from  the  peril  to  which 
they  were  originally  exposed ;  but  enough  of  the  dispositions 
remain  to  involve  a  very  large  portion  of  the  estate,  and  to 
require  of  us  a  determination  as  to  their  construction  and 
validity. 

The  testator  attempted  to  give  to  the  "  John  Guy  Yassar 
Orphan  Asylum  "  a  large  amount  of  real  and  personal  prop- 
erty. When  he  made  his  will  and  at  the  date  of  his  death  no 
such  institution  had  been  incorporated  or  come  into  existence. 
To  meet  that  difficulty  the  will  directed  that  the  executors,  as 
soon  as  practicable,  should  procure  from  the  legislature  an  act 
of  incorporation  under  which  the  institution  should  be  organ- 
ized, and  thereupon  the  property  devised  and  bequeathed 
should  be  transferred  to  it.  The  executors  obeyed  the|}irec- 
tion.  Such  an  act  was  passed  about  four  months  after  the 
testator's  death,  and  the  corporation  at  that  time  created  claims 
to  be  entitled  to  receive  his  intended  bounty.  The  collaterals 
object  that  the  devise  and  bequest  are  void  as  suspending  the 
power  of  alienation  of  real,  and  the  ownership  of  personal  prop- 
•erty  for  an  indefinite  period,  not  measured  by  lives  in  being. 
The  authorities  in  this  court  from  Leonard  v.  Bui^r  (18  N.  Y. 
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107)  to  Cruikshank  v.  Ilotnefar  the  Friendless  (113  id.  337), 
fully  support  the  contention  of  the  next  of  kin.  They  hold  in 
substance  that  such  suspension  may  be  effected  either  by  the 
creation  of  a  trust  which  renders  the  property  inalienable  while 
the  trust  estate  continues,  or  by  creating  a  future  estate  by  way 
of  executory  devise  or  contingent  remainder.  Of  the  latter 
class  of  cases  it  was  said  that  ''  as  it  cannot  be  known  in  whom 
the  future  estate  will  ultimately  vest,  and  as  the  person  in 
whom  it  will  so  vest  may  not  be  in  existence,  no  person  can 
convey  an  absolute  fee."  Under  the  present  will  the  attempted 
gift  was  both  executory  and  contingent.  The  devisee  and 
legatee  was  not  in  existence.  The  will  contemplated  its  future 
creation,  but  by  an  independent  authority,  which  neither  the 
testator  nor  his  executors  could  control,  and  which  might  for 
fifty  years  or  forever  refuse  an  act  of  incorporation.  During 
all  that  period  the  power  of  alienation  and  the  absolute  owner- 
ship would  be  suspended,  for  no  person  could  convey  a  perfect 
and  absolute  title. 

Two  efforts  in  this  case  have  been  made  to  obviate  the  diffi- 
culty and  answer  the  objection ;  one  by  the  Special  Tenn,  whose 
opinion  was  adopted  by  the  General  Term  on  appeal ;  and  the 
other  by  the  counsel  for  the  orphan  asylum  on  the  argument 
at  our  bar.  The  learned  judge  at  the  Special  Term  main- 
tained, as  I  understand  his  opinion,  that  upon  the  death  of  the 
testator  the  property  went  to  the  executors  in  trust  to  pay  debts 
and  funeral  expenses,  then  to  pay  legacies,  and  finally  to  dis- 
tribute ;  that  the  testator  had  not  extended  the  time  for  dis- 
tribution ;  that  the  legal  title  remained  in  the  executors  for 
the  purposes  of  the  trust  until  the  time  for  distribution  came  ; 
and  iliat  it  then  went  to  the  orphan  asylum,  which,  at  that 
time,  was  incorporated  and  capable  of  taking.  Without 
attempting  to  discover  the  exact  doctrine  intended  to  be 
expressed,  it  is  at  least  obvious  that  no  trust  in  the  executors 
was  created  and  no  trust  estate  vested  in  them ;  that  they  held 
the  property  simply  as  executors,  without  title  to  tlie  land  or 
ownership  of  the  legacies.  In  one  sense  their  position  was 
that  of  trustee  because  of  tlieir  official  agency,  but  it  is  a  novel 
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suggestion  that  where  no  express  trust  has  been  created  the 
executor  nevertlieless  takes  one  by  implication  in  order  to  pay 
debts  and  legacies  and  make  distribution.  We  need  not  pur- 
sue the  subject,  however,  since  the  counsel  for  the  orphan 
asylum  not  only  admits,  but  vigorously  asserts,  that  the  testator 
created  no  trust  in  the  executors  and  vested  in  them  no  estate, 
and  that  they  held  simply  in  their  official  capacity  and  under 
the  law.  Tlie  Special  Terra  opinion  seems  further  to  be 
founded  upon  an  idea  that  the  will  postponed  the  vesting  until 
the  time  of  distribution,  and  so,  the  case  is  like  Shipman  v. 
Rollim  (98  N.  Y.  311).  The  will  did  postpone  the  vesting 
for  some  indefinite  period  of  time,  and  that  is  the  exact  diffi- 
culty which  we  encounter.  During  that  period  the  ownership 
of  the  fund  bequeathed  is  in  abeyance.  It  is  not  in  the 
executors,  of  course ;  it  is  not  given  to  the  next  of  kin,  but 
bequeathed  away  from  them  ;  they  do  not  take  it  by  descent, 
unless  the  bequest  is  void ;  the  legatee  had  not  come  into 
existence ;  and  so,  if  we  assume  the  validity  of  the  legacy,  its 
ownership  is  left  in  abeyance  for  an  indeterminate  period  not 
measured  by  lives.  That  it  is  measured  by  the  time  given  the 
executors  for  the  perfonnance  of  official  duty  does  not  help 
the  situation.  Whatever  the  measure  provided,  the  title  to  the 
land  and  the  ownership  of  the  fund  is  in  abeyance ;  their  vest- 
ing is  postponed ;  there  is  a  suspension  not  permissible  because 
not  within  the  statutory  allowance.  It  is  exactly  in  that  respect 
that  the  present  case  fatally  differs  from  Shiprtiaii  v.  JioUins, 
since  there  the  vesting  w^as  postponed  for  a  single  life,  and  the 
court  held  that  a  bequest  limited  to  the  use  of  a  corpt)ration 
to  be  created  within  the  period  allowed  for  the  vesting  of 
future  estates  and  interests  is  vahd.  The  vesting  here  was 
put  outside  of  the  pennitted  period. 

But  the  counsel  for  the  orphan  asylum  presents  for  our  con- 
sideration a  different  theory.  He  holds  that  there  was  no  sus- 
pension at  all  for  any  time,  ])ecause  the  fee  of  the  land  and  the 
ownership  of  the  fund  devolved  upon  the  heirs  and  next  of 
kin,  and  subject  to  be  divested  by  the  execution  of  a  power  in 
the  executors  to  convey  to  the  orphan  asylum.     He  argues  that 
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the  power  unexecuted  is  not  an  estate,  but  amounts  only  to  a 
lien,  which  does  not  suspend  the  power  of  alienation  or  the 
ahsolute  ownership,  and  so,  the  title  may  go  to  the  legatee, 
when  incorporated  through  the  execution  of  the  power.  But, 
80  far  as  the  pereonal  property  is  concerned,  I  doubt  if  any 
s[)ecial  power  remained  when  the  will  took  effect.  The  pro- 
visions of  that  instrument  which  authorized  the  executors  to 
purchase  land  for  the  asylum  and  expend  money  in  repairs 
or  a  new  construction  were  rendered  needless  by  the  testator's 
oMTi  act  in  purchasing  the  college  hill  property  and  fitting  it 
up  for  use.  What  remained  was  simply  the  duty  of  pay- 
ing over  the  legacies  bequeathed  at  the  proper  time,  and 
such  payment  was  merely  the  duty  of  an  executor  and  not 
at  all  the  execution  of  a  power.  But  if,  to  some  extent, 
a  special  authority  remained,  which  affected  the  personal 
estate,  and  could  be  treated  as  a  power  it  is^  exposed  to  the 
same  difficulty  which,  as  we  shall  see,  attends  the  power 
framed  for  the  transfer  of  the  real  estate.  That  was  not  in 
terms  specifically  devised,  and  it  may  be  that  under  the  will 
and  codicil  read  together  the  asylum  was  to  get  its  title  through 
the  execution  of  a  power  of  transfer  given  to  the  executors. 
Assuming  that  to  be  so,  the  power  was,  as  the  respondent's 
counsel  describes  it,  a  mere  naked  power  to  transfer  the  title. 
The  law  would  execute  it  without  a  conveyance,  and  by 
either  process  it  still  remains  that  the  will  contemplated  and 
planned  a  future  and  contingent  estate  in  the  corporation  to 
be  created  which  should  vest  at  an  indefinite  future  period  not 
measured  by  lives.  It  is  not  lawful  to  create  a  perpetuity  by 
means  of  a  power  in  trust  any  more  than  by  a  direct  limita- 
tion, and  even  on  the  learned  counsel's  theory  one  was  created. 
Assume  that  the  fee  of  the  land  and  the  title  to  the  fund 
descended  to  the  heirs  and  next  of  kin,  and  they  held  it  sulv 
jeet  to  the  execution  of  the  power,  does  it  at  all  follow  that 
they  could  transfer  an  absolute  fee  in  possession  ?  Possibly 
they  might  be  deemed  to  hold  a  defeasible  title,  a  base  or 
determinable  fee,  but  that  is  very  different  from  an  absolute 
fee.    They  could  not  convey  such  an  interest  or  title  for  they 
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did  not  have  it.  The  case  upon  which  the  learned  counsel 
relies  on  this  branch  of  his  argument  is  that  of  Blanchard  v. 
Blanchard  (4  Hun,  289),  affirmed  in  this  court  without  an 
opinion.  (70  K  Y.  615.)  The  power  in  that  case  was 
described  as  a  mere  hen  or  incumbrance  which  did  not  lessen 
or  weaken  the  absolute  fee  of  the  holders  of  the  residue.  But 
the  power  there  was  simply  a  power  of  sale  which  might, 
indeed,  change  the  fonn  of  the  property,  but  not  its  owner- 
ship. The  court  held  that  on  a  sale  the  owners  would  have 
the  proceeds  just  as  they  had  possessed  the  land ;  that  they 
could  transfer  the  entire  estate,  whether  real  or  changed  by 
the  power  into  personal,  and  used  this  language  to  describe 
the  situation,  viz. :  "  In  the  case  before  us  the  residuarj' 
devisees  took  an  estate  in  fee  which,  notwithstanding  the 
incumbrance  of  the  power,  is  neither  defeasible  nor  condi- 
tional,  and  they  may  alienate  it  at  pleasure."  Here  the  power 
is  of  a  very  different  sort.  It  is  one  which  makes  the  sup- 
posed estate  in  the  heir  both  defeasible  and  conditional ;  which 
operates  not  merely  to  change  the  form  of  the  property  with- 
out touching  the  ownership,  but  takes  away  and  destroys  the 
ownership  itself ;  which  strips  the  heir  and  vests  the  estate 
elsewhere.  Such  a  power  is  vastly  more  than  a  mere  lien  or 
incumbrance.  It  operates  to  create  a  future  contingent  estate 
in  the  beneficiary  whenever  the  latter  should  become  incorpo- 
rated and  be  ca,pable  of  taking,  and  creates  an  estate  which, 
when  referred  back  to  the  donor  of  the  power,  is  a  future  and 
contingent  estate  suspending  alienation  and  ownership  until 
the  contingency  happens  which  enables  the  estate  to  vest 
Sections  128  and  129  of  the  chapter  regulating  and  defining 
powers  bring  them  within  the  rules  forbidding  a  perpetuity. 
The  first  requires  us  to  compute  the  period  during  which  the 
absolute  power  of  alienation  may  be  suspended  by  any  instru- 
ment in  execution  of  a  power  from  the  date  of  the  creation  of 
the  power ;  and  the  second,  that  no  estate  or  interest  can  be 
given  to  a  person  by  an  instrument  in  execution  of  a  power 
which  such  person  would  not  have  been  capable  of  taking 
under  the  instrument  by  which  the  power  was  granted.     It 
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follows  that  if  the  testator,  by  a  direct  devise,  could  not  have 
<»rried  the  estate  to  the  devisee  except  by  limiting  the  neces- 
sary suspension  to  not  more  than  two  lives,  neither  could  he 
do  so  through  the  agency  and  intervention  of  a  power.  I  do 
not  see,  therefore,  that  the  devise  and  l)equest  to  the  orphan 
asylum  can  be  saved  by  any  of  the  theories  framed  for  that 
purpose. 

Its  counsel  cites  at  length  in  his  brief  two  cases  sustaining 
liis  contention.  {Burrill  v.  Boardman^  43  N.  Y.  254,  and 
Iiujlis  V.  Sailors*  Sfiug  IIarboui\  3  Peters,  99.)  The  first 
states  the  question  to  be  decided  thus :  "  Whether  an  execu- 
tory bequest  limited  to  the  use  of  a  corporation  to  be  create^ 
icithhi  theperiod  allowed  for  the  vesting  of  future  estates  and 
interests  is  valid."  And  the  doctrine  stated  in  the  other  is  that 
'*  a  limitation  contingent  upon  the  competent  exercise  of  legis- 
lative power,  within  the  period  of  the  laicful  suspension  of  the 
ownership  of  property^  cannot  be  said  to  be  unlawful  although 
the  contemplated  action  of  the  legislature  may  not  be  in 
accordance  with  any  existing  law."  I  have  found  no  case  and 
no  doctrine  which  would  sustain  the  devise  and  bequest 
assailed.     It  must,  therefore,  be  declared  invalid. 

Wliat  has  been  said  renders  inevitable  a  similar  disposition 
of  the  bequest  to  the  Baptist  Church.  The  provision  of  the 
will  for  the  benefit  of  that  corporation  is  expressed  thus :  "  I 
give  to  the  Baptist  Church  of  Poughkeepsie,  situate  in  Mill 
street,  in  the  city  of  Poughkeepsie,  the  sum  of.  ten  thousand 
dollars  in  ten  one-thousand  dollar  bonds  towards  paying  the 
mortgage  and  other  debts  of  the  church,  provided  said  church 
shall  raise  a  sum  suflicient,  with  this  legacy,  to  pay  off  such 
mortgage  and  other  debts  of  said  church  within  two  years  of 
my  decease ;  and  in  case  of  failure  to  do  this,  then  this  legacy 
shall  lapse  and  go  into  the  residuum  of  my  estate."  If  the 
condition  which  qualifies  this  bequest  is  a  condition  precedent 
and  the  contingency  contemplated  must  happen  before  the 
legacy  can  vest,  we  have  another  instance  of  a  perpetuity  and 
another  invalid  bequest.  In  that  view  of  the  provision  of  the 
will  the  case  is  like  Bose  v.  Bose  (4  Abb.  Ct.  App.  Dec.  108), 
SicKELs— Vol.  LXXXL        31 


242  Booth  et  al.  v.  Baptist  Church  et  al.         [April, 

Opinion  of  the  Court,  per  Finch,  J. 

in  which  a  legacy  was  directed  to  be  paid  to  a  charitable  society 
whenever,  within  five  years,  an  additional  sum  of  three  hun- 
dred thousand  dollars  should  be  raised  for  its  purposes,  and  was 
deemed  to  have  fallen  under  the  ban  of  the  statute.  The 
result  is  resisted  in  the  present  case  by  raising  a  question  of 
construction.  We  are  asked  to  say  that  the  legacy  vested  at 
the  death  of  the  testator,  and  that  the  condition  imposed  was 
both  a  condition  subsequent  and  within  the  power  of  the^ 
legatee  to  perform  through  the  action  of  its  own  members. 
In  the  Hose  case  it  was  decided  that  the  gift  did  not  vest  at 
the  death  pf  the  testator,  and  while  the  language  used  was  not 
identical  with  that  employed  in  the  will  before  us,  the  differ- 
ence is  not  favorable  to  the  claim  of  the  church.  In  the  for- 
mer case  the  expression  was  "  whenever "  within  five  years 
the  sum  should  be  raised,  and  the  words  here  are  "  provided  '* 
that  within  two  years  the  sum  should  be  raised.  There  ar^ 
no  technical  words  which  indicate  the  difference  between  con- 
ditions precedent  and  subsequent,  and  the  question  is  always 
one  of  intention.  {NicoU  v.  If.  Y,  i&  Erw  7?.  i?.  Co.^  12 
TsT.  Y.  130.)  In  the  present  case  it  is  quite  cjear  that  the 
proviso  qualified  the  vesting  of  the  gift  The  testator's  pur- 
pose was  not  to  give  at  all  unless  by  the  process  the  church 
debt  could  be  effectually  wiped  out.  He  meant  that  his  pro- 
posed legacy  should  serve  as  an  inducement  or  stimulant  to- 
open  the  purses  of  the  church  members,  and  to  withhold  his 
liberality  unless  they  manifested  tlieirs.  He  makes  it  quite 
clear  that  there  is  to  be  no  gift  until  his  condition  is  fulfilled,, 
for  he  treats  tlie  fund  as  belonging  to  his  estate  and  subject  ta 
his  absolute  disposition  if  the  condition  is  not  performed.  He 
provides  that  in  such  event  the  "  legacy  shall  lapse  and  go  into 
the  residuum "  of  his  estate.  A  lapsed  legacy  is  one  which 
has  never  vested  or  taken  effect.  It  has  been  defined  as  "  one 
which,  originally  valid,  afterwards  fails  because  the  capacity 
or  willingness  of  the  donee  to  take  has  ceased  to  exist  before 
he  obtained  a  vested  interest  in  the  gift."  (13  Am.  &  Eng. 
Encycl.  of  Law,  28.)  The  provision  for  a  lapse  is  the  reverse 
of  a  forfeiture.     The  words  "  shall  go  into  the  residuum  "  fur- 


1891.]  Booth  et  al.  v.  Baptist  CHUficn^t  al.  245 


Opinion  of  the  Court,  per  Finch,  J. 


ther  indicate  the  testator's  understanding  that  until  condition 
performed,  and  witliin  tlie  sjjecified  period,  he  could  dispose 
of  the  fund  as  he  pleased,  and  without  resort  to  proceedings 
for  a  forfeiture.  He  perfectly  understood  and  appreciated 
the  vital  difference  between  the  two  kinds  of  conditions  and 
discriminated  between  them  by  the  use  of  appropriate  language. 
When,  in  another  provision,  he  gave  principal  sums  to  a  legatee 
upon  conditions  to  be  afterwards  performed  according  to  the 
terms  of  an  existing  contract,  he  fully  comprehended  that  the 
gift  was  upon  condition  subsequent,  and  in  giving  it  over  for 
failure  of  performance,  he  said  :  "And  in  case  the  said  terms 
and  conditions  are  not  kept  and  perfonued,  then,  on  such 
breach  and  forfeiture,  I  give,"  etc.  And  so,  drawing  the  dis- 
tinction between  a  lapse  in  one  case  and  a  forfeiture  in  the 
other,  he  plainly  distinguished  between  precedent  and  subse- 
quent conditions.  The  gift  to  the  church,  therefore,  was  upon 
a  condition  precedent,  did  not  vest  at  the  date  of  the  testators 
death,  but  the  ownership  was  left  in  abeyance  awaiting  the 
result  of  a  contingency,  and  effected  a  suspension  not  measured 
by  lives.     We  must,  therefore,  declare  it  invalid. 

But  the  "  cause  of  humanity  "  made  one  more  struggle  against 
the  flock  of  collaterals,  and  shifted  the  controversy  to  the  dis- 
position of  the  funds  involved  in  the  defeated  legacies.  The 
will  contains  a  residury  clause  in  these  words :  "  I  give  and 
devise  all  the  rest  and  residue  of  my  estate  to  the  John  Guy 
Vassar  Orphan  Asylum  when  incorporated,  the  Yassar  Brothers 
Hospital  and  Vassar  College,  equally,  share  and  share  -alike.'^ 
This,  on  its  face,  is  a  general  residuary  clause.  The  three 
legatees  took  the  residuum  as  tenants  in  common,  each  being 
entitled  to  an  undivided  one-third.  The  collaterals  contend 
that  the  residuary  legatee  nnist  be  a  general  legatee  to  take  any- 
thing that  does  not  pass  by  the  will;  that  the  corporations 
could  not  become  general  residuary  legatees  imless  the  residue 
should  be  given  to  them  as  a  daxs  ;  that  the  residue  here  was 
not  given  to  them  in  that  manner  but  severally  and  to  each  one- 
third  ;  and  that  the  intention  of  the  testator  was  to  prevent  void 
and  lapsed  legacies  from  falling  at  all  into  the  residuum.     To 
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establish  this  intention  they  jely  upon  the  thirty-eighth  clause 
of  the  will,  wliich  follows  the  residuary  clause,  and  is  in  these 
words :  "  In  case  any  of  the  gifts  or  devases  hereinabove  given 
shall  be  adjudged  void  or  illegal  for  any  reasons,  then  I  give 
and  devise  the  property  mentioned  and  described  in  such  void 
or  illegal  gifts  and  devises  to  my  executors  hereinafter  named 
in  trust  for  them  to  carry  out  and  accomplish  the  end  and  objects 
designed  by  me  in  such  void  and  illegal  gifts  and  devises." 
Three  things  are  to  be  said  about  this  provision.  It  is  conceded 
to  be  illegal  and  ineffective  as  a  devise  or  legacy  and  that  it 
carries  nothing  to  the  executors.  If,  nevertheless,  it  may  be 
Kjonsidered  as  disclosing  the  testators  intent,  whicli  is  asserted 
on  the  part  of  the  collaterals,  and  indicates  an  intention  not  to 
merge  lapsed  legacies  in  the  residue,  it  indicates  also  a  strong 
and  decided  intention  not  to  dissipate  them  among  the  collaterals. 
But  its  reference  is  to  the  void  devises  and  bequests  ''  herein- 
above "  given.  The  residuary  disposition  is  one  of  the  devises 
and  bequests  above  given,  and  I  think  the  testator's  meaning 
was  to  carry  over  to  his  executors  only  such  dispositions  as 
utterly  failed ;  those  which  were  entirely  undisposed  of ;  and 
not  those  which,  failing  in  one  direction,  were  yet  within  the 
scope  of  the  residuary  clause,  and  saved  by  it.  Any  other  con- 
struction must  set  the  two  provisions  at  odds  and  convict  the 
testator  of  antagonistic  purposes.  And  so  I  think  tliat  the 
thirty-eighth  clause  is  not  restrictive  of  the  real  residuary  gifts, 
and  we  may  construe  it  as  it  reads.  We  know  from  the  tes- 
tator's express  direction  that  one  lapsed  legacy,  that  to  the 
church,  was  to  go  into  the  residue,  and  so  may  the  others  with- 
out any  added  violence  to  the  terms  of  the  will. 

l!fow  it  is  true  that  some  expressions  are  found  in  Kerr  v. 
Dougherty  (79  N.  Y.  349),  which  indicate  tliat  a  legacy  to 
several  as  tenants  in  common  of  a  residue  is  not  to  tliem  as  a 
class,  and  does  not  make  them  general  residuary  legatees. 
That  was  said,  however,  relatively  to  the  riglits  of  the  residuary 
legatees  to  a  residue  of  a  residue,  and  in  a  case  where,  practi- 
cally, there  was  no  residuary  clause  at  all.  The  whole  subject 
was  at  a  later  period  considered  in  Matter  of  Accounting  of 
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Benson  (96  N.  Y.  509).  The  clause  there  was :  "  AH  the  rest, 
residue  and  remainder  of  my  estate,  both  real  and  personal, 
whatsoever  and  wheresoever,  whereof  I  shall  die  seized,  pos- 
sessed cr  entitled  unto,  I  give,  devise  and  bequeath  as  follows,  to 
wit,"  two-fifths  to  his  brother  William,  one-fifth  to  each  of  two 
nephews,  and  one-fifth  in  trust  for  his  wife.  We  described 
that  as  an  "absolutely  general  residuary  clause,"  although 
there  was  no  gift  to  a  class,  but  severally  to  the  legatees,  and 
we  held  that  all  lapsed  and  void  legacies  fell  into  the  residue 
and  became  part  of  it.  And  so  we  must  hold  in  the  present 
case.  The  legacy  to  the  church  and  those  to  the  asylum, 
whether  special  or  otherwise,  fell  into  the  residue  and  increased 
its  volume.  To  one-third  of  that  residue,  thus  swollen  by  the 
void  legacies,  Vassar  College  is  entitled ;  to  another  third  the 
Vassar  Brothers  Hospital  has  lawful  claim ;  but  the  remaining 
third  must  go  the  heirs  and  next  of  kin.  This  result  follows 
because  the  residuary  gift  to  the  orphan  asylum  of  one-third 
itself  fails,  and  the  rule  appears  to  be  settled  that,  where  by 
snch  a  failure  there  is  produced  a  residue  of  a  residue,  it  does 
not  go  in  augmentation  of  the  other  several  shares,  but  passes 
to  the  heirs  and  next  of  kin.  In  BeeJcman  v.  Bonsor  (23 
X.  Y.  312),  it  was  declared  to  be  clear  upon  the  authorities 
that  a  part  of  the  residue,  of  which  the  disposition  fails,  will 
not  accrue  in  augmentation  of  the  remaining  parts  as  a  residue 
of  a  residue,  but,  instead  of  resuming  the  nature  of  residue, 
devolves  as  undisposed  of.  To  the  same  effect  are  later  cases. 
(Kerr  v.  Dougheriy^  nxijyra  ;  Floyfl  v.  Caroio^  88  N".  Y.  570.) 
As  to  one-third  of  the  increai^d  residue,  the  testator,  therefore, 
died  intestate,  and  it  devolved  according  to  the  law. 

Thus  far  we  have  been  compelled  to  disagree  with  the  courts 
below,  but  we  come  now  to  a  class  of  bequests  which  those 
courts  preserved,  and  as  to  which  we  are  glad  to  l)e  able  to 
concur.  The  testator  gave  certain  principal  sums  to  the  Home, 
the  Hospital  and  the  Institute,  respectively,  upon  condition  that 
each  should  pay  annuities  of  specified  amounts  equal  to  the 
accming  interest  to  certain  persons  for  thejr  lives,  and  it  is 
contended  that  these  l)equests  ai*e  invalid  because  none  of  the 
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corporations  can  take  without  transcending  their  charters  and 
applying  their  property  not  to  the  rehef  of  the  aged,  or  the 
advancement  of  learning,  or  the  care  of  the  sick,  but  to  the 
personal  benefit  of  personsnot  at  all  within  the  description  of  the 
corporate  l>eneficiaries.  Numerous  cases  are  cited  of  corporate 
attempts  to  pass  charter  boundaries  by  contracts  and  conduct 
ultra  vires,  but  none  of  which  are  applicable  to  the  present 
case.  Capacity  to  take  the  gifts  did  not  require  that  the  cor- 
porations should  apply  their  own  money  or  property  to  unau- 
thorized purposes,  for  substantially  and  in  effect  the  principal 
only  was  given  them  and  the  interest  and  income  was 
bequeathed  to  the  annuitants.  The  latter  were  tenants  for  life 
and  the  former  remaindermen  in  one  and  the  same  fund,  and 
the  respective  interests,  however  mingled  in  fact,  were  several 
and  distinct  in  law.  It  is  answered  that,  if  the  rate  of  interest 
falls,  the  annuities  remaining  unchanged,  there  will  be  a  defi- 
ciency which  the  corporations  will  be  compelled  to  supply 
from  their  own  funds.  Even  that  emergency  the  testator  pro- 
vided against.  He  selected  out  the  securities  intended  to  be 
given,  describing  them  in  an  extrinsic  memorandum,  and  then 
adds :  "  But  if,  for  any  cause,  the  securities  selected  by  me  for 
this  purpose  should  fail  to  realize  the  amount  of  said  several 
annuities,  then  I  charge  the  payment  of  any  and  all  deficiencies 
on  my  several  residuary  legatees  under  this  my  will,  equally." 
In  other  words,  the  annuities  in  every  event  were  to  be  paid 
out  of  funds  by  him  provided  and  set  apart  for  that  purpose, 
and  in  no  respect  and  to  no  extent  out  of  the  property  of  tlie 
corporations.  That  the  Institute  was  also  one  of  those  residuary- 
legatees,  does  not  alter  its  situation,  for,  in  case  of  a  deficiency, 
it  is  still  the  money  of  the  estate  which  supplies  it,  and  to  that 
exterft  reduces  the  residuary  gift.  It  is  very  certain  that  the 
testator  might  have  given  the  fund  to  a  trustee  in  trust  to  pay 
the  income  to  two  annuitants  for  life,  with  remainder  to  the 
corporation,  in  which  case  the  latter  would  have  become  equity 
able  owner  of  the  principal  and  the  annuitants  of  the  income. 
But  a  formal  express  trust  was  not  necessary.  The  principal 
<K)uld  be  given  directly  to  one  and  the  income  for  life  to 
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another,  and,  to  whichever  of  the  two  costody  of  the  principal 
was  given,  the  choice  would  not  alter  the  ownership,  and  equity 
would  recognize  the  several  rights,  and  protect  one  party  from 
waste  of  the  principal  and  secure  to*  the  other  his  full  income. 
The  corporations  were  thus  not  required  to  appropriate  their 
own  property  to  unauthorized  purposes,  but  preserving  the 
principal  for  themselves  to  pay  over  the  income  which  was  not 
theirs  to  the  true  owners.  In  doing  that,  they  would  simply 
1)6  taking  their  part  of  the  gift,  and  not  parting  with  their 
own  property.  I  do  not  feel  the  need  of  authorities  to  justify 
the  validity  of  such  action,  but  if  one  is  needed,  it  will  be 
found  in  Matter  of  Howe  (1  Paige,  214). 

A  further  question  has  been  argued  at  some  length  and 
comes  up  on  the  appeal  of  the  Vassar  Institute  which  claims 
that  certain  legacies  decided  to  be  general  are  made  specific  by 
the  terms  of  an  extrinsic  memorandum  referred  to  in  the  will, 
and  the  sole  question  is  as  to  the  effect  of  the  memorandum. 
One  of  the  gifts  was  "  of  ten  thousand  dollars  in  one  hundred 
shares  par  value  one  hundred  dollars  a  share  of  the  capital 
stock  of  some  good  railroad  or  coal  company  guaranteed,  to  be 
selected  from  my  securities  as  its  own."  The  testator  then 
added :  "  Among  my  papers  will  be  found  a  memorandum  of 
the  various  securities  I  have  selected  for  the  payment  of  the 
several  legacies."  Such  a  paper  was  found  preserved  with  the 
will  It  was  entitled  in  the  testator's  handwriting  :  '"  List  of 
securities  which  I  wish  transferred  to  different  institutions 
under  my  will  of  Feb'y  '85.  John  Guy  Vassar."  The  list 
set  apart,  among  other  things,  to  the  Institute  "  $10,000  or  100 
shares  N.  Y.,  Lackawanna  &  Western  guaranteed  R.  R.  stock 
a  5  pr.  c.  for  John  G.  Vassar."  The  question  arising  is 
whether  this  memorandum  is  to  have  effect  as  an  integr^  part 
of  the  will,  and  so  shall  convert  what  by  that  instrument  is  . 
either  a  general  or  demonstrative  legacy  into  a  specific  one ;  , 
and  that  involves  the  further  inquiry  whether  the  memoran-  I 
dum  is  a  mere  identification  of  the  thing  given,  or  is  testament-  i 
ary  in  its  character.  It  is  unquestionably  the  law  of  this  state 
that  an  unattested  paper  which  is  of  a  testamentary  nature  : 
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cannot  be  taken  as  a  part  of  the  will  even  though  referred  to- 
by that  instrument  {Laiigdon  v.  Astor^s  Exrs.^  16  N.  Y.  26 ; 
Williams  v.  Freeman^  83  id.  569;  Matter  of  the  Will  of 
&Neil^  91  id.  523.)  I  ani  satisfied  that  this  memorandmn  i& 
testamentary  in  its  character.  By  the  will  no  specific  securities 
were  given  as  is  fully  conceded.  The  eflfect  of  the  memoran- 
dum is  more  than  an  identification.  If  the  legacy  framed  by 
the  will  had  been  specific  and  manifested  a  purpose  to  give 
some  particular  security  or  securities,  and  among  these  found 
in  the  assets  there  proved  to  be  a  larger  number,  so  that  doubt 
arose  as  to  the  specific  securities  intended  to  be  given,  aa 
extrinsic  memorandum  referred  to  in  the  will  to  identify  the 
thing  given  might  be  considered.  But  that  is  not  the  case  here. 
The  oflSce  of  the  paper,  if  it  shall  operate  at  all,  is  to  give  specifi- 
cally what  was  not  so  given  by  the  will ;  to  change  its  terms 
in  a  material  respect ;  to  alter  a  bequest  and  modify  the  rights 
of  the  legatees.  Such  a  paper,  we  think,  cannot  be  received 
as  a  part  of  the  will  to  aflEect  and  modify  its  terms,  and  change 
what  was  a  general  or  possibly  demonstrative  legacy  into  & 
specific  one. 

Other  questions  raised  by  the  will  need  not  be  discussed. 
We  concur  with  the  Special  and  General  Terms  as  to  all  the 
dispositions  of  the  will  except  so  far  as  we  have  expressly  dis- 
agreed. The  result  is  that  the  judgment  of  the  General  Term 
should  be  modified  by  declaring  the  devise  and  bequest  to  the 
orphan  asylum  invalid,  as  also  the  bequest  to  the  Baptist 
church  herein  referred  to,  and  by  adjudging  that  such  void 
gifts  fall  into  the  residue  and  form  part  of  it,  but  that  the  one- 
third  of  such  residue  given  to  the  orphan  asylum  goes  to  the 
heirs  and  next  of  kin  as  in  the  case  of  intestacy,  and  as  modi- 
fied tRe  General  Term  judgment  should  be  affirmed. 

I  have  given  some  serious  reflection  to  the  question  of  costs. 
We  are  required  to  allow  them,  if  at  all,  upon  equitable  prin- 
ciples. The  claims  of  the  collaterals  compelled  this  litigation. 
They  put  all  the  other  parties  upon  the  defensive  and  succeed- 
ing in  some  respects  have  failed  in  others  and  claimed  more 
than  belonged  to  them.     What  they  wrest  from  the  charities 
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is  against  the  intention  of  the  testator  and  in  spite  of  his  avowed 
purpose.  What  he  did  give  effectually  should  not  be  lessened 
by  the  saccese  of  those  whom  he  raeant  to  exclude  in  the 
respects  here  at  issue.  And  so  I  think  that  no  costs  should  be 
awarded  to  the  orphan  asylum  or  to  the  Baptist  church,  but 
the  costs  of  all  other  parties  in  all  the  courts  should  be  paid 
out  of  that  portion  of  the  estate  as  to  which  the  decedent  died 
intestate  and  which  devolves  upon  the  heirs  and  next  of  kin. 

Judgment  should  be  entered  accordingly. 

All  concnr. 

Judgment  accordingly. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
Joseph  Wood,  Appellant 

Under  the  provision  of  the  Code  of  Criminal  Procedure  (§  542),  declaring 
that  after  hearing  an  appeal  from  a  Judgment  of  conviction  in  a  crim- 
inal case,  '*the  court  must  give  judgment  without  regard  to  technical 
errors  or  defects,  or  to  exceptions  which  do  not  affect  the  substantial 
rights  of  the  parties,"  if  competent  evidence  of  a  material  nature  offered 
by  defendant  has  been  excluded,  and  defendant  has  excepted,  such 
ruling  is  an  error  requiring  a  reversal. 

A  substantial  right  of  the  defendant  is  affected  in  such  a  case  even  though 
the  appellate  court  would,  with  the  evidence  before  it,  still  come  to  the 
same  conclusion  as  the  jury  did  without  it;  the  defendant  has  the  right 
to  insist  that  material  and  legal  evidence  offered  in  his  Ifehalf  Bhall  be 
received  and  submitted  to  a  jury  and  its  opinion  and  verdict  taken 
thereon. 

Where,  in  a  criminal  action,  the  defense  is  insanity  the  defendant  has  a 
right  to  prove  upon  this  issue  not  only  irrational  insane  acts  and  con- 
duct, but  also  facts  which  may  account  for  such  acts  and  appearances, 
and  which  noay  reveal  an  adequate  cause  for  the  mental  aberrations 
testified  to. 

Upon  the  trial  of  an  indictment  for  murder,  to  which  insanity  was 
pleaded  as  a  defense,  after  evidence  had  been  given  tending  to  prove  a 
diseased  condition  of  the  defendant's  brain,  caused  by  injuries  to  his  head, 
and,  as  a  result  thereof,  irrational  acts  and  declarations,  the  defend- 
ant's wife  was  called  as  a  witness  for  him  and  an  offer  was  made  to  prove 
by  her  that  a  short  time  before  the  day  of  the  homicide,  she  had  told 
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defendant  that  the  deceased,  who  was  her  father,  had  stolen  his  potatoes; 
also,  that  the  deceased  had,  on  several  occasions  before  her  marriage, 
criminally  assaulted  and  forced  her  against  her  will,  and  since  her 
marriage,  within  a  very  short  time,  had  come  to  their  house,  in 
defendant's  absence,  and  similarly  assaulted  her  and  threatened  to 
kill  her  if  she  told  anyone.  The  counsel  stated  that  he  offered 
the  evidence,  not  as  proof  of  the  truth  of  the  statement,  but  he  would 
show  that  defendant  believed  it  and  that  it  operated  on  his  mind  to  such 
an  extent  as  to  render  him  insane  on  the  day  he  committed  the  offense. 
This  evidence  was  excluded,  the  judge  stating  that  if  it  was  admitted 
he  would  discredit  it  and  would  regard  it  as  almost  conclusive  evidence 
that  the  witness  was  anxious  to  have  her  father  murdered,  and  was  oper- 
ating in  complicity  with  defendant.  Held,  error;  that  the  evidence 
offered  was  competent,  in  connection  with  proof  of  subsequent  conduct 
and  appearance  as  showing  the  effect  on  defendant's  mind,  upon  a  brain 
which  there  was  evidence  tending  to  show  was  weakened  and  diseased; 
that  it  was  material,  as  the  fact  offered  to  be  proved  might  account  for 
or  tend  to  insanity;  and  that  the  competency  of  the  evidence  was  not 
affected  by  the  fact  that  it  appeared  the  offense  charged  was  committed 
with  deliberation. 

Beg.  V.  KeUy  (2  Car.  &  Kir.  813);  Beg.  v.  Fisher  (8  Car.  &  P.  182);  SaneJua 
V.  Pe<ypU  (22  N.  Y.  147);  Shvfflin  v.  People  (52  id.  229).  distinguished. 

Also  held,  that  the  remarks  of  the  trial  judge  as  to  the  testimony  offered 
were  improper  and  prejudicial  to  the  defense,  as  it  tended  to  discredit 
the  witness  as  to  material  testimony  given  by  her,  in  respect  to  which 
the  evidence  was  conflicting. 

The  prosecution  offered  to  prove  by  defendant's  wife  communications 
of  a  confidential  nature,  made  by  the  defendant  to  her;  they  were  objected 
to  by  defendant's  counsel;  the  court  held  that  it  was  not  the  right  of  the 
defendant  to  object,  but  it  was  the  personal  privilege  of  the  witness, 
and  she  was  put  to  her  election,  whereupon  she  declined  to  answer.  Held, 
that  the  ruling  was  error. 

The  prevision  of  the  Penal  Code  (§  715),  providing  that  neither  a  husband 
nor  wife  can  be  compelled  to  disclose  a  confidential  communication  made 
by  one  to  the  other  during  their  marriage,  does  not  leave  the  matter 
entirely  to  the  discretion  of  the  witness,  but  the  other  party  interested 
may  object  to  any  such  communication,  and  upon  such  objection  being 
made,  the  witness  cannot  be  compelled,  and  has  no  nght,  to  make  the 
disclosure. 

The  prosecution  was  permitted  to  give  evidence  as  to  the  conduct  or 
appearance  of  defendant's  wife  after  the  killing,  seemingly  for  the  pur- 
pose of  showing  that  she  did  not  exhibit  proper  sorrow.    Held,  error. 

Also  held,  it  was  competent  ^or  defendant  to  prove  by  a  physician  that 
upon  a  physical  examination  made  by  him  of  defendant  subsequent  to 
the  homicide,  he  could  determine  satisfactorily  in  his  own  mind  the  con- 
dition of  defendant's  brain,  and  could  state'  from  such  examination  that 
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there  was  a  disease  affecting  It  of  such  long  standing,  that  it  must  have 
existed  at  the  time  of  the  murder. 

(Argued  March  17,  1891;  decided  April  14,  1891.) 

Appeal  from  judgment  of  the  Court  of  Oyer  and  Terminer 
of  the  county  of  Warren,  entered  upon  a  verdict  convicting 
the  defendant  of  the  crime  of  murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

/.  M.  Whitman  for  appellant.  The  photographs  and  the 
evidence  given  under  them  are  but  the  mere  conclusions  of 
the  witnesses  and,  as  such,  not  competent.  {People  v.  Bud- 
denseieJc^  103  N.  Y.  487,  500.)  When  a  layman  is  examined 
as  to  facts  within  his  own  knowledge  and  observation,  tending 
to  show  the  soundness  or  unsoundness  of  the  testator's  mind, 
he  may  characterize  as  rational  or  irrational  the  acts  and 
declarations  to  which  he  testifies.  {Clapp  v.  FuUerton^  34 
K  Y.  190 ;  People  v.  Conioay,  97  id.  62 ;  O'Brien  v.  People, 
36  id.  282 ;  Hewlitt  v.  Wood,  55  id.  634 ;  Holcomb  v.  Hoi- 
wmbj  95  id.  316.)  The  defendant  properly  offered  to  prove 
the  declarations  of  the  defendant  made  long  before  the  homi- 
cide, that  there  were  times  when  he  was  crazy  and  did  not 
inow  what  he  was  doing.  (Whart  on  Ev..§  226;  Ins.  Co.  v. 
Modey,  8  Wall.  397  ;  A.  L.  Ins.  Co.  v.  Warren,  22  Am.  Kep. 
^90;  People  v.  Eastwood,  4  Kern.  465-471,  562,  566;  45  K 
Y.  1 ;  Greenl.  on  Ev.  §  102 ;  People  v.  Montgomery,  13  Abb. 
pr.  S.]  207.)  The  taking  of  the  defendant  by  the  sheriff  to  a 
room  out  of  the  jail,  and  the  examination  of  him  there  by 
physicians  in  the  employ  of  the  people,  was  improper  as  com- 
pelling him  to  be  a  witness  against  himself.  (Const  of  N.  Y. 
art.  1,  §  6 ;  Eolerts  v.  li.  R.  Co.,  29  Hun,  154 ;  Parlc^r  v. 
Emhw,  102  m.  272.)  It  was  error  to  allow  Dr.  McDonald 
to  give  his  reason  for  believing  defendant  sane.  {People  v. 
Barber,  115  N.  Y.  475.)  Evidence  of  a  communication  from 
a  wife  to  a  husband  of  a  wrong  done  to  her  for  the  purpose  of 
showing  the  effect  of  a  communication  upon  the  mind  of 
defendant  is'  proper.  {People  v.  Fair,  43  Cal.  137 ;  People 
V.  CoU,  7  Abb.  [K  S.]  321.) 
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Francis  A,  Smith  for  respondent.  The  exceptions  taken 
by  defendant  upon  the  organization  of  the  jury  were  not  well 
taken.  (Code  Crim.  Pro.  §§  362,  369,  371,"  377,  386 ;  PeopU 
V.  CarpeaUr,  102  N.  Y.  247 ;  Code  Civ.  Pro.  §  1058 ;  Pe(rple 
V.  Jackson,  111  N.  Y.  369 ;  People  v.  McQuade,  110  id.  392; 
BaJbo  V.  People^  60  id.  484 ;  People  v.  Bechwith,  103  id. 
369.)  Unless  the  defendant  was  insane  at  the  time  of  the 
homicide,  there  can  be  no  question  of  his  guilt,  and  upon  the 
whole  proof,  including  that  in  relation  to  his  mental  condition,* 
it  cannot  for  a  moment  be  urged  that  the  verdict  was  against 
the  weight  of  evidence.  (Laws  of  1887,  chap.  493.)  Some 
days  after  the  murder  photographs  were  taken  by  placing  a 
living  body  in  the  position  of  the  deceased.  They  were  shown 
to  be  correct  representations  of  the  scene  of  the  homicide,  of 
the  dead  body,  and  of  the  position  of  the  persons  about  it, 
and  were  offered  and  properly  received  in  evidence.  {People 
V.  Jackson,  111  K  Y.  370 ;  People  v.  Fish,  34  N.  Y.  S.  E. 
840.)  Proof  of  (Jefendant's  confession  was  competent.  (Code 
Crim.  Pro.  §  395 ;  Ihirphy  v.  PeopU,  63  K  Y.  590;  People 
V.  Dr^cse,  103  id.  655 ;  Balho  v.  People,  80  id.  484 ;  Peoph 
V.  Chapleau,  121  id.  266.)  The  rule  as  to  the  competency  of 
opinions  by  lay  witnesses  was  not  violated.  {Clapp  v.  Fuller- 
ton,  34  N.  Y.  190 ;  O'Brien-  v.  People,  36  id.  282 ;  Beal  v. 
People,  42  id.  270 ;  Howlett  v.  Wood,  55  id.  634 ;  Rider  v. 
Miller,  86  id.  507 ;  In  re  Ross,  87  id.  514 ;  ITolcomb  v.  Rot- 
comh,  95  id.  322 ;  PeopU  v.  Conroy,  97  id.  62 ;  PeopU  v. 
Packenham,  115  id.  200.)  The  evidence  sought  to  be  intro- 
duced, relating  to  oddities  of  dress  displayed  only  on  two 
or  three  occasions,  during  defendant's  early  life,  when,  as  the 
witnesses  state,  they  observed  no  irregularity  in  his  manner, 
conduct  or  speech,  was  cumulative  and  properly  rejected. 
{Tooley  v.  Bacon,  70  N.  Y.  37.)  Proof  of  personal  exam- 
ination by  the  medical  experts  was  proper.  The  defendant's 
objection  on  the  ground  that  such  proof  was  "  an  indirect  invar 
sion  "  of  his  constitutional  right,  and  compelled  him  "  to  give 
evidence  against  himself,"  is  untenable.  {PeopU  v.  Kemmlcr, 
119  N.  Y.  580.)     The  offer  to  prove  by  the  prisoner's  wife  her 
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statement  to  him,  one  week  before  the  homicide,  that  her  own 
father,  the  murdered  man,  had  outraged  her,  and  that  the  state- 
ment was  true,  was  properly  excluded.  {Shnfflin  v.  People^  62 
N.  Y.  235 ;  Stokes  v.  People,  53  id.  174 ;  Penal  Code,  §§  21, 
715;  Saixcliez  v.  Peoph,  22  N.  Y.  147;  Fl<inmgan  v.  Peo- 
ph  52  id.  468 ;  Walker  v.  People,  88  id.  86 ;  26  Hun,  74 ; 
Bosicell  V.  State,  35  Am.  Kep.  25 ;  CunninghaTn  v.  State, 
31  id.  367.)  The  court  properly  charged  that  the  burden  of 
proving  the  defendant  irresponsible,  is  upon  the  accused. 
(Penal  Code,  §  17 ;  Walter  v.  People,  32  K.  Y.  164 ;  Fer^^^  v. 
People,  35  id.  129  ;  G'Connell  v.  PeopU,  87  id.  377 ;  Walker 
V.  People,  88  id.  88.)  The  court  properly  charged  that  the 
defendant  was  responsible  if  he  was  able  to  distinguish 
between  right  and  wrong.  (  Wallis  v.  People,  32  N.  Y.  715.) 
The  court  was  correct  in  charging  that  mere  oddities  and  eccen- 
tricities of  character  and  habit,  or  pecuUarities  of  temperament 
which  do  not  destroy  the  mental  powers  of  a  person,  are  not 
the  kind  of  insanity  which  render  a  defendant  irresponsible 
for  crime.  {People  v.  Kemmler,  119  N.  Y.  583.)  The  charge 
of  the  court  that  the  case  must  be  proved  so  that  the  jury  are 
convinced  of  the  guilt  of  the  prisoner  beyond  a  reasonable 
doubt,  and  if,  after  the  consideration  of  the  whole  case  and 
the  full  consideration  of  the  evidence,  they  still  have  reasonable 
doubt,  the  prisoner  is  entitled  to  the  credit  of  it,  was  correct. 
{Peopl^e  v.  Stoji^,  117  N.  Y.  480 ;  Walker  v.  People,  88  id. 
87-89;  O'Connell  v.  People,  87  id.  377;  Moett  v.  PeopU,  85 
id.  374;  People  v.  Oreenwall,  115  id.  526.) 

Peckham,  J.  This  is  an  appeal  from  a  judgment  of  con- 
viction of  defendant  of  murder  in  tlie  first  degree,  entered 
ujHm  a  verdict  rendered  by  a  jury  in  the  Oyer  and  Terminer 
of  Warren  county,  in  September,  1890. 

Our  jurisdiction  to  review  directly  such  a  judgment  rests 
upon  the  statute,  chapter  493  of  the  Laws  of  1887. 

Under  that  statute  this  court  can  grant  a  new  trial  upon 
exceptions  taken  to  the  rulings  of  the  trial  court,  and  it 
can  also  grant  such  new  trial  when  it  is  satisfied  that  the 
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verdict  was  against  the  weight  of  evidence  or  that  justice 
requires  it. 

The  defendant,  through  his  counsel  in  this  case,  does  not 
seek  our  interference  under  the  latter  provisions  of  the  act. 
He  comes  here  upon  exceptions  and  asks  a  review  thereof  as 
his  legal  right,  and  that  a  new  trial  shall  be  granted  him 
because  of  legal  error  committed  by  the  court  below  on  his 
trial. 

Where  exceptions  have  been  taken  by  a  defendant  on  a 
criminal  trial  the  court  must  give  judgment  without  regard  to 
technical  errors  or  defects,  or  to  exceptions  which  do  not  affect 
the  substantial  rights  of  the  parties.   (Code  of  Crim.  Pro.  §  542.) 

Under  this  provision  I  think  it  plain  that  if  evidence  of  a 
material  nature,  of  a  kind  most  important  and  predominating, 
shall  have  been  offered  on  the  part  of  defendant  and  ruled  out 
on  the  objection  of  the  people  and  under  the  exception  of  the 
defendant,  such  ruling  is  error,  which  demands  the  reversal  of 
the  judgment  of  conviction.  This  is  true,  even  if  the  court 
might  be  inclined  to  think  that  upon  the  whole,  with  such 
evidence  admitted,  the  defendant  should  have  been  convicted, 
A  defendant  in  a  criminal  prosecution  is  entitled  to  a  legal 
trial,  conducted  in  a  proper  way  and  decided  upon  legal  evi- 
dence. Wliere  evidence  of  such  a  character  has  been  offered 
on  the  part  of  the  defendant,  and  erroneously  rejected  by  the 
court,  and  if  it  is  of  a  material  nature,  and  if  an  exception  has 
been  duly  taken,  we  are  not  at  liberty,  under  the  section  of 
the  Code  of  Criminal  Procedure  above  cited,  to  say  that  the 
error  is  merely  technical,  or  that  the  substantial  rights  of  a 
defendant  have  not  been  affected.  The  defendant  has  the 
right  to  submit  material  evidence  in  his  behalf  to  the  jury  in 
order  that  it  may  pass  upon  its  weight  and  credibility,  and  if 
he  be  deprived  of  that  right,  it  is  a  substantial  one  which,, 
when  properly  presented  to  this  court  by  an  exception,  will 
require  a  reversal  of  his  conviction.  This  does  not  in  the  least 
affect  the  existence  and  force  of  the  other  and  well-known  rule 
that  a  new  trial  will  not  be  granted  even  in  a  criminal  case  for 
an  erroneous  ruling  of  the  court  upon  some  legal  proposition 
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where  the  appellate  tribunal  can  see  that  by  no  possibiHty 
could  the  error  have  worked  any  hami  to  defendant.  {Stokes 
V.  People,  53  K  Y.  164.) 

In  the  case  of  the  rejection  of  important,  material  and  com- 
petent evidence  for  the  defendant,  this  court  cannot  say,  unless 
in  a  most  extraordinary  case,  that  by  no  possibility  could  the 
error  harm  the  defendant,  or  that  such  error  was  only  technical 
and  that  no  substantial  right  of  the  defendant  was  affected. 
A  substantial  right  of  defendant  in  such  case  is  affected,  even 
though  the  appellate  court  would,  with  the  evidence  before  it, 
still  come  to  the  same  conclusion  as  the  jury  did  without  it. 
The  defendant  in  such  case  has  the  right  to  insist  that  material 
and  legal  evidence  offered  in  his  behalf  shall  be  received  and 
submitted  to  a  jury  and  its  opinion  and  verdict  taken  thereon, 
and  not  that  of  any  merely  appellate  tribunal. 

On  looking  through  and  reading  attentively  the  very  volumi- 
nous record  which  has  been  presented  to  us  in  this  case,  I  am 
satisfied  that  many  errors  were  committed  upon  the  trial,  and 
in  the  case  of  one,  at  least,  the  error  is  of  such  a  nature  as  to 
necessitate  the  reversal  of  the  judgment.  « 

A  brief  reference  to  the  general  facts  of  the  case  is  all  that 
is  necessary  to  enable  one  to  see  the  materiality  of  the  evidence 
rejected  by  the  court  when  offered  on  the  part  of  the  defend- 
ant. The  evidence  on  the  trial  showed  that  the  killing  took 
place  near  a  small  village  or  hamlet  called  Stony  Creek,  in  the 
county  of  Warren,  about  5  or  5^0  p.  m.,  on  the  10th  of  May, 
1890.  Leander  Pasco,  the  deceased,  was  a  small  farmer  or 
laboring  man,  living  within  a  couple  of  miles  of  the  above- 
named  village,  and  was  between  50  and  55  years  of  age.  Ilis 
wife  had  been  dead  a  few  years,  and  his  daughter,  about  ten 
years  of  age,  was  living  witl^  him,  as  was  also  a  woman  who 
occupied  the  position  of  his  housekeeper.  His  sons,  George 
and  Alvin,  respectively  about  twenty  and  sixteen  years  of  age, 
were  sometimes  there,  but  had  not  been  for  a  short  time  before 
the  killing.  A  couple  of  months  before  that  event,  the  defend- 
ant had  married  a  daughter  of  Pasco,  and  it  is  claimed  that 
such  marriage  annoyed  him,  and  he  had  ceased  to  be  on  friendly 
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terms  with  defendant  from  that  time.  The  marriage  took 
place  away  from  home,  and  Pasco  did  not  know  of  it  at  the 
time.  A  few  weeks  before  the  killing,  the  defendant  took  his 
wife  and  went  to  a  small  house,  or  ''  shanty,"  as  some  of  the 
witnesses  called  it,  about  a  mile  from  Stony  Creek,  and  there 
commenced  housekeeping.  There  was  evidence  tending  to 
show  that  defendant  was  exceedingly  fond  of  his  wife,  who 
was  a  young  woman  twenty- two  or  twenty-three  years  of  age. 
The  defendant  was  a  man  about  thirty-five  years  of  age,  and 
was  also  a  small  farmer  or  laboring  man.  Both  the  deceased 
and  defendant  belonged  to  a  very  uneducated,  illiterate  and 
ignorant  class,  neither  having  acquired  much  property,  and 
both  spending  a  portion  of  their  time  in  hunting  and  fishing. 
On  the  afternoon  of  the  tenth  of  May  (the  day  of  the  homi- 
cide), both  men  were  seen  in  the  village  of  Stony  Creek,  and 
were  overheard  ill  a  war  of  words  in  the  public  streets,  in 
whicli  each  accused  the  other  of  misconduct.  The  defendant 
was  seen  on  his  way  home  about  3  or  4  o'clock  in  the  after- 
noon, and  the  deceased  was  seen  passing  out  of  the  village  in 
the  direction  of  the  road  to  his  home,  about  5  or  5.30  in  the 
same  afternoon.  It  was  raining,  and  the  deceased  carried  an 
umbrella  and  a  small  bundle  covered  over  with  paper.  A 
short  distance  from  the  village,  and  as  the  deceased  was  pro- 
ceeding upon  a  lonely  road,  lined  on  each  side  with  bushes 
and  woods,  except  a  portion  of  one  side  where  a  small  fallow 
of  a  couple  of  acres  skirted  the  edge  of  the  road,  he  was 
fthot  in  the  back  by  shot  from  a  gun  and  was  instantly  killed. 
No  one  saw  the  killing,  and,  although  two  reports  of  a  gun 
were  heard  in  quick  succession  at  about  half  after  five,  the 
deceased  was  not  discovered  until  nearly  dark,  when  he  was 
accidently  seen  lying  in  the  road  by  a  man  walking  along  it  on 
his  way  home.  The  alarm  was  given,  and  the  next  day,  Sun- 
day, a  critical  examination  was  made.  From  it  the  people  dis- 
covered the  rags  which  had  formed  the  wadding  of  the  gun, 
footprints  in  the  fallow  from  peculiar  boots  which  were  soon 
seen  to  be  exactly  like  those  made  by  the  boots  worn  by  the 
defendant,  who  was  present  on  the  Sunday  at  the  place  where 
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the  body  lay  and  where  quite  a  crowd  had  congregated.  The 
rags  were  seen  to  be  like  the  Hnuig  of  defendant's  coat,  wliich 
was  torn,  and  were  subsequently  most  satisfactorily  identified 
as  coming  from  and  forming  part  of  such  lining. 

Other  evidence  was  given  which  it  is  unnecessary  to  detail, 
but  the  whole  showed  quite  satisfactorily  that  the  defendant 
had  perpetrated  the  killing.  lie  had,  however,  in  addition 
to  the  plea  of  not  guilty,  put  in  the  further  plea  of  insanity, 
and  evidence  bearing  upon  that  defense  was  oflfered  and 
received. 

Evidence  was  given  tending  to  show  that  the  defendant, 
when  a  young  boy,  had  been  severely  cut  in  the  head  by  a 
blow  from  an  axe  which  had  slipped  out  of  the  hands  of  his 
father'who  was  cutting  wood,  and  there  wbjs  evidence  from 
which  the  jury  miglit  infer  that  the  skull  had  been  then 
fractnred.  He  was  unconscious  for  two  or  three  hours,  and 
was  for  some  time  quite  ill  from  the  immediate  effects  of  the 
blow.  Within  a  few  years  thereafter  he  fell  from  a  barn  and 
strock  on  his  head  on  a  stony  surface,  and  was  again  rendered 
unconscious  for  some  hours.  After  these  injuries  it  was 
claimed  that  he  frequently  acted  in  a  stmnge  manner,  not  as 
he  had  formerly  done.  He  often  complained  from  that  time 
of  violent  pains  in  his  head  which  rendered  him  unable  to 
work.  He  had  been  guilty  of  acts  which  those  who  saw 
them  characterized  as  irrational,  such  as  pounding  with  his 
fist  a  lath  and  plaster  wall  until  he  had  made  a  hole  in  it,  with- 
out any  apparent  cause  and  while  sober,  and  claiming  the  next 
day  not  to  remember  anything  about  it.  He  had  dressed  in  an 
eccentric  and  odd  manner,  in  woman's  clothes  over  his  trows- 
ers,  which  were  cut  off  below  the  knee,  and  in  a  woman's 
bonnet,  and  in  such  apparel  had  gone  to  "  meeting "  and  to 
school,  although  then  grown  up.  He  had  been  seen  to  trade 
off  a  good  hat  for  a  large  hornet's  nest,  which  he  wore  on  his 
head  instead  of  his  hat  for  a  long  time.  He  was  subject  to 
some  kind  of  discharge  from  his  eyes,  which  difficulty  would 
suddenly  come  upon  him  after  he  had  complained  of  his  head. 
SicKELs  —Vol.  LXXXI.        38 
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lie  was  also  subject  to  sudden  attacks  of  a  kind  of  dizziness  in 
the  head  and  tenipomry  blindness  consequent  thereon,  and  had 
himself  denominated  such  attacks  his  '*  blind  staggers." 

lie  was  eccentric  and  was  called  odd,  very  vehement  and 
Bubject  to  great  excitement  on  slight  provocation.  After  his 
incarceration  in  jail  on  the  charge  of  nnirder,  he  was  exaixiine<l 
by  a  physician  who  claimed  to  find  traces  of  the  Avound  on  his 
head,  also  what  he  thought  was  a  fracture  of  the  neck  near  the 
l)ase  of  the  skull,  the  eflFect  of  which  was  to  prevent  the  defend- 
ant from  turning  liLs  head  as  nmch  as  the  ordinary  man  can. 
lie  also  thought  that  he  discovered  that  the  spine  from  the 
base  of  the  skull  down  to  w^hat  he  tenned  a  tumor  l>et\veen 
the  shoulders  was  quite  sensitive  to  the  touch,  so  that  the 
defendant  flinched  when  that  ]>ortion  was  touched  by  the 
physician.  The  eyes  were  not  then  properly  responsive  to 
light,  and  there  was  a  lack  of  proper  sensitiveness  of  the  skin 
under  experiments  then  made  by  the  doctor.  From  tlie 
examination  thus  made  the  doctor  was  of  the  opinion  that  the 
defendant  was  suffering  from  a  diseased  bram.  Other  ^vit- 
nefeses  spoke  of  occasions  when  the  defendant  seemed  unable 
to  count  money  which  he  had  in  his  hand,  ajid  asked  others 
standing  by  to  count  it  for  Inm,  and  at  such  times  his  conduct 
seemed  to  the  witnesses  irrational. 

This  was  substantially  the  evidence  ui>on  the  question  of  tlie 
uisanity  of  the  defendant  or  the  diseased  condition  of  his  brain 
at  the  time  when  the  wife  of  defendant  was  called  as  a  Avitiiess 
for  him.  Counsel  for  defendant  offered  to  prove  by  her  tliat 
a  short  time  before  the  day  of  the  homicide  she  had  told  tlie 
defendant  under  the  circumstances  set  forth  in  the  offer  that 
her  father  had  stolen  liis,  defendant's  potatoes,  some  three  years 
before.  This  was  offered  for  the  purpose  of  showing  the  effect 
it  had  on  defendant's  mind  in  connection  ^dth  other  matters. 
This  was  objected  to  as  immaterial  and  incompetent,  and  sus- 
tained, and  the  defendant  excepted. 

The  defendant's  counsel  then  ])roved  that  the  witness  liad 
another  convei-sation  with  her  husband  on  the  third  of  May, 
the  week  preceding  the  homicide,  in  which,  as  the  record 
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states,  she  gave  "him  some  information  as  to  certain  acts 
which  her  father  had  committed  upon  her  person." 

The  counsel  for  the  defendant  then  asked  her  to  state  what 
it  was  she  told  her  husband.  This  was  objected  to,  and 
the  record  then  shows  the  following  most  extraordinary 
proceedings : 

By  the  Coubt  —  The  same  rule  will  apply  to  this  oflfer  as 
applies  to  the  other.  I  sustain  the  objection  and  rule  the  evi- 
dence out  npon  the  grounds  : 

First.  That  it  raises  a  collateral  issue  which  is  not  on  trial 
here,  and  ought  not  to  be  introduced;  that  conversations 
between  this  party  and  the  defendant  are  not  competent  evi- 
dence in  his  favor  in  this  action. 

Second.  It  is  clearly  not  a  case  where  Pasco  was  killed  upon 
sudden  provocation  or  sudden  excitement,  in  consequence  of 
some  extraordinary  and  unexpected  and  sudden  information 
to  this  defendant.  It  is  not  competent  as  a  defense  to  show 
the  provocations,  that  discoveries  were  made,  where  the  murder 
was  committed  with  a  kind  of  deliberation  which  is  clear  and 
evident  in  this  case,  and 

Third.  It  is  a  proposition  to  try  an  indictment  against 
Pasco,  deceased,  against  the  dead  man,  a  crime  which  this  wit- 
ness would  be  obliged  to  confess  she  voluntarily  participated 
in.  It  should  have  been  brought  to  trial  in  the  life-time  of  her 
father,  when  he  could  have  been  here  to  have  been  heard  on  the 
subject.  It  would  be  a  gross  piece  of  injustice  if  after  this  defend- 
ant and  this  witness,  instigating  him  to  commission  of  crime, 
and  to  cause  the  murder  of  her  father,  the  defendant  should  be 
allowed  to  set  up  and  establish  this  infamous  charge  against  the 
dead  man,  whose  mouth  is  closed  forever.  It  would  be  no  jus- 
tification of  the  murder,  and  under  such  circumstances  if  this 
female  had  become  so  abandoned  as  to  be  willing  voluntarily 
to  go  on  the  stand  and  thus  testify  to  a  case  against  her  own 
dead  father,  who  had  been  murdered,  that  would  throw  infamy 
and  discredit  eternally  upon  his  reputation  as  well  as  hers,  she 
ought  not  to  be  permitted  to  do  it.  It  is  an  issue  that  does 
not  belong  to  the  case  here,  and  it  would  not  be  of  any  value 
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under  the  circumstances  in  this  case  and  onght  not  to  be,  if  it 
were  admitted.  The  defendant  is  at  liberty  to  fnmish  any 
evidence  that  he  is  able  to  on  the  subject  of  the  mental  con- 
dition of  this  man.  Tliat  is  the  defense,  but  I  do  not  propose 
if  it  is  possible  to  avoid  it,  to  undertake  to  try  the  dead  man 
instead  of  the  defendant  who  is  on  trial  here. 

Counsel  for  Defendant  —  It  is  apparent,  from  the  applause 
of  the  audience  that  incestuous  rape  is  considered  a  venial 
offense. 

By  the  Court — As  the  counsel  has  made  that  statement  I 
will  state  that  this  court  will  discredit  the  story  of  this  female, 
and  I  think  any  person  of  intelligence  would  do  it  if  she  was 
permitted  to  give  testimony. 

Defendant  excepts. 

The  counsel  for  the  defendant  then  offered  to  prove  in  detail 
that  the  witness  told  the  defendant  on  the  evening  of  the  3d 
of  May,  the  week  before  the  homicide,  that  her  father  had 
before  her  marriage  to  the  defendant  criminally  ajssaulted  her 
and  forced  her  against  her  will  to  have  intercourse  with  him 
on  more  than  one  occasion,  and  that  since  her  marriage  and 
within  a  very  short  time  he  had  come  to  their  house  in  the 
absence  of  defendant  and  had  successfully  made  upon  her  the 
same  kind  of  an  assault  and  had  threatened  her  that  if  she  told 
of  it  to  her  husband  or  any  one,  he  would  kill  her.  The 
counsel  said  he  offered  the  evidence  not  as  proof  of  the  truth 
of  the  statement,  but  he  would  show  that  the  defendant  believed 
it,  and  it  was  offered  for  the  purpose  of  showing  the  effect  of 
the  communication  on  defendant's  mind,  and  that  it  operated 
on  it  to  such  an  extent  as  to  render  him  insane  on  the  day  he 
committed  the  offense. 

This  evidence  was  objected  to  and  the  objection  sustained 
and  the  defendant  excepted.     The  record  then  proceeds : 

By  the  Court — If  the  evidence  was  admitted  I  would 
regard  it  almost  conclusive  evidence  that  this  woman  herself 
was  anxious  to  have  her  father  murdered,  and  that  she  was 
operating  in  complicity  with  this  nian  to  put  up  the  business, 
and  do  an  act  of  this  kind.     I  sustain  the  objection  and  over- 
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rule  the  oflFer  on  the  ground  that  it  is  plainly  apparent  in  the 
case  as  it  stands,  that  it  is  not  a  ease  where  a  person  who  com- 
mitted the  crime  was  moved  by  sudden  impulse.  Whoever 
committed  that  murder  did  it  with  great  deliberation,  both  of 
mind  and  plan  and  surroundings. 

Counsel  for  Defendant — Defendant  excepts  to  the  ruling 
of  the  court. 

The  defendant's  counsel  made  other  oflFers  of  the  same  nature 
and  in  detail,  which  were  overruled,  and  the  counsel  was  some- 
what severely  criticised  for  making  such  offers. 

The  first  question  that  arises  is  £is  to  the  correctness  of  the 
ruling  of  the  court  in  excluding  this  proposed  evidence.  I 
think  the  learned  court  clearly  erred. 

Tlie  counsel  for  the  prosecution  seek  to  sustain  the  correct- 
ness of  the  decision  by  referring  to  those  English  and  Ameri- 
can authorities  which  hold  the  individual  guilty  of  murder  in 
killing  the  man  who  has  committed  adultery  with  the  prison- 
er's wife,  unless  the  person  killed  is  detected  in  the  very  act 
of  such  adultery.  (See  cases  collected  in  9  Am.  &  Eng.  Enc. 
of  Law,  585,  note  1.)  The  cases  proceed  upon  the  principle 
that  the  inamediate  killing  of  the  adulterer  by  the  husband 
who  has  detected  him  in  the  act  was  probably  perpetrated 
under  such  a  sudden  and  uncontrollable  passion  that  the  offense 
was  reduced  from  that  of  murder  to  manslaughter.  But,  if 
the  husband  only  heard  that  the  person  had  been  guilty  of 
such  an  act,  and  thereupon  met  or  sought  liim  out  and  killed 
him,  it  has  been  held  that  in  such  case,  as  time  enough  had 
elapsed  for  the  passion  to  cool,  tlie  killing  was  murder.  Heg. 
V.  Kelly  (2  Car.  &  Kir.  814)  is  to  this  effect,  although  in  that 
case  it  was  the  woman  who  was  killed.  To  the  same  effect  in 
principle.  Beg.  v.  Fisher  (8  Car.  &  Payne,  182).  There  are 
many  other  authorities  of  the  same  purport,  both  English  and 
American. 

In  this  state  it  has  been  held  that  the  fact  that  information 
of  the  wife's  adultery  had  b^n  imparted  to  the  husband  can 
only  be  proved  when  it  is  shown  that  such  information  was 
given  so  near  the  time  of  the  commission  of  the  crime  that 
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the  court  can  see  there  was  not  a  sufficient  period  for  the  ^peLR- 
sion  it  would  naturally  excite,  to  subside.  This  was  held  in  the 
case  of  Swnchez  v.  People  (22  N.  Y.  147).  That  defense  was 
not  insanity  in  the  proper  sense  of  the  term.  The  word  was 
used  as  a  mere  figure  of  speech  by  wliich  to  describe  the  defend- 
ant as  possessed  by  a  strong  and  irresistible  passion. 

These  cases  proceed  upon  the  theory  that  the  passion  such 
a  discovery  or  communication  may  excite  in  the  breast  of  a 
man  whose  brain  is  in  a  normal  condition  is  sudden,  irresistible 
and  deadly,  and  the  evidence  is  admitted  to  show  the  existence 
and  the  cause  of  such  a  passion  at  the  very  time  of  the  com- 
mission of  the  crime,  and  so,  to  show  that  it  was  not  of  the 
deliberate  nature  implying  an  intent  to  kill,  which  is  required 
in  the  case  of  murder.  Upon  such  facts  the  claim  is  made  that 
the  crime  is  only  manslaughter;  that  the  act  was  committed 
in  the  heat  of  passion  and  without  intent  to  kill,  and  the 
evidence  is  received  to  show  an  adequate  cause  for  the 
passion  and  the  absence  of  the  intent  If  the  intent  to 
kill  existed  it  might  still  be  murder  in  this  state.  {Shuffiin 
V.  People^  62  N.  Y.  229.)  Of  course,  on  tliis  theory  proof 
of  this  communication  to  the  defendant  and  its  nature,  occur- 
ring as  it  did  at  least  a  week  before  the  commission  of  the 
offense,  would  be  inadmissible,  for  a  week  is  a  period  much 
more  than  enough  for  the  cooling  time  allowed  by  law.  I 
agree  with  the  trial  judge  that  the  inference  from  the 
evidence  is  substantially  irresistible  that  the  person  firing 
the  gun  did  so  with  deliberation  and  intended  to  kill. 
It  is  not,  however,  upon  any  theory  of  the  kind  above 
mentioned,  that  the  evidence  is  admissible.  It  should  l>e 
admitted  for  the  purpose  of  showing  an  adequate  cause  for 
the  state  of  mind  existing  subsequent  to  the  communication. 
The  subsequent  conduct,  appearance  and  conversation  of  tlie 
person  to  whom  the  communication  is  made  are  the  proper  sul>- 
jects  of  proof,  for  the  one  purpose  of  showing  wliat  effect  upon 
him  such  communications  had,  ^d  that  it  rendered  him  insane 
within  the  legal  definition  of  the  term  at  the  very  time  of  the 
commission  of  the  deed.     Evidence  had  already  been  given 
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tending  somewhat  toward  proof  of  a  diseased  condition  of  the 
brain  of  the  respondent  before  the  communication  was  made  to 
him.  Evidence  of  such  a  nature  having  been  given,  the  com- 
iminication  may  then  be  proved  for  the  purpose  of  showing 
the  effect  it  had  upon  the  defendant's  mind,  and  to  show  a 
reason  for  the  alleged  change  in  the  appearance  and  conduct 
of  the  accused  and  to  prove  that  in  truth  such  comnmnication 
acting  upon  a  diseased  and  weakened  brain  produced  insanity 
at  the  time  of  the  commission  of  the  crime.  It  is  not  disputed 
that  a  fall  on  the  head,  a  physical  injury  to  the  brain,  or  other 
physical  and  sufficient  cause  for  insanity  can  be  proved.  The 
defense  is  not  confined  to  proof  of  the  condition  of  the  mind 
of  defendant  at  the  moment  when  he  struck  the  blow  or  fired 
the  shot.  Any  material  fact  which  might  account  for  or  natur- 
ally lead  to  insanity  at  that  moment  may  be  proved.  Why 
should  not  the  defendant  have  the  right  to  prove  a  moral  cause 
which  might  act  upon  a  brain  already  diseased  and  might 
result  in  insanity  as  naturally  as  blows  upon  the  head  ?  This 
in  connection  with  evidence  tending  to  show  insanity  at  the 
time  of  the  act  done,  is  proper.  I  do  not  say  that  proof  of 
these  facts,  any  or  all  of  them,  is  proof  of  insanity.  That  is 
for  the  jury  to  decide.  But  it  is  competent  for  the  reason  that 
all  the  facts  are  material  for  the  purpose  of  enabling  the  jury 
to  say  what  was  the  condition  of  mind  of  defendant  when  the 
deed  was  perpetrated.  The  defense  is  entitled  to  prove  more 
than  the  fact  that  after  a  certain  time  wlien  something  was  told 
defendant  he  exhibited  certain  changes  of  deportment  or 
appearance.  He  is  entitled  to  have  the  jury  see  that  there  waa 
a  cause  sufficient  to  account  for  and  to  create  such  alteration 
in  conduct  and  appearance.  It  greatly  tends  to  strengthen 
the  proof  of  such  alteration.  It  is  admissible  for  the  same 
rejtfon  that  evidence  is  competent  to  show  that  the  party  had  a 
fall  on  his  head,  or  had  been  a  sufferer  for  years  from  some  kind 
of  physical  ailment  which  had  naturally  a  depresvsing  influence 
on  the  mind.  The  physicians  for  the  defendant  all  laid  great 
weight  upon  the  original  injuries. to  the  head  and  to  the  char- 
acter of  the  communication  made  to  defendant  by  his  wife. 
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The  defense  has  the  right*  to  more  than  proof  that  defendant 
was  a  singular  person,  sometimes  seemingly  wild  and  guilty  of 
foolish  actions  or  sucli  as  might  be  termed  irrational  acts  or 
speeches.  Facts  may  be  shown  which  might  account  for  such 
actions  and  appearances,  and  which  when  submitted  to  compe- 
tent medical  skill  might  be  said  to  reveal  a  full  and  adequate 
cause  for  the  mental  aberrations  testified  to,  or  they  might  be 
of  such  a  nature  that  the  ordinary  man,  not  a  physician,  could 
from  his  own  experience  say  that  they  were  enough  to  account 
for  such  mental  condition.  In  fine,  the  evidence  is  admitted 
on  the  ground  that  it  is  corroborative,  more  or  less  strongly,  of 
the  mental  condition  which  the  other  and  separate  evidence  in 
the  case  tends  to  prove.  It  must  be  admitted  for  the  purpose 
of  showing  that  the  defendant  was  at  the  time  of  the  commis- 
sion of  the  offense  insane  within  the  legal  definition  of  the 
word.  It  may  well  be  that  in  many  instances  the  evidence  will 
fail  to  create  even  a  doubt  in  the  minds  of  the  jury  as  to  the  sanity 
of  the  defendant  when  the  deed  was  committed.  That  does  not 
detract  from  the  admissibility  of  the  evidence.  The  defense  \rill 
in  that  event  fail  to  make  out  the  case.  This  species  of  evidence 
was  admitted  in  the  csLse  of  jPeopl^  v.  Cole^  tried  in  the  Albany 
Oyer  and  Terminer  some  twenty  years  ago,  and  it  was  admitted 
on  the  ground  taken  here.  There  had  been  a  large  amount  of 
evidence  already  given  to  show,  prior  to  the  communication, 
a  diseased  and  depressed  mental  condition  of  the  defendant, 
and  the  communication  made  to  him  by  his  wife  w^as  admitted 
as  evidence  for  the  purpose  of  showing  its  effect  upon  his 
mind,  and  as  furnishing  an  adequate  cause,  under  all  the  cir- 
cumstances, for  the  alleged  fact  that  he  was  insane  when  the 
act  was  done.  This  was  the  claim  of  the  defense,  and  it  was 
the  theory  upon  which  the  evidence  was  competent,  and  it  is 
not  admitted  as  showing  the  truth  of  the  comnmnication. 
Still  less  is  it  admissible  for  the  purpose  of  showing  sudden 
passion.  The  communication  is  too  remote  in  time  from  the 
act  to  render  the  evidence  competent  for  that  purpose.  It  is- 
not,  however,  necessary  that  the  evidence  should  already  show 
that  the  defendant  was  actually  insane.     If  that  were  so  the 
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defendant  would  be  entitled  to  an  acquittal  without  it.  In  this 
ease,  however,  evidence  had  already  been  given  upon  the  sub- 
ject which,  as  I  have  said,  somewhat  tended  to  show  that  the 
individual  before  the  communication  was  made  to  him  was  a 
person  sufiering  from  some  diseased  condition  of  the  brain, 
and  the  actual  effects  of  such  disease  in  the  way  of  irrational 
acts  and  declarations,  had  been  somewhat  more  or  less  remarked 
by  others.  When  such  facts  have  been  shown  the  evidence  is 
not  affected  as  to  its  competency  by  the  fact  that  the  act  for 
the  commission  of  which  the  defendant  is  on  trial  was  com- 
mitted deliberately.  Deliberation  is  the  answer  which  the  prose- 
cution makes  to  the  defense  of  ungovernable  passion  suddenly 
evoked  by  the  sight  of  an  unfaithful  wife  in  the  arms  of  her 
lover.  If,  instead  of  taking  immediate  vengeance  upon  the 
man  the  husband  postpones  it,  and  subsequently  kills  the 
adulterer,  the  law  says  the  coohng  time  was  sufficient,  and  the 
deliberation  shows  the  necessary  intent  to  commit  murder. 
The  evidence  is  admissible  in  this  case  upon  the  totally  differ- 
ent theory  already  discussed. 

MThether  it  is  necessary  in  all  cases  where  the  defense  of 
insanity  is  interposed,  to  show  the  existence  of  a  prior  morbid 
and  diseased  condition  of  the  mind  before  evidence  of  the 
nature  offered  in  this  case  should  be  admitted,  is  not  now  the 
question.  We  think  there  was  enough  evidence  tending  some- 
what in  that  direction  to  render  the  proposed  evidence  com- 
petent even  upon  such  restricted  tlieory.  The  case  does  not 
require  it,  and  we  do  not  hold  that  the  evidence  is  admissible 
in  any  event.  We  defer  the  discussion  of  the  question  until 
it  necessarily  arises.  To  show  that  the  effect  was,  at  most,  the 
putting  of  a  party  in  a  blind,  reckless,  passionate  or  vindictive 
mood,  is  no  defense. 

The  esse  of  Spencer  v.  iState  of  Maryland  (69  Md.  28),  is 
not  opposed  to  these  views.  The  counsel  for  the  defendant 
there  offered  to  show  by  the  defendant  himself  his  mental 
condition  (but  not  that  he  was  insane)  at  the  time  of  the  killing. 
It  AvaB  rejected  unless  the  counsel  would  give  the  assurance 
that  he  would  follow  it  up  vA\\\  other  j)roof  tending  to  show 
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that  at  the  time  of  the  homicide  the  prisoner  was  insane,  and 
tliat  assurance  the  counsel  declined  to  give. 

Tlie  refusal  to  admit  the  evidence  was  upheld  by  the  Court 
of  Appeals  of  Maryland  on  the  ground  that  the  offer  did  not 
tend  to  show  the  defendant  insane  at  the  time  of  the  homicide, 
within  the  legal  definition  of  that  term.  No  fault  can  be 
found  with  such  ruling. 

In  this- case  it  cannot  be  asserted  that  the  evidence  of  insan- 
ity given  up  to  the  time  when  the  defendant's  wife  wa8  called 
was  very  strong  or  very  convincing.  There  can  be  no  doubt, 
however,  that  it  came  up  to  the  requirements  of  the  rule  which 
has  been  assumed  as  a  condition  for  the  admission  of  evidence 
of  the  nature  offered  herein. 

The  counsel  for  the  prosecution  does  indeed  take  the  objec- 
tion that  when  this  proof  was  offered  there  was  no  evidence 
that  the  defendant  was  insane  when  the  crime  was  committed, 
and  none  that  tended  to  prove  it.  I  have  already  alluded  to 
some  of  the  evidence  upon  that  question  which  had  been  taken, 
and  after  the  court  ruled  upon  this  offer,  Doctor  Marti ne  was 
again  called  to  the  stand,  and  upon  a  hypothetical  question  put  to 
him  by  defendant's  counsel,  testified  that  in  his  judgment  the 
defendant  was  insane  at  the  time  of  the  commission  of  the  homi- 
cide. The  defendant's  \viie  was  then  recalled  and  the  same  offer 
to  prove  the  facts  already  related  was  made  and  the  same  rul- 
ing given  and  an  exception  taken.  T  think  it  cannot  be  said 
that  the  hypothetical  question  put  by  defendant's  counsel  to 
the  physician  was  so  utterly  baseless  that  it  could  find  no  sup- 
port in  any  possible  view  of  the  evidence  in  the  case,  assum- 
ing such  evidence  to  be  true.  The  court  did  not  exclude 
evidence  of  the  communication  on  any  such  ground,  but 
placed  its  ruling  on  the  ground  that  the  evidence  was  in  its 
very  nature  wholly  inadmissible  for  the  reasons  which  he  then 
gave.  In  stating  that  one  reason  for  the  rejection  of  the  evi- 
dence was  because  it  appeared  that  whoever  committed  the 
murder  did  it  with  great  deliberation,  the  court  thereby,  in 
substance,  held  that  evidence  of  this  nature  was  only  admis- 
sible to  prove  a  sudden  passion,  ])erhaps  a  phrenzy  on  the  part 
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of  the  person  hearing  the  communication  and  the  immediate 
commission  of  the  crime  in  that  present  condition  of  rage^ 
and  hence  evidence  of  deliberation  destroyed  the  foundation 
for  its  admission.  But  herein  the  court  totally  misapprehended 
the  principle  upon  which  the  evidenc^  was  admissible.  Upon 
that  principle,  which  I  have  already  so  fully  discussed,  delibera- 
tion is  not  in  the  least  inconsistent  w^ith  the  legal  insanity  of  the 
person  deliberating,  and  heuce  the  fact  of  deliberation  oflFers 
no  obstacle  to  the  reception  of  the  evidence.  An  insane  man 
frequently  deliberates,  and  after  tlie  most  mature  delil)eration 
commits  acts  which,  but  for  his  insanity,  would  be  crimes.  The 
question  always  is  not  did  the  party  delil^erate,  but  was  he  at 
the  time  insane  within  our  legal  definition  of  that  term. 

The  oounsel  for  the  prosecution  also  argue  that  the  defend- 
ant did,  as  matter  of  fact,  have  the  benefit  of  the  evidence- 
ruled  out,  as  in  the  hypothetical  questions  afterwards  submitted 
to  the  physicians  called  by  the  defendant,  the  fact  was  assumed 
that  the  defendant  liad  received  some  coumiunication  from  his 
wife  of  a  nature  to  cause  a  great  moral  shock  to  him,  and  that 
the  physicians  had  declared  that  such  fact  had  a  most  import- 
ant bearing  upon  the  question. 

It  is  true  that  tlie  counsel  for  the  defendant  did  include  this 
matter  in  one  of  the  hypothetical  questions  put  to  the  physi- 
cians, but  the  question  was  objected  to  by  counsel  for  the 
people  as  assuming  proof  not  in  the  case,  and  though  over- 
ruled by  the  court,  yet,  in  permitting  the  question  to  be  put, 
the  court  said  in  addressing  counsel  for  the  prosecution :  "  You 
are  entirely  right  in  the  fact  that  there  is  no  such  proof  in  the 
case  tefore  the  court.  *  *  *  I  agree  with  you  that  there 
is  no  evidence  to  sustain  the  information  upon  which  the  ques- 
tion is  founded."  The  court  allowed  the  question  on  the  ground 
that  the  rule  permitted  crmnsel  to  make  any  hypothesis  he 
pleased,  whether  supported  by  evidence  or  not. 

In  the  charge  of  the  learned  judge,  he  said  to  the  jury  that 
there  was  no  evidence  "  before  the  court  as  to  what  communi- 
cations, if  any,  that  is,  of  what  nature  and  character  of  com- 
munications passed  between  the  defendant  and  his  wife  pre- 
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ceding  the  killing,  and  if  there  were  such  evidence  that  would 
not  in  any  event  constitute  a  justification." 

In  this  light,  the  amount  of  benefit  which  the  defendant 
derived  from  the  fact  in  question^  is,  of  course,  absolutely 
without  weight. 

But  again,  it  is  said  that  the  defendant  suffered  no  liarm  by 
this  ruling  even  if  erroneous,  because  the  only  insanity  which 
the  evidence  in  the  case  tended  in  the  slightest  degree  to  estab- 
lish was,  as  counsel  claimed,  of  that  kind  called  by  some  moral 
insanity,  where  the  person  is  said  to  be  able  to  distinguish 
between  right  and  wrong  and  to  know  that  the  act  which  he 
is  about  to  commit  is  a  crime,  but  he  is  impelled  to  do  it  by  an 
overpowering  impulse  which  masters  his  will  and  leaves  liim 
helpless.  Such  a  species  of  insanity  constitutes  no  defense  for 
-  the  commission  of  crime.    {Fl<in<igan  v.  People^  52  X.  Y.  467.) 

If  the  claim  of  counsel  were  founded  upon  undisputed  evi- 
dence and  upon  all  proper  inferences  therefrom  which  could 
possibly  be  drawn,  and  if  they  all  tended  only  in  the  direction 
of  proving  that  kind  of  insanity,  this  court  might  accede  to 
the  statement  and  ignore  the  error.  But  this  is  by  no  means 
the  case.  The  physicians  themselves  who  were  called  for 
defendant  think  that  upon  the  hypothesis  of  the  defendant  as 
contained  in  the  questions  presented  to  them,  he  was  so  far 
insane  as  not  to  know  the  nature  and  character  of  the  act  or 
that  it  was  wrong.  It  is  true  that  in  cross-examination  as  to 
the  point  of  insane  impulse,  etc.,  as  presented  by  counsel  for 
the  prosecution,  some  of  them  said  they  thought  a  person  thus 
actuated  knew  the  character  of  the  act,  and  that  it  was  wrong. 
And  they  somewhat  tended  to  the  opinion  that  of  the  differ- 
ent kinds  of  insanity  spoken  of  by  some  authors,  the  evidence 
ratliOT  pointed  to  homicidal  impulse  on  the  part  of  the  defend- 
ant. But  they  all  said  it  was  exceedingly  diflicult  to  deter- 
mine the  exact  character  of  the  disease  in  many  cases,  and  that 
the  fullest  kind  of  knowledge  of  all  the  surrounding  facts  of 
any  particular  case  was  sometimes  necessary  before  they  could 
form  an  intelligent  opinion  of  the  exact  nature  of  the  insanity 
afflicting  the  person  and  the  amount  of  his  knowledge  of  right 
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and  wrong.  It  is  to  be  also  observed  that  the  general  conclu- 
sion of  tlie  medical  witnesses  for  the  defendant,  summed  up 
after  various  cross-examinations,  was  that  the  defendant,  upon 
the  facts  assumed  by  his  counsel  in  his  question,  was  so  far 
insane  as  not  to  be  conscious  of  the  difference  between  right 
and  wrong,  or  that  the  act  he  committed  was  wrong.  In  this 
condition  of  the  evidence  it  is  clear  that  there  is  not  such  cer- 
tainty of  the  character  of  the  insanity  of  defendant,  assuming 
the  existence  of  any,  that  the  court  is  enabled  to  say,  as  mat- 
ter of  law,  it  was  of  that  kind  which  furnishes  no  defense. 

That  must  be  a  question  to  be  submitted  to  the  jury  under 
proper  instructions  as  to  what  constitutes  insanity  within  the 
meaning  of  the  law. 

In  this  case  I  do  not  think  we  should  strive  to  see  if  we 
cannot  guess  that  the  error  ot  the  court  affected  no  substantial 
right  of  the  defendant  However  strong  the  evidence  tending 
to  show  his  guilt  may  have  been,  he  was  entitled  to  a  fair  trial, 
and  in  view  of  the  facts  appearing  on  the  face  of  this  record 
we  greatly  fear  that  he  has  not  had  it. 

The  learned  judge,  in  his  zeal  for  the  due  administration  of 
justice  and  for  the  punishment  of  crime,  stepped  wholly  out- 
side of  his  province  in  stigmatizing  in  the  language  used  by 
him  the  character  of  the  witness  by  whom  the  counsel  for  the 
defendant  offered  to  prove  the  facts  above  alluded  to.  Under 
the  circumstances  it  was  very  much  in  the  nature  of  a  charge 
to  the  jury,  and  it  was  duly  excepted  to.  It  was  unfair  to  the 
witness  because,  from  the  offer  made  by  defendant's  counsel, 
it  appeared  that  she  was  not  a  consenting  party,  but  that  she 
had  been  overpowered,  and  in  that  condition  a  revolting  crime 
had  been  perpetrated  upon  her.  The  statement  that  she  ought 
not  to  be  believed  if  she  gave  such  evidence,  and  tlie  assump- 
tion by  the  court  that  she  instigated  defendant  in  the  commis- 
sion of  the  crime,  were  most  damaging  to  the  witness  in  regard 
to  the  testimony  which  she  did  give  in  the  case,  for  the  offer 
presupposed  the  willingness  of  the  witness  to  testify  to  the  very 
facts  which  the  court  said  ought  not  to  be  credited  even  if 
sworn  to  by.  her.     There  was  no  legal  ground  for  the  rejection 
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of  her  testimony,  and  its  credibility  was  altogether  a  question 
for  the  jury.  Some  of  her  evidence  was  of  quite  important  a 
nature,  especially  that  which  described  the  effect  this  com- 
numication  had  upon  the  defendant.  She  testified  that  lie  was 
from  that  time  sleepless,  restless,  walking  the  floor  nights, 
refusing  liis  usual  amount  of  food,  and  that  his  habits  changed 
in  regard  to  the  care  and  attention  which  lie  had  theretofore 
paid  to  his  stock  and  his  work,  neglecting  botli  and  brooding 
over  his  troubles.  All  this  was  quite  material  evidence,  and 
as  it  was  substantially  contradicted  by  the  sons  of  the  deceased 
who  boarded  with  the  defendant  during  this  time,  the  question 
became  a  most  material  one  as  to  the  credibiHty  of  the  wife. 
It  was,  therefore,  most  unfair  and  improper  to  thus  character- 
ize the  witness  and  her  proposed  testimony,  and  it  plainly 
prejudiced  tlie  defendant  in  his  defense.  The  court  com- 
jnitted  an  error  in  rejecting  the  evidence  in  the  first  place, 
and  in  subsequently  making  the  remarks  which  he  did  in 
ruling  upon  the  offers  of  counsel  The  record  shows  nothing 
in  the  conduct  of  the  latter  calling  for  the  least  unfavorable 
•comment  by  the  court. 

It  must  be  borne  in  mind  that  this  court  does  not  assume  to 
say  the  evidence  on  the  part  of  the  defendant  should  all  be 
believed,  or  that  if  believed  it  did,  as  matter  of  fact,  show  the 
defendant  f^o  far  insane  as  to  be  irresponsible  for  tlie  act  he 
committed.  That  is  the  very  question  for  the  jury  to  decide. 
The  evidence  on  the  part  of  the  people  must  be  taken  into 
consideration  on  this  question,  and  that  evidence,  as  quahfying 
and  explaining  the  evidence  of  defendant,  we  are  bound  to  say 
was  of  great  force,  gathered  from  many  different  sources,  and 
altogether  made  a  most  formidable  answer  to  the  case  on  the 
part  of  the  defense.  We  only  say  there  was  some  evidence  on 
his  part  which  rendered  it  proper  to  admit  this  other  e\'idence 
in  question,  and  the  whole  should  have  been  submitted  to  the 
jury  under  such  proper  instructions  as  would  save  the  rights 
both  of  the  defendant  and  the  prosecution.  The  denial  of 
that  right  was  error,  and  the  manner  and  terms  of  its  denial 
were  anything  but  proper  or  appropriate. 
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We  think  other  errors  were  committed  upon  the  trial. 

One  was  in  regard  to  the  right  of  tiie  defendant  to  object 
to  his  wife  giving  any  evidence  of  confidential  communica- 
tions from  the  defendant,  her  husband,  to  her.  The  court 
held  that  it  was  not  the  right  of  the  defendant  to  take  the 
objection,  but  that  it  was  the  personal  privilege  of  the  wife, 
and  she  was  put  to  her  election  whether  she  would  answer  or 
not,  and  she  thereupon  declined  to  answer.  To  this  ruling  the 
defendant  objected  and  duly  excepted.  I  tliink  the  decision, 
while,  as  a  result,  keeping  out  the  alleged  confidential  com- 
munications, yet  did  so  by  improperly  extracting  a  quatfl 
admission  from  the  wife  that  the  communication  was  of  a 
nature  to  hurt  the  defense.  If -^the  defendant  had  the  right  to 
object,  aud  to  thus  relieve  the  witnesfe  from  any  such  partial 
admission,  I  think  the  exception  was  good,  and  not  merely  of  a 
technical  nature.  Perhaps  the  judgment  would  not  be  reversed 
for  that  error  because  it  would  seem  that  the  communications 
had  already  substantially  been  proved.  But  I  believe  the 
ruling  was  in  its  nature  erroneous.  The  coniinon-law  nile  that 
husband  and  wife  cannot  be  witnesses  for  or  against  each  other 
liBjs  been  modified  by  the  Penal  Code  (§  715).  That  section 
makes  a  husband  or  wife  of  a  person  indicted  or  accused  of 
crime  in  all  cases  a  competent  witness,  but  '^  neither  a  husband 
nor  wife  can  be  compelled  to  disclose  a  confidential  communi- 
cation made  by  one  to  the  other  during  their  marriage." 

We  are  of  the  opinion  that  this  section  does  not  leave  the 
matter  entirely  to  the  discretion  of  the  witness,  but  that  the 
other  party  interested  may  object  to  any  such  comnmnication, 
and  that  upon  such  objection  being  made  the  witness  not  only 
cannot  be  compelled,  but  that  he  or  she  has  no  right  to  make 
tlie  disclosure. 

We  think  evidence  as  to  the  conduct  or  appearance  of  the 
wife  of  the  defendant  subsequent  to  the  killing  was  also  inad- 
missible. The  wife  was  not  on  trial,  and  was  accused  of  no 
■crime,  yet  several  witnesses  were  permitted  to  give  evidence 
as  to  her  appearance  at  various  times  after  the  killing,  seem- 
ingly for  the  purpose  of  showing  that  she  did  not  exhibit  the 


272  Valentine  v,  Kichardt.  [-A^P"I» 


Statement  of  case. 


proper  feeling  of  sorrow  upon  such  an  occasion.  Whether  she 
did  or  not  was  no  subject  for  investigation  on  this  trial,  and 
was  an  improper  means  of  attempting  to  impeach  her  evidence. 
It  is  also  plain  that  if  Doctor  Martine  were  able,  from  a  physical 
examination  of  the  defendant  subsequent  to  the  killing,  to 
determine  satisfactorily  in  his  own  mind  the  condition  of  the 
brain  of  the  defendant,  and  could  also  state  from  such  examinar 
tion  that  there  was  a  disease  and  of  such  long  standing,  affect- 
ing it,  that  it  must  have  existed  when  the  killing  was 
perpetrated,  the  defendant  is  entitled  to  the  evidence.  I  have 
some  doubt  whether  the  doctor  came  up  to  that  point  in  his 
evidence,  although  counsel  for  defendant  assumes  he  did  in 
his  argument  We  are  far  from  clear  that  he  did,  and  we 
should  not  reverse  on  flie  ruling  excluding  the  offer  to  show 
it  by  the  doctor. 

IJ^wn  the  whole  cajse  we  are  without  doubt  as  to  the  pro- 
priety and  necessity  of  reversing  this  judgment.  If  the 
defendant  be  guilty  it  can  be  shown  on  another  trial  conducted 
more  in  accordance  with  the  rules  of  law  than  was  the  one 
under  consideration. 

For  the  reasons  already  given  the  judgment  should  be 
reversed  and  a  new  trial  granted. 

All  concur. 

Judgment  reversed. 


Ludlow  W.  Valentine,  an  Infant,  etc..  Respondent,  v.  Heb- 
/o1^Ux5<^  MANN  T.  RicHARDT,  Impleaded,  etc..  Appellant. 

A  court  of  equity,  having  obtained  jurisdiction  of  the  parties  and  the 
subject-matter  of  an  action,  may  adapt  its  relief  to  the  exigencies  of  the 
case;  it  may  give  to  the  plaintiff  a  money  judgment  simply,  when  that 
form  of  relief  becomes  necessary  in  order  to  prevent  a  failure  of  justice, 
and  when  it  is  for  any  reason  impracticable  to  grant  the  specific  equit- 
able relief  demanded. 

The  complaint  herein  alleged  in  substance  that  C,  the  mother  of  plaintiff, 
who  was  seized  in  fee  of  certain  premises,  conveyed  the  same  to  defend- 
ant R.,  which  conveyance  was  made  without  consideration,  and  was 
induced  by  fraud  and  undue  influence;  that  R.  conveyed  the  same  to 
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tlefendfinr  A.,  w  Im  executed  a  mortgage  thereon  to  defendant  L.,  and  facts 
vert  nlU^^t^l  from  which  it  was  claimed  A.  and  L.  were  cliargeable  with 
MilJce  ot  the  invalidity  of  the  title  of  R.;  also  that  C.  died  intestate, 
IcadD^  pI-iiiitifF  her  sole  heir  at  law  surviving.  Tlie  relief  demanded 
wjis  tbsit  the  said  con\*eyances  and  mortgage  be  declared  void,  that 
tli*^  same  b**  surrtiidered  up  and  cancelled  "and  for  such  further  and 
ilifft'nDal  judgment  or  relief  as  may  be  just."  The  question  as  to  the 
fraudulent  chiiratter  of  R.'s  title  were  found  in  favor  of  plaintiff,  but 
the  court  found  tliat  A.  took  her  deed  and  L.  her  mortgage  in  good 
faith  and  for  valuiible  considerations,  and  the  complaint  was  dismissed 
flato  tbem.  A  money  judgment  was  directed  against  R.  for  the  value 
of  the  property  «t  the  time  of  the  conveyance  to  him,  with  interest 
thereon  from  that  date  with  annual  rests,  he  being  a  trustee  ex  mcUefcio. 
Hfld,  ao  error;  that  the  deed  to  R.  being  void,  the  title  to  the  land,  as 
between  him  and  Ids  grantor,  remained  in  the  latter  and  upon  her  death, 
ilew^ended  to  the  plaintiff  and  that  plaintiff  had  the  right  to  call  upon 
R.  to  restore  tn  hiin  the  property,  but  as  the  fraudulent  grantee  had  by 
his  own  act.  in  ronveying  the  land  to  a  bona  fide  purchaser,  prc- 
ventefl  the  plaintiff  from  recovering  it,  equity  required  that  he  should 
Ttstiir^  lo  tJie  idaiiitiflf  its  equivalent  in  money,  not  as  damages,  but  as 
a  suh.'4titiit42  for  the  land  itself;  that  the  court  had  power  to  render  any 
judgment  ci>Dsistent  with  the  facts  alleged  and  proved,  (Code  Civ.  Pra 
%  mi.) 

(Argued  >Iareti  18,  1891;  decided  April  14.  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  aocorid  judicial  department,  entered  upon  an  order 
made  Febniary  9,  1891,  which  affirmed  a  judgment  in  favor 
of  pkfntiff  enteriKl  upon  a  decision  of  tlie  court  on  trial  at 
Special  Tenn, 

The  complaint  in  this  action  alleges  in  substance  that  plain- 
tiff is  the  son  and  only  heir  at  law  of  Catharine  A.  Valentine, 
K-lio  died  intestate ;  that  prior  to  November,  1888,  said  Catha- 
rine A.  Yalentiiio  was  seized  in  fee  of  certain  premises  in  the 
ettyof  Brooklyn;  that  on  June  7,  1880,  through  the  fraud 
ami  undue  influence  of  defendant  Richardt,  she  was  induced 
tu  and  did  convey  said  premises  to  him  without  consideration  ; 
that  on  October  27,  1886,  after  said  deed  had  been  duly 
Jt-eorflcd,  Rieharrlt  conveyed  said  premises  to  the  defendant 
Sosan  A,  Aui^tin  for  $12,000 ;  that  said  Austin  mortgaged  said 
premises  to  tlie  defendant  Elizabeth  H.  Lunt,  to  secure  a  loan 
SiCKELs— Vol.  LXXXI.        35 
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to  her  of  $9,000,  Certain  facts  were  alleged  from  which  it 
was  claimed  that  said  Austin  and  Lunt  were  chargeable  with 
notice  of  the  fraudulent  character  of  Richardt's  title.  Plain- 
tiff demanded  judgment  that  the  conveyances  of  June  7,  and 
October  27,  1886,  and  the  mortgage  of  October  1,  1887,  be 
declared  void  and  delivered  up  and  canceled  "for  such  further 
©r  different  judgment  or  relief  as  may  be  just,  with  costs." 

The  jiiry  to  whom  the  questions  were  submitted  found  that 
said  conveyance  was  obtained  by  Eichardt  through  fraud  and 
undue  influence  and  without  consideration.  These  findings 
were  approved  by  the  court ;  it  also  found  that  the  defendant 
Austin  purchased  said  premises  in  good  faith,  relying  upon 
Richardt's  record  title  and  possession,  and  the  defendant  Lunt 
took  the  $9,000  mortgage  on  said  premises  in  good  faith,  rely- 
ing on  the  mortgagor's  record  title  and  possession.  As  con- 
clusions of  law,  the  court  held  that  the  deed  of  June  7,  1886, 
from  said  Catharine  A.  Valentine  to  Richardt  was  not  valid  as 
between. the  parties,  and  that  he  could  not  convey  a  good  title 
except  to  a  honajide  purchaser  or  incumbrancer  for  value  and 
without  notice ;  that  the  defendants  Austin  and  Lunt  were 
not  chargeable  with  notice  of  the  facts  and  circumstances,  and 
that  the  complaint  be  dismissed  as  to  them  upon  the  merits, 
but  that  plaintiff  was  entitled  to  judgment  against  the  defend- 
ant Richardt  for  $15,000,  the  value  of  the  premises,  with 
interest  from  June  7,  1886,  with  annual  rests,  he  being  a 
trustee  ex  maleficio. 

Judgment  was  entered  accordingly. 

William  C.  Beecher  for  appellant.  The  judgment  for  a 
«um  of  money  against  tlie  defendant  Richardt  is  wholly  unwar- 
ranted under  the  pleadings.  (Conrow  v.  Little^  115  N.  Y. 
387 ;  Terry  v.  Munger,  121  id.  161,  167 ;  MoUer  v.  Tv^ka, 
b7  id.  166 ;  Rodeinund  v.  Clarice^  46  id.  354 ;  Kimiey  v. 
Kiernan^  49  id.  164;  Dunham  v.  Cornell^  67  id.  556;  Tru^s- 
dall  V.  Sorles,  104  id.  164;  BradUy  v.  Aldrich,  40  id.  504 ; 
Jiomeyn  v.  Sickles,  108  id.  650,  652 ;  Jrheelock  v.  Zee,  74  id. 
4i95,  500 ;  Stevens  \.  Mayor,  etc.,  84  id.  296-304,  305  ;  Adams 
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T.  FairchUd^  2  Keyes,  111.)  The  plaintiff  has  wholly  failed 
to  make  out  a  case  of  undue  influence.  {Aldfidge  v. 
Aldridge,  120  K  Y.  614.)  The  plaintiff's  case  rests  wholly 
on  circumstantial  evidence  which  does  not  point  to  defend- 
ant's guilt.  {Pollock  V.  PoUoch,  71  N.  Y.  137,  141 ;  Shulty 
T.  Hoagland^  85  id.  464,  467,  472 ;  Ferguson  v.  Ferguso^i^ 
3  Sandf.  307;  V.F.  Co.  v.  Moiyre,  18  Abb.  [K  C]  106.) 
The  finding  of  illicit  intercourse  is  wholly  without  warrant. 
{TI,  F.  Co.  V.  Moore,  18  Abb.  [N.  C]  106,  119.) 

Horace  Secor^  Jr.^  for  respondent.  Tlie  evidence  warrants 
the  findings  that  the  appellant  had  illicit  relations  with  and 
exercised  complete  control  over  Mrs.  Valentine,  and  that  he 
obtained  her  house  by  undue  influence  and  without  consider- 
ation. {Alien  V.  AUen,  101  N.  Y.  659 ;  Reynolds  v.  Root, 
62  id.  250 ;  Tyler  v.  Oardiner,  35  id.  594 ;  Rollwagen  v. 
RoUxoagen.,  63  id.  519 ;  Darley  v.  Darley,  3  Bradf.  481 ;  Sears 
V.  Shafer,  6  N.Y.  268 ;  Cowee  v.  C<ymell,  75  id.  99, 100 ;  Mai^ 
y.McGlynn,  88  id.  357,  370,  371 ;  Fisher  v.  Bishop,  108  id. 
25.)  The  appellant's  exception  to  the  admission  in  evidence 
of  the  papers  used  upon  an  application  for  the  appointment  of 
a  receiver  in  an  action  brought  to  recover  the  $10,000  bonds 
obtained  by  Kichardt  from  Mrs.  Valentine,  is  untenable. 
{Frear  v.  Sioeet,  118  N.  Y.  454.)  The  plaintiff  was  entitled  to 
a  personal  judgment  against  Dr.  Kichardt,  as  an  equivalent  for 
the  land,  which  the  plaintiff  was  debarred  from  recovering  from 
the  grantee  of  Dr.  Kichardt.  {Murtha  .v.  Curley,  90  N.  Y.  372 ; 
1  Perry  on  Trusts,  §§  217-223 ;  Valentine  v.  Lunt,  115  N.  Y. 
501 ;  Weaver  v.  Bardon^  49  id.  286 ;  Yan  Rensselaer  v.  Van 
Rm^elaer,  113 id.  208 ;  BellY.  MerrifieU,  109  id.  202.) 

O'Brien,  J.  The  plaintiff  is  the  infant  son  and  sole  heir  at 
law  of  Catharine  A.  Valentine,  deceased,  and  by  his  guardian 
od  litem  brought  this  action  to  recover  certain  real  estate 
which  was  conveyed  by  his  mother  in  her  life-time  to  the 
defendant  Kichardt.  The  litigation  took  the  form  of  an  action 
to  set  aside  a  deed  given  by  the  plaintiff's  mother  to  said 
Kichardt,  on  the  7th  of  June,  1886,  of  the  house  in  which 
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she  then  resided  in  the  city  of  Brooklyn,  on  the  ground  that 
the  conveyance  was  without  consideration  and  was  procured 
from  the  grantor  by  fraud  and  undue  influence.  This  charge 
presented  a  question  of  fact  which  was  tried  by  the  court 
with  the  aid  of  a  jury,  and  the  findings  are  all  in  favor  of 
the  plaintiff.  It  is  expressly  found  that  the  conveyance 
was  without  any  consideration,  and  that  it  was  procured 
by  fraud  and  undue  influence  on  the  part  of  the  grantee. 
These  findings  are  conclusive  upon  us,  as  they  are  not 
w^thout  evidence  to  sustain  them.  It  further  appears  from 
the  findings  that  on  the  27th  of  October,  1886,  the  defendant 
liichardt  conveyed  the  property  to  one  Susan  A.  Austin  in 
consideration  of  $12,000  which  was  paid,  and  about  a  year 
thereafter  she  mortgaged  the  same  to  Elizabeth  H.  Lunt  to 
secure  the  payment  of  $9,000  which  was  advanced  on  the  faitli 
of  the  mortgage.  The  subsequent  grantee  and  mortgagee  above 
named  were  made  parties  to  the  action,  and  it  was  alleged  that 
they  took  their  conveyances,  respectively,  with  notice  of  the 
fraudulent  character  of  the  deed  under  wliich  their  grantor 
held.  The  court  found  as  to  them  that  they  took  their  convers- 
ance respectively  in  good  faith  and  for  a  valuable  consideration 
and  that  the  action  could  not  be  maintained  against  them  and  so 
far  as  concerned  them  dismissed  the  complaint.  The  court 
directed  a  money  judgment  against  the  defendant  Richardt  for 
the  sum  of  $20,063.22  that  being  the  valueof  the  property  at  the 
time  of  the  conveyance  to  him  with  interest  thereon  from  that 
date  with  annual  rests,  he  being  a  trustee  ex  malejieio.  The  only  ' 
question  of  law  involved  in  the  case  is  whether  this  judgment 
could  properly  have  been  rendered  against  him  upon  the  find- 
ings and  pleadings  in  the  case.  The  relief  demanded  in  the 
complaint  was  that  the  conveyance  by  plaintiff's  mother  to 
Richardt  and  by  liim  to  Mrs.  Austin  and  the  mortgage  by  Iier 
to  Mrs.  Lunt  be  declared  void  and  canceled  and  "  for  such 
further  or  different  judgment  or  relief  as  may  be^  just."  The 
findings  below  are  to  tlie  effect  that  the  defendant  Richardt 
having  procured  the  conveyance  from  the  plaintiff's  mother  by 
fraud  and  undue  influence  and  without  consideration,  conveyed 
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the  property  to  bofia  jide  purchasers  who  are  entitled  to  hold 
the  same  as  against  the  plaintiff,  though  their  grantor  is  not. 
The  plaintiff  could  obtain  no  relief  in  the  action  except  as  heir  of 
his  deceased  mother  from  whom  the  conveyance  was  obtained. 
He  could  not  proceed  in  affirmance  of  her  deed  and  recover 
damages  on  account  of  the  fraud,  as  such  an  action  could  be 
maintained  only  by  the  personal  representatives  of  the  defrauded 
grantor.  The  principle  upon  wliich  the  judgment  rendered 
in  this  case  must  rest'  is  that  the  deed  to  the  defendant,  being 
void  for  fraud  and  undue  influence,  the  title  to  the  land,  as 
between  the  plaintiff's  mother  and  Richardt,  remained  in  her 
and  descended  to  the  plaintiff  at  her  death.  The  plaintiff  had 
the  right  to  call  upon  Richardt  to  restore  to  him  the  property 
the  possession  of  which  had  been  acquired  under  a  voidable 
conveyance.  But  the  fraudulent  grantee,  by  his  own  act  in 
conveying  the  land  to  a  purchaser  in  good  faith  and  without 
notice,  has  prevented  the  plaintiff  from  recovering  the  land  ; 
and,  under  such  circumstances,  it  is  but  just  and  equitable  that 
he  should  restore  to  the  plaintiff  its  equivalent  in  money,  not  as 
damages  but  as  a  substitute  for  the  land  itself.  The  fraudulent 
conveyance  which  the  defendant  obtained  from  the  owner  of  the 
land  enabled  liim  to  sell  it  to  a  purchaser  in  good  faith  and  the 
money  that  he  received  therefor,  with  the  interest  thereon,  can, 
for  all  the  purposes  of  this  case,  be  considered  in  e(}uity  as  the 
land  itself.  The  court  could  render  any  judgment  in  the  case 
consistent  with  the  facts  stated  in  the  complaint  and  embraced 
within  the  issue.  (Code,  §  1 207 ;  Murtha  v.  Curley,  90  IS".  Y.  372.) 
It  is  a  familiar  principle  that  a  court  of  equity,  having 
obtained  jurisdiction  of  the  parties  and  the  subject-matter  of 
the  action,  will  adapt  its  relief  to  the  exigencies  of  the  case. 
It  may  order  a  sum  of  money  to  be  paid  to  the  plaintiff  and 
give  him  a  personal  judgment  therefor  when  that  form  of 
relief  becomes  necessary  in  order  to  prevent  a  failure  of  justice 
and  when  it  is  for  any  reason  impracticable  to  grant  the  specific 
relief  demanded.  {Murtha  v.  Curley,  s^qyra  j  Van  liens- 
^Imr  V.  Va7i  Rensselaer,  113  N.  Y.  208,  214 ;  Bell  v.  Mer- 
nfidd,  109  id.  202,  207.) 
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Had  the  defendant  Kichardt  retained  the  property  embraced 
in  the  deed  to  him  by  Mrs.  Valentine,  he  would  be  required, 
under  the  findings  in  this  case,  to  restore  the  same  to  the  plain- 
tiff. He  conveyed  it,  however,  to  a  purchaser  in  good  faith, 
and  received  its  value  in  money.  A  court  of  equity  has  the 
power  to  compel  him  to  pay  this  money  and  its  accumulations, 
to  the  plaintiff  in  place  of  the  land,  and  to  this  end  a  personal 
judgment  was  proper. 

The  judgment  should  be  aflirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 
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The  People  of  the  State  of  New  York,  Kespondent,  v^ 
Patrick  W.  Connor,  Appellant. 

While  under  the  section  of  the  Penal  Code  (§  278)  deflning  the  crime  of 
rape,  to  constitute  that  crime  the  connection  must  be  shown  to  have 
been  effected  against  the  will  and  consent  of  the  female,  save  in  the 
cases  specified  where  she  is  incapable  of  giving  consent,  and  while 
any  voluntary  submission  will  be  construed  as  a  consent,  where  it 
appears  that  the  submission  was  produced  by  fear  of  great  bodily  harm 
which  she  had  reasonable  cause  to  believe  would  be  inflicted,  consent 
may  not  be  implied. 

The  extent  of  resistance  required  to  establish  want  of  consent  is  governed 
by  the  circumstances  of  the  case  and  the  grounds  for  apprehending  great 
bodily  harm. 

An  assault  committed  by  the  sudden  and  unexpected  exercise  of  overpow- 
ering force  upon  a  timid  and  inexperienced  girl,  under  circumstances 
.  indicating  the  power  and  will  of  the  aggressor  to  effect  his  object,  and 
an  intention  to  use  any  means  necessary  to  accomplish  it,  presents  a  case 
for  the  jury  to  say  whether  the  fear,  naturally  inspired  by  such  circum- 
stances, had  not  taken  away  or  impaired  her  ability  to  effectually  resist 
the  assault;  and,  therefore,  the  fact  that  she  did  not  employ  all  the  means 
of  resistance  in  her  power  does  not,  as  matter  of  law,  establish  that  she 
did  not  resist  to  the  extent  of  her  then  existing  ability.  All  that  is 
required  of  her  is  the  greatest  resistance  of  which  she  was,  at  the  time 
and  under  the  circumstances,  capable. 

(Argued  March  19,  1891:  decided  April  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
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made  April  18,  1890,  which  affirmed  a  judgment  of  the  Gen- 
eral Sessions  of  the  Peace  in  and  for  the  city  and  county  of 
Jfew  York,  entered  upon  a  verdict  convicting  the  defendant 
of  the  crime  of  rape. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Henry  A,  GildersUeve  for  appellant.  The  evidence  was 
insufficient  to  warrant  a  conviction,  because  it  did  not  shoW 
that  the  complainant  resisted  "  to  the  utmost  of  her  ability  at 
the  time  and  under  the  circumstances  surrounding  her." 
(People  V.  Abbott^  19  Wend.  192  ;  People  v.  Morrison^  1  Park. 
644;  People  v.  Dohrlng,  59  N.  Y.  374;  People  v,  Ilulse,  3 
Hill,  316  ;  People  v.  Quinn,  50  Barb.  128  ;  Penal  Code,  §  278.; 
Higgin^  v.  People^  .58  X.  Y.  377.)  The  court  erred  in  ita 
instruction  to  the  jury  concerning  an  alleged  attempt  to  prove 
an  alibi,  because  there  was  no  evidence  to  which  such  an 
instmction  was  applicable.  {liichards  v.  Morgan^  4  B.  &  S. 
641.)  The  court  erred  in  compelling  the  defendant  to  give  his 
reason  for  not  disclosing  to  the  police  autliorities  the  defense 
which  he  set  up  at  the  trial.  (Code  Crim.  Pro.  §  196.)  The 
court  erred  in  permitting  the  defendant  to  be  interrogated 
upon  his  reasons  for  refusing  to  permit  the  doctor  to  examine 
his  hnen.  (Code  Crim.  Pro.  §§  172,  813 ;  People  v.  McCoy, 
45  How.  Pr.  216.) 

McKemie  Semph  for  respondents.  The  evidence  of  resist- 
ance was  sufficient  to  warrant  the  submission  of  the  issues  to  the 
jury.  {People  v.  Cleitimons^  3  N.  Y.  Cr.  Rep.  565 ;  Peoph 
V.  Diyring,  59  N.  Y.  383 ;  People  v.  Bowles,  3  K  Y.  Cr.  Rep. 
447.)  The  court  did  not  err  in  allowing  the  district  attorney, 
upon  the  cross-examination  of  the  defendant,  to  elicit  evidence 
tending  to  show  that  upon  the  preliminary  examination  before 
the  poUce  magistrate  the  defendant,  in  his  defense,  had  intro- 
duced evidence  tending  to  prove  an  alibi.  {Richards  v.  Mor- 
gan., 4  B.  &  S.  641.) 

EuGER,  Ch.  J.  The  defendant  was  tried  at  the  General 
Sessions  in  New  York  and  convicted  of  the  crime  of  rape 
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on  the  body  of  a  female  named  Minnie  Heath.  The  course 
taken  on  the  trial  resulted  in  presenting  but  one  disputed 
question  of  fact  for  the  jury,  which  was,  whether  the  con- 
nection, admitted  to  have  taken  place  between  the  defendant 
and  Minnie  Heath,  was  eflEected  by  force  alone,  or  was  par- 
tially, or  wholly,  accomplished  with  her  consent. 

The  I'ury,  under  a  charge  upon  tliis  question  w^hich  has 
elicited  the  enconiums  of  the  defendant's  counsel,  found  that 
the  connection  was  effected  against  the  will  and  without  the 
consent  of  the  prosecutrix ;  and  he  appeals  from  the  judgment 
entered  upon  the  verdict,  upon  the  ground  that  there  was  no 
evidence  to  sustain  it ;  or  rather  that  the  jury  were  bound  to 
infer  consent,  from  the  evidence.  The  prosecutrix  and  defend- 
ant are  the  only  eye  witnesses  to  the  circumstances  of  the 
alleged  connection,  and  their  evidence  conflicted  on  the  material 
point  of  consent.  The  prosecutrix,  a  young,  virtuous  and,  appar- 
ently, truthful  girl,  gave  a  consistent  and  probable  account  of  the 
transaction  and  was  supported  in  respect  to  her  story  by  the 
material  circumstances  of  the  case.  The  defendant's  testimony 
was  unnatural  and  improbable  and  tended  to  show  that  he  was 
a  reckless  and  unprincipled  man,  capable  of  fabricating  testi- 
mony to  escape  the  consequences  of  his  crime.  It  was  not 
unnatural  that,  under  these  circumstances,  the  jury  gave 
credit  to  the  story  of  the  girl  and  disbelieved  the  testi- 
mony of  the  defendant.  This  they  had  the  right  to  do  unless 
there  were  circumstances  in  tlie  testimony  of  the  prosecutrix 
so  radically  inconsistent  with  the  theory  of  a  constant  and 
earnest  resistance  to  the  attempt  of  the  defendant  as  to  present 
a  question  of  law.  If  her  evidence  showed  the  fact  of  non- 
consent  and  the  exercise  of  all  the  means  of  resistance,  which, 
under  the  circumstances  of  the  case  and  the  condition  of  her 
mental  faculties,  were  within  her  power  to  make,  the  judgment 
cannot  be  disturbed. 

'  Under  the  Eevised  Statutes,  rape  was  defined  to  be  the  act 
of  "  carnally  and  unlawfully  knowing  any  female  child  under 
the  age  of  ten  years,"  or  ''  forcibly  ravishing  any  woman  of  the 
age  of  ten  years  or  upwards.''    (3  R  S.  2476  [7th  ed.].)     The 
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Penal  Code  defined  with  more  care  and  precision  the  circum- 
stances which  should  constitute  the  crime  of  rape,  and  included 
within  its  provisions  cases  which  might  not  have  been  punish- 
able under  the  prior  statute.  The  crime  is  there  defined  to  be 
"  an  act  of  sexual  intercourse  with  a  female,  not  the  wife  of 
the  perpetrator,  committed  against  her  will  and  consent."  The 
circumstances  under  which  consent  cannot  be  implied  are 
expressed  in  six  subdivisions,  among  which  are  those  "  when 
the  female  is  under  the  age  of  ten  years"  (now  sixteen,  act  of 
1887) ;  "  when  incapable  of  giving  consent  through  idiocy  or 
other  unsoundness  of  mind ;  when  her  resistance  is  forcibly 
overcome,  or  is  prevented  by  fear  of  immediate  and  great 
bodily  harm  which  she  has  reasonable  cause  to  believe  will  be 
inflicted  upon  her ; "  and  other  cases  not  material  to  consider 
in  the  discussion  of  this  case.  (§  278,  Penal  Code.)  Such 
cases  as  come  within  these  definitions,  and  such  alone,  now 
constitute  the  crime  of  rape.  The  codifiers,  evidently,  under- 
took to  make  a  comprehensive  definition  of  the  crime,  includ- 
ing all  of  the  cases  which  should  thereafter  be  punishable  as 
rape,  and  those  they  define  in  language  so  plain  and  unambigu- 
ous, that  the  measure  of  resistance  required  of  a  female,  sub- 
jected to  felonious  assault,  cannot  well  be  now  the  subject  of 
misunderstanding.  The  substantial  elements  required  .by  the 
Code  to  constitute  the  crime  are,  that  the  connection  shall  be 
effected  against  the  will  and  consent  of  the  female ;  but  such 
consent  cannot  be  implied  unless  the  case  is  brought  within 
the  meaning  of  some  of  the  conditions  named  in  the  statute.  Of 
coui-se,  any  partial  or  voluntary  submission  to  an  assault  will 
be  construed  now,  as  formerly,  to  amount  to  a  consent ;  but 
when  the  submission  is  produced  by  the  fear  of  great  bodily 
hann,  the  necessity  of  showing  the  same  degree  of  resistance 
required  in  other  cases,  is  unnecessary. 

It  is  thus  seen  that  the  extent  of  the  resistance  required  of 
an  assaulted  female  is  governed  by  the  circumstances  of  the 
case,  and  the  grounds  which  she  has  for  apprehending  the 
infliction  of  great  bodily  hann.  When  an  assault  is  committed 
by  the  sudden  and  unexpected  exercise  of  overpowering  force 
SicKELs— Vol.  LXXXI.  36 
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upon  a  timid  and  inexperienced  girl,  under  circumstances 
indicating  the  power  and  will  of  the  aggressor  to  effect  his 
object,  and  an  intention  to  use  any  means  necessary  to  accom- 
plish  it,  it  would  seem  to  present  a  case  for  a  jury  to  say 
whether  the  fear  naturally  inspired  by  such  circumstanceSy 
had  not  taken  away  or  impaired  the  ability  of  the  assaulted 
party  to  make  effectual  resistance  to  the  assault 

It  is  quite  impossible  to  lay  down  any  general  rule  which 
shall  define  the  exact  line  of  conduct  which  should  be  pursued 
by  an  assaulted  female  under  all  circumstances,  as  the  power 
and  strength  of  the  aggressor,  and  the  physical  and  mental 
ability  of  the  female  to  interpose  resistance  to  the  unlawful 
assault,  and  the  situation  of  the  parties,  must  vary  in  each 
case.  What  would  be  the  proper  measure  of  resistance  in  one 
case  would  be  inapplicable  to  another  situation  accompanied 
by  differing  circumstances.  One  i>erson  would  be  paralyzed 
by  fear  and  rendered  voiceless  and  helpless  by  circumstances 
which  would  only  inspire  another  with  higher  courage,  and 
greater  strength  of  will,  to  resist  an  assault  A  young  and 
timid  child  might,  we  think,  be  easily  overpowered  and  deprived 
of  her  virtue  before  she  had  an  opportunity  to  recover  her 
self-possession  and  realize  her  situation,  and  the  necessity  of 
exercising  the  utmost  physical  resistance  in  order  to  pre- 
serve her  virtue.  It  would  be  unreasonable  to  require  the 
same  measure  of  resistance  from  such  a  person  that  would  be 
expected  from  an  older  and  more  experienced  woman,  who- 
was  familiar  with  the  springs  and  motives  of  human  action 
and  acquainted  with  the  means  necessary  to  be  used  to  protect 
her  person  from  violence. 

It  was  said  by  Judge  Folger  in  People  v.  Dohring  (59  N. 
Y.  374,  383)  that  "  of  course,  the  phrase  *  the  utmost  resist- 
ance '  is  a  relative  one ;  and  the  resistance  may  be  more  vio- 
lent and  prolonged  by  one  woman  than  another,  or  in  one  set 
of  attending  physical  circumstances  than  in  another.  In  one 
case  a  woman  may  be  surprised  at  the  outset,  and  the  mouth 
stopped  so  that  she  cannot  scream,  or  her  arms  pinioned  so 
that  she  cannot  use  them,  or  her  body  so  pressed  about  and 
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upon  that  she  cannot  struggle.  But  whatever  the  circum- 
stance may  be,  there  must  be  the  greatest  effort  of  which  she 
is  capable  therein,  to  foil  the  pursuer  and  preserve  the  sanctity 
of  her  person."  It  was  held  that  the  request  to  charge  was 
correct,  as  it  limited  the  resistance  to  the  extent  of  the  ability 
of  the  prosecutrix  on  the  occasion  in  question  and  under  the 
circumstances  in  which  she  was  then  placed. 

We  do  not  see  anything  there  decided  which  conflicts  witlx 
the  conclusions  we  have  reached  in  this  case.  If  the  evidence 
warranted  the  jury  in  finding  that  a  female  subjected  to  such 
an  assault,  bs  was  shown  in  this  case,  had  reason  to  fear  great 
bodily  injury  if  she  resisted  to  the  extent  of  her  ability,  they 
were  justified  in  finding  that  the  crime  had  been  committed* 
Ve  think  the  evidence  was  of  this  character  and  brought 
the  case,  not  only  within  the  meaning  of  the  statute,  but 
also  within  the  rule  laid  down  in  the  Dohring  case.  The 
proof  showed  that  the  defendant  was  a  strong,  robust  man, 
fifty  years  of  age  and  engaged  in  managing  an  intelUgence 
office  located  on  the  comer  of  Forty-Seventh  street  and  Tenth 
avenue  in  the  city  of  New  York.  The  prosecutrix  was  a 
young  and  virtuous  girl,  but  little  over  sixteen  years  of  age, 
who  had  come  to  New  York  from  the.  countrj^,  a  short  time 
before  the  commission  of  the  alleged  crime,  to  find  employment 
in  some  domestic  capacity.  She  was  staying,  temporarily,  with 
an  aunt  near  Tenth  avenue  and  near  the  defendant's  place  of 
business,  and,  not  being  successful  in  securing  employment  by 
her  own  efforts,  on  the  6th  day  of  December,  1888,  went  to 
the  office  of  the  defendant  and  solicited  liis  aid  in  getting  a 
situation.  Thereupon,  he  executed  the  customary  contract 
with  her,  by  which,  for  a  consideration  then  paid  him,  he 
engaged  to  find  her  a  situation  as  a  domestic  servant  within 
thirty  days,  provided  she  remained  at  the  office  during  business 
hours,  at  least  four  days  in  the  week.  She,  with  a  number  of 
other  females,  remained  in  sucb  office  the  required  period  on 
the  sixth  and  seventh  days  of  December.  On  the  latter  day, 
as  the  other  girls  were  leaving  the  office  to  go  home  at  the 
accustomed  hour,  about  half-past  three  o'clock  in  the  afternoon, 
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the  defendant  induced  the  prosecutrix  by  artifice  to  consent  to 
remain  until  after  four  o'clock.  The  other  inmates  of  the 
o'Hce  having  left  and  the  prosecutrix  being  unwilling,  for 
SDUie  reason,  to  remain  longer,  about  twenty  minutes  to  four, 
ncjtified  the  defendant  that  she  would  not  stay  longer  than  four 
o'clock,  in  any  event.  The  defendant  was  then  in  the  office 
alone  and  as  the  girl  made  this  announcement  immediately 
locked  the  outer  door  of  the  office  and  drew  down  the  shades 
of  the  windows,  seized  the  girl  and  lifting  her  from  the  floor, 
bore  her  through  an  adjoining  room,  in  which  the  girls  were 
xiccustomed  to  sit,  into  the  last  room  of  the  suite.  He  then 
laid  her  on  her  back  upon  a  long  bench,  holding  her  down  by 
force,  and  getting  upon  her  remained  there  until  he  had  accom- 
plished his  purpose.  The  whole  transaction  occupied  less  than 
five  minutes  and  when  it  was  over  the  defendant  immediately 
left  the  room  and  the  building,  leaving  the  girl  alone. 

Immediately  upon  her  release  she  followed  the  defendant 
out  of  the  building  and  went  to  the  home  of  her  aunt, 
to  whom  she  related  the  circumstances  of  the  assault.  She 
was  then  hysterical  and  in  tears;  her  hair  was  dishevelled 
and  her  drawers,  stained  with  fresh  blood,  were  torn  so  as  to 
render  access  to  her  person  possible.  A  surgical  examination 
of  the  girl  made  shortly  thereafter  revealed  that  the  hymen 
had  been  recently  ruptured,  and  her  private  parts  were  lacer- 
ated and  bleeding.  This  prosecution  was  immediately  insti- 
tuted, and  the  defendant  arrested  before  five  o'clock  of  the 
same  day.  The  prosecutrix  testified  that  she  struggled  with 
defendant  and  used  all  her  efforts  to  get  away  from  him  from 
the  time  he  seized  her  until  the  contest  was  over;  that  she 
used  her  hands  and  feet  and  continually  requested  him  to 
release  her  and  let  her  go ;  that  she  did  not  halloo  because  she 
Avas  too  frightened  to  do  so,  and  that  she  was  in  a  dazed  con- ' 
dition.  We  think  there  was  nothing  in  this  evidence  that 
tended  to  show  any  relaxation  of  a  purpose  to  resist  the  efforts 
of  the  defendant  to  deflour  her  person,  and  that  the  verdict  of 
the  jury  was  sustained  by  the  evidence. 

The  defendant  was  a  man  of  mature  years  and,  apparently, 
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of  fair  intelligence,  and  was  engaged  in  a  respectable  business. 
The  sudden  exhibition  by  such  a  man  of  ungovernable  passion 
and  criminal  design,  with  a  contempt  for  the  restraints  which 
tlie  law  and  decency  impose  upon  all  persons,  could  not  fail  to 
inspire  a  timid  girl  with  feelings  of  alarm  and  consternation. 
The  brutality  and  violence  exhibited  in  this  case  were  quite 
sufficient  to  engender  that  degree  of  fear  requisite  to  confuse 
the  mind  and  paralyze  the  efforts  of  his  victim  to  free  hei'self 
from  the  grasp  of  her  assailant.  The  relations  existing  between 
the  prosecutrix  and  the  defendant,  her  dependence  upon  his 
good  will  for  the  means  of  earning  a  livelihood,  naturally 
tended  to  disarm  any  suspicion  of  violence  from  him,  and 
induced  the  belief  that  he  would  be  influenced  by  her  su])pli^ 
cations  and  show  some  regard  to  her  wishes.  The  fact  that 
the  prosecutrix  did  not,  in  the  limited  time  allowed  her, 
employ  all  the  means  in  her  power  to  resist  the  assault,  does 
not,  as  matter  of  law,  prove  that  she  did  not  resist  to  the  extent 
of  her  existing  ability. 

No  other  point  requiring  serious  consideration  was  raised  on 
the  argument  before  us. 

For  the  reasons  stated,  as  well  as  those  so  clearly  expressed 
in  the  opinion  below,  we  tlunk  the  judgment  of  conviction 
should  be  affirmed. 

All  concur. 

Judgment  affinned. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of       126    285i 
Byron  D.  McAlpine  et  al.,  as  Executors,  etc. ' 

Byron  D.  McAlpine  et  al.,  as  Executors,  etc.,  v,  Charles  B. 
Potter  et  al.  * 

Double  commissions  to  the  same  person,  as  executor  and  trustee,  are  to 
be  awarded  only  when  the  will  contemplates  a  several  and  separable 
action  in  each  capacity,  not  at  the  same  time,  but  at  different  stages  of 
the  administration. 

The  performance  of  a  trust  may  be  added  to  the  ordinary  duties  of  an 
executor  in  such  a  manner  that  the  two  functions  run  on  together,  and 
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where  a  will  makes  no  separation,  but  thus  blends  the  two  duties,  single 
commissions  only  are  allowable. 

It  is  thr  duty  of  an  executor,  as  such,  to  pay  to  a  legatee  the  amount  of 
the  legacy,  in  the  manner  and  at  the  time  provided  by  the  testator,  and 
that  duty  is  not  changed  by  the  fact  that  the  payment  of  the  principal 
if^  postponed  and  the  income  made  payable  annually  in  the  meantime; 
the  trust  duty  thus  imposed  becomes  a  function  of  the  office  of  executor. 

The  will  of  P.  gave  his  entire  estate  in  trust,  and  directed  the  "  executors 
and  trustees  hereinafter  named  "  to  retain  it  undivided  until  the  period 
of  distribution,  and  meanwhile  to  pay  funeral  expenses,  debts,  accruing 
taxes,  repairs,  reasonable  insurance,  one  fixed  and  definite  annuity  and 
aliquot  parts  of  the  net  accruing  income  to  beneficiaries  named  until 
the  final  distribution.  Upon  an  accounting  the  executors  were  allowed 
double  commissions.     Held,  error. 

The  bulk  of  the  estate  cams  to  tlie  executors  invested  in  securities  which 
had  not  been  turned  into  money.  The  eiecutors  were  allowed  half- 
commissions  upon  the  estimated  value  of  the  securities  for  receiving  so 
much  of  the  funds  of  the  estate.  HM,  error;  that  such  allowance  in 
advance  of  the  conversion  of  the  securities  into  money  for  the  purposes 
of  payment,  or  of  acceptance  of  them  by  the  legatees  as  payment  was 
premature  and  not  justified. 

It  seems  that  such  an  allowance  upon  all  sums  of  money  received  would 
have  been  proper. 

In  re  Mason  (98  N.  Y.  536),  distinguished. 

The  surrogate  allowed  to  each  executor  full  commissions  upon  the  income 
received  and  paid  out;  this  did  not  exceed  $100,000^    Held,  error. 

In  reWiUetts  (112  N.  Y.  289),  distinguished. 

(Argued  March  19,  1891;  decided  April  14,  1891.) 

Cross-appeals  from  judgment  of  the  General  Term  of  tlie 
Supreme  Court  in  the  fiftli  judicial  department,  entered  u{><>n 
an  order  made  the  first  Tuesday  of  January,  1891,  which 
modified,  and  aftirmed  as  modified,  a  decree  of  the  surrogate 
of  the  county  of  Monroe  upon  an  accounting  of  the  petitioners, 
as  executors  of  the  last  will  and  testament  of  Henry  S.  Potter, 
deceased. 

The  opening  clauses  of  the  will  of  Henry  S.  Potter,  are  as 
follows : 

"  I  give,  devise  and  bequeatli  to  my  trustees  hei-einaf ter 
named,  excepted  as  otherwise  provided,  all  my  real  and  per- 
sonal estate  of  which  I  shall  die  seized  or  possessed,  in  trust, 
nevertheless,  for  the  uses  and  puq^oses,  that  is  to  say : 
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"  I  direct  my  executors  and  trustees  hereinafter  named,  or 
those  that  shall  be  such  at  my  decease,  to  retain  my  estate 
entire  and  undivided  until  and  except  as  hereinafter  directed. 

"  First.  Pay  my  funeral  expenses  and  my  just  debts  and  all 
taxes  legally  assessed  on  my  estate,  and  all  necessary  repairs 
and  reasonable  insurance." 

The  will  then  directed  the  payment  of  an  annuity  of  $200 
to  a  beneficiary  named  during  her  life,  and  the  payment  of 
one-sixth  of  the  net  annual  income  to  each  of  six  beneficiaries 
during  liis  or  her  life,  the  aimuities,  however,  to  cease  upon 
the  death"  of  the  survivor  of  two  persons  named.  Upon  the 
decease  of  the  surviving  child  of  the  testator,  if  all  died  before 
the  survivor  of  said  two  persons  named,  or  upon  the  death  of 
such  survivor,  the  executors  were  directed  to  close  and  dis- 
tribute the  estate  as  directed.     Then  followed  this  clause : 

"  Twenty-first.  I  do  hereby  give,  devise  and  bequeath  to  my 
trustees  hereinafter  named,  all  and  every  part  of  my  property 
and  estate  of  whatever  name,  nature  or  description,  and 
wheresoever  situate,  to  have  and  to  hold  the  same  in  tnist  for 
the  uses  and  purposes  in  this  my  will  expressed,  with  power  to 
lease,  sell,  assign,  transfer  and  convey  the  same,  collect,  invest 
and  reinvest  the  proceeds  thereof  as  tliey  shall  deem  best  for 
the  interest  of  my  estate,  excepting  only  as  otherwise  herein 
provided." 

Spencer  Clinton  for  appellant.  The  functions  and  duties 
of  the  appellants  as  executors  are  separable  from  their  functions 
and  duties  as  trustees  under  the  will,  and  the  court  erred  in 
not  discharging  them  as  executors  and  turning  the  estate  over 
to  them  as  trustees.  {Johnson  v.  Lawrence^  95  N.  Y.  154 ; 
LayUm  v.  Damdson^  Id.  623;  P,  Ins.  Co.  v.  Livingston^  101 
id.  451 ;  In  re  Mason,  90  id.  527 ;  In  re  Willetts,  112  id.  2S9.) 
The  executors  were  entitled  to  their  commissions  upon  the 
value  of  the  property  turned  over  to  them  as  trustees.  (In 
re  Morgan^  3  Dem.  ^89;  Camus  v.  Chahert^  3  Edw.  Ch. 
312;  In  re  DePeyst^r,  4  Sandf.  Ch.  511 ;  Wagstaff  v.  Low- 
erre,  23  Barb.  209;  Ogden  v.  Murray,  39  N.  Y.  209;  Ward 
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V.  I^ord,  4  Redf .  34 ;  I71  re  lioosevelt,  3  id.  601 ;  Mann  v, 
Lawrence^  3  Bradf .  424 ;  Savage  v.  Sherman,,  24  Hun,  307.) 
Each  executor  should  have  been  allowed  full  commissions  upon 
the  income  of  the  estate.  {Waters  \.  Faher,  2  Dem.  290; 
Willing  v.  WiUing^  3  id.  511 ;  Smith  v.  Buchanan,  5  Fol.  169 ; 
In  re  Blukemy^  1  Connolly,  135 ;  In  re  Linkauf^  4  Dem.  1 ; 
6  id.  304.) 

Sardius  D,  Bentley  for  respondent.  When,  by  the  terms 
or  true  construction  of  the  will,  the  fimctions  of  executors  and 
trustees  created  by  that  will,  with  their  corresponding  duties, 
coexist,  and  run  from  the  death  of  the  testator  to  the  final  dis- 
charge, interwoven,  inseparable  and  blended  together,  so  that 
no  point  of  time  is  fixed  or  contemplated  in  the  testamentary 
intention  at  which  one  function  should  end  and  another  begin, 
double  commissions  or  compensation  in  both  capacities  cannot 
be  allowed ;  and.  the  persons  who  take  upon  themselves  the 
execution  of  the  will  can  have  no  judicial  discharge  as  execu- 
tors and  continue  the  execution  of  the  will  as  testamentary 
trustees  only.  {Johnson  v.  Lawren<Xy  95  N.  Y.  154;  Layton 
V.  Davidson'^  Id.  263 ;  Phomix  v.  LivingsUm^  101  id.  451 ;  In 
re  Hood,  98  id.  363 ;  HuUbert  v.  Durant,  88  id.  121 ;  Hall  v. 
//aZZ,  78  id.  535 ;  Valentine  v.  Valentine,  3  Barb.  Ch.  430  ; 
In  re  Town^end,  5  Dem.  147.)  The  two  functions  strictissime 
jure  of  executors  and  testamentary  trustees  under  the  will 
before  us  are  coexistent,  commingled  and  conterminable  in  the 
testamentary  intention.  (Code  Civ.  Pro.  §  2514 ;  Johnson  v. 
Lawrence,  95  N.  Y.  154.)  It  was  error  to  allow  commissions 
upon  the  securities  received  from  testator  and  remaining  on 
hand  uncollected.  {Maiming  v.  Manning,  1  Johns.  Ch.  527  : 
Collier  V.  Munn,  41  N.  Y.  143;  McWhorter  v.  Benson^ 
Hopk,  Ch.  28 ;  Vanderhyden  v.  Vanderhyden,  2  Paige,  287  ; 
2  R.  S.  93,  chap.  6,  §  58 ;  Laws  of  1863,  chap.  364,  §  8 ;  Code 
Civ.  Pro.  §  2736 ;  BetU  v.  Belts,  4  Abb.  [N.  C]  436.)  The 
decree  erroneously  allows  the  executors  to  retain  one  and  one- 
half  per  cent  upon. the  aggregate  of  their  commissions.  {Belts 
V.  Beits,  4  Abb.  [N.  C]  438.)     The  decree  erroneously  allows 
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the  executors  to  retain  commissions  on  $87,207.57  of  income. 
{Sheerin  v.  Pub.  Adm.^  2  Redf.  421 ;  Walks  v.  Hitchcock^  5 
id.  217 ;  Atty.-Gen.  v.  iV.  A,  L.  Ins.  Co.,  89  K  Y.  105 ;  PlaM 
V.  Moore,  1  Dem.  191 ;  Hall  v.  Tyson,  Id.  296 ;  Hill  v.  Net- 
son,  Id.  357.)  The  allowance  of  triple  commissions  on  income 
bj  the  surrogate  was  error.  {Savaye  v.  Sherman,  24  Hun, 
307;  Code  Civ.  Pro.  §  2736;  In  re  Willetts,  112  N.  Y.  298.) 
So  much  of  the  decree  as  directs  the  payment  of  any  commis- 
sions out  of  income  is  erroneous.  {Mosely  v.  Marshall,  22 
N,  Y.  200 ;  Brake  v.  Price,  5  id.  430 ;  Wells  v.  Kniyht,  5 
Hun,  52 ;  Whitson  v.  Whttson.,  53  N.  Y.  479 ;  Lansing  v. 
Lansing,  45  Barb.  182 ;  In  re  Alberts&n,  113  N.  Y.  434 ;  46 
Hun,  566.) 

Finch,  J.  The  principal  question  which  is  presented  by 
this  appeal  is  whether  the  commissions  to  be  allowed  are  to  be 
governed  by  the  doctrine  of  Johnson  v.  Lawrence  (95  N.  Y. 
154)  or  Laytin  v.  Davidson  (95  id.  263).  Both  cases  agree  in 
the  rule  that  double  commissions  to  the  same  persons,  first  in 
the  character  of  executors  and  then  in  that  of  trustees,  are  to 
be  awarded  only  when  the  will  contemplates  a  several  and 
separable  action  in  each  capacity,  not  at  the  same  but  different 
stages  of  the  administration,  and  that  they  are  not  to  be  allowed 
where  tlie  will  makes  no  such  separation,  but  blends  the  two 
duties  and  commingles  them  without  a  severance.  To  the  ' 
ordinary  duties  of  an  executor  may  be  added  the  performance 
of  a  trust  in  such  a  manner  that  the  two  functions  run  on 
together.  It  is  the  duty  of  an  executor  as  such  to  pay  to  a 
legatee  the  amount  of  the  legacy  in  the  manner  and  at  the 
time  provided  by  the  testator,  and  it  does  not  change  that  duty 
that  the  payment  of  the  principal  is  postponed  and  the  income 
made  payable  annually  in  the  meantime.  A  trust  duty  may 
thus  be  imposed  upon  an  executor  which  thereby  becomes  and 
is  made  a  function  of  his  office.  A  will  must  go  further  than 
that  to  admit  of  double  commissions,  and  must  clearly  and 
definitely  indicate  an  intention  of  the  testator  to  end  the  execu- 
tor's duty  at  some  point  of  time,  and  require  him  thereupon 
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to  constitute  and  set  up  one  or  more  several  trusts,  to  be  held 
and  managed  as  such  for  the  interest  of  the  beneficiary.  This 
will  manifests  no  purpose  of  that  character,  for,  while  it  creates 
a  trust  and  speaks  of  tlie  executors  sometimes  as  trustees,  there* 
is  no  provision  in  it  which  requires  or  contemplates  a  liolding 
of  any  part  of  the  estate  by  trustees  as  distinguished  from 
executors.  At  its  very  outset  it  makes  the  executors  either 
wholly  and  continuously  such,  or  wholly  and  continuously 
trustees,  for  in  its  first  sentences  it  gives  the  entire  estate  in 
trust,  and  directs  the  "executors  and  trustees  hereinafter 
named  "  to  retain  it  undivided  till  the  period  of  distribution, 
and  meanwhile  to  pay  funeral  expenses,  debts,  accruing  taxes, 
repairs,  reasonable  insurance,  one  fixed  and  definite  annuity, 
and  aliquot  parts  of  the  net  accruing  income  until  the  final 
distribution.  There  is  no  provision  requiring  any  share  or 
trust  fund  to  be  severed  from  the  body  of  the  estate,  or  to  l)e 
ascertained  as  a  residue  of  principal  to  be  kept  invested  for  its 
specific  income  payable  to  a  beneficiary,  but  all  duties  witliout 
separation,  whether  imposed  by  the  law  or  by  the  will,  run  on 
together  mingled  and  blended  to  the  end.  An  examination  of 
the  cases  in  which  double  commissions  have  been  allowed  will 
show  that  they  were  exceptional  in  their  nature  and  contained 
provisions  distinctly  and  definitely  pointing  to  a  holding  by 
trustees  as  such  after  the  duties  of  the  executors  were  com- 
pleted and  ended.  This  is  not  such  a  case,  and  double  com- 
missions were  properly  withheld. 

A  further  question  is  raised  over  the  allowance  to  the  execu- 
tors of  half  commissions  for  receiving  the  funds  of  the  estate. 
The  law  allows  a  specific  rate  for  "  receiving  and  paying  out 
all  sums  of  money."  The  statute  indicates  no  division  of  the 
commissions  which  should  apportion  one-half  to  the  receiving 
and  the  balance  to  the  paying  out,  though  the  courts  have 
allowed  it  in  proper  cases.  But  the  allowance  here  was  pre- 
mature. The  bulk  of  the  estate  came  to  the  executory  already 
invested  and  in  the  fonn  of  securities  which  have  not  been 
turned  into  money.  No  law  justifies  the  allowance  of  one-half 
commissions  upon  their  estimated  value  in  advance  of  tlieir 
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conversion  into  money  or  its  equivalent.  It  was  proper  enough 
to  allow  one-half  commissions  upon  all  sums  of  money  received, 
but  until  the  securities  become  sums  of  money,  either  by  con- 
version into  cash  or  by  their  acceptance  as  cash  by  those  enti- 
tled, the  allowance  is  premature.  The  computation  of  the 
commissions  at  an  earlier  period  pays  for  services  before  they 
are  rendered  and  rests  upon  estimates  of  value  which  may  be 
very  different  from  the  sums  of  money  actually  received  and 
paid  out.  A  time  will  come  when  the  allowance  may  be 
entirely  just  and  proper.  That  will  be  when  the  securities 
have  been  turned  into  money  for  tlie  purpose  of  payment,  or 
have  been  accepted  by  the  legatees  as  cash  without  being  con- 
verted. The  allowance  upon  the  securities  was  premature  and 
without  a  statutory  basis  and  must  be  reversed.  I  do  not  under- 
stand that  any  contrary  rule  was  held  in  Matter  of  Accounting 
ofMasm  (98  N.  Y.  536.)  It  was  there  said  that  at  the  distri- 
bution the  trustees  were  entitled  to  half  commission  for  receiv- 
ing and  half  for  paying  out  the  corpus  of  the  estate  "  whether 
the  funds  be  then  in  money  or  choses  in  action."  But  the 
remark  went  upon  the  assumption  that  the  trustees  "  had  fully 
discharged  their  duties  "  and  so  had  paid  over  the  whole  fund, 
if  not  in  cash,  at  least  in  securities  which  the  legatees  were 
bound  to  accept  or  vohmtarily  consented  to  accept. 

The  surrogate  allowed  to  each  executor  full  commissions  for 
receiving  and  paying  out  the  income  of  the  estate  and  the 
General  Term  reversed  that  in  reliance  upon  Matter  of  Willets 
(112  N.  Y.  289).  It  is  now  claimed  that  the  case  was  mis- 
understood and  that  the  reversal  was  error.  We  said  in  that 
case  that  '*  when  trustees  account  in  reference  to  incomes  which 
tliey  are  required  annually  to  pay  over  and  account  for,  no 
matter  how  much  the  principal  may  be,  or  how  much  the  estate 
of  the  decedent  may  have  been,  section  2736  does  not  apply 
unless  the  income  exceeds  $100,000  ;  and  more  than  one  com- 
mission can  be  allowed  only  in  case  the  sums  upon  which  com- 
missions are  computed  amounts  to  at  least  $100,000."  The 
language  seems  decisive :  but  our  attention  is  called  to  a  prior 
expression  in  the  opinion  that  "  if  this  accounting  had  involved 
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the  wliole  of  that  estate  tlie  trostees  would  have  been  entitled 
to  three  full  commissions :  "  and  it  is  now  said  that  the  present 
accounting  involves  the  whole  estate.  In  some  very  loose  and 
general  sense  that  mav  be  tine,  and  yet  not  at  all  true  as  it 
respects  the  allowance  of  conmiissions.  The  accounting  is 
final  only  as  to  the  income  received  and  paid  out.  As  to  the 
principal  of  the  estate  the  final  accounting  has  not  been  reached, 
and  so  the  whole  estate  is  not  involved.  When  it  is,  section 
2736  of  the  Code  will  apply.  It  is  urged  that  the  income 
accounted  for  does  in  fact  exceed  $100,000.  The  finding  of 
the  surrogate  approved  by  the  General  Term  was  the  otlier  way 
and  it  is  not  our  duty  to  open  that  inquiry. 

Some  other  questions  are  raised  which  we  cannot  determine 
without  an  investigation  of  the  facts  which  we  ought  not  to  be 
required  to  maka  Thus  it  is  said  that  the  executors  are  over- 
paid by  neglect  to  apply  the  decision  of  the  General  Term,  and 
that  one  of  the  executors  gets  commissions  twice  over.  It 
seems  to  us  best,  therefore,  to  send  this  case  back  to  the  surro- 
gate for  a  new  computation  of  commissions  in  accordance  with 
the  rules  herein  declared.  And  for  that  purpose  we  reverse 
the  judgment  of  the  General  Term  and  so  much  of  the  surro- 
gate's decree  as  relates  to  commissions  and  order  a  new  hearing 
before  him  in  respect  thereto  without  costs  to  either  party  as 
against  the  other. 

All  concur. 

Judgment  reversed  and  judgment  accordingly. 


1891.]  Beakes  et  al.  v.  DaCunha.  293 

Statement  of  case. 


George  E.  Beakes  et  al.,  Respondents,  v.  Luiz  A.  DaCunha, 
as  Executor,  etc..  Appellant. 

Plaintififs,  as  copartners,  were  dealers  in  milk  in  Delaware  county,  under 
the  name  of  one  of  them,  plaintiff  B.;  K.,  a  retail  dealer,  had  been 
selling  plaintiffs'  milk;  they  required  him,  in  order  to  continue  such 
dealings,  to  procure  a  guaranty  from  G.,  defendant's  testator,  who  lived 
in  New  York  city  and  who  knew  of  plaintiffs'  copartnership,  and  that 
K.  had  been  receiving  milk  from  them.  G.  thereupon  executed  an 
instrument  addressed  to  B.,  in  which  he  agreed  to  become  responsible 
for  all  the  milk  sent  to  K.  on  his  order,  and  required  a  notice  on  the 
twentieth  of  each  month  if  payment  for  the  previous  month's  milk  had 
not  been  made  by  that  time.  In  reliance  upon  this,  large  quantities  of 
milk  Were  shipped  to  K.  Notices,  as  required  by  the  contract,  were 
sent  to  G.  by  mail  on  the  twentieth  of  each  month,  and  he  received 
them  without  objection.  In  an  action  upon  the  guaranty,  held,  that 
plaintiffs  as  copartners  could,  under  the  circumstances,  avail  themselves 
of  the  guaranty;  that  the  notices  required  by  it  were  properly  served  by 
mail;  that  the  guaranty  being  a  continuing  one,  intended  to  secure 
credit  which  was  given  on  the  faith  of  it,  there  was  abundant  considera- 
tion to  uphold  it;  and  so,  that  plaintiffs  were  entitled  to  recover. 

Barneg  v.  Borrow  (61  N.  Y.  89),  distinguislied. 

Upon  the  trial,  K.,  who  was  not  a  party  to  this  action,  was  called  as  a 
witness  by  plaintiffs,  and  testified  as  to  conversations  he  had  had  with 
6.  This  was  objected  to  as  incompetent  under  the  Code  of  Civil  Pro- 
cedure (§  829);  the  objection  was  overruled.  Held,  no  error;  that  K. 
was  in  no  way  Interested  in  the  action,  as  the  result  did  not  affect  his 
liability. 

Upon  the  examination  of  B.,  as  a  witness  in  his  own  behalf,  he  was  asked 
if  it  had  been  his  custom  to  be  at  home  on  the  twentieth  of  every  month. 
This  was  objected  to  by  defendants  as  immaterial  and  irrelevant,  and 
the  objection  was  overruled.    Held,  no  error. 

(Argued  March  20,  1891;  decided  April  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  December  29, 1890,  which  affirmed  a  judgment  in  favor 
of  plaintiffs,  entered  upon  the  report  of  a  referee  and  aflSrmed 
an  order  denying  a  motion  for  a  new  trial. 

This  \yas  an  action  upon  a  guaranty. 

In  November,  1886,  the  plaintiffs,  as  copartners,  were  deal- 
ers in  milk  in  Delaware  county,  under  the  name  of  George  E. 
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Beakes.  Chester  L.  Ketcham  was  a  retail  dealer  in  milk  in 
the  city  of  New  York,  who  had  been  dealing  in  plaintiffs'  milk. 
Desiring  to  continue  his  dealings  with  the  plaintiffs,  they 
required  him  to  procure  from  his  father-in-law,  Charles  Ged- 
ney,  a  guaranty,  and  thereafter  he  procured  Mr.  Gedney  to 
execute  and  deliver  to  plaintiffs  the  following  instrument : 

*'  New  York,  November  30,  1886, 
"  Georoe  E.  Beakes,  Esq. : 

"  I  hereby  agree  to  become  responsible  for  all  the  milk  you 
may  send  to  Chester  L.  Ketcham  on  his  order,  and  I  require 
of  you  a  notice  on  the  20th  of  each  month  if  payment  for  the 
previous  month's  milk  has  not  been  made  by  that  time. 

"  CHARLES  GEDNEY." 

In  reliance  upon  this  guaranty  the  plaintiffs  shipped  a  lar^jre 
quantity  of  milk  to  Ketcham  in  the  city  of  New  York  during 
the  remainder  of  the  year  1886  and  the  year  1887,  and  at  the 
end  of  the  latter  year  there  was  due  from  Ketcham  to  the 
plaintiffs  on  account  of  the  milk  so  shipped,  §2,240.24,  being 
the  balance  unpaid  for  milk  delivered  to  him  during  the  months 
of  October,  November  and  December,  1887.  Notice  on  the 
20th  of  each  month  that  payment  of  the  previous  deliveries  of 
milk  had  not  been  made  was  mailed  by  plaintiff  directed  to  the 
defendant  at  his  address  in  New  York  city.  Gedney  died 
on  the  30th  day  of  December,  1887,  leaving  a  last  will  and 
testament  in  which  the  defendant  was  named  executor.-  The 
will  was  admitted  to  probate  and  letters  testamentary  thereon 
were  issued  to  the  defendant,  and  the  plaintiffs  having  j^re- 
sented  to  him  as  such  executor  a  claim  for  the  balance  due  for 
the  milk,  and  the  claim  having  been  disputed  by  the  defend- 
ant, it  was  by  agreement  of  the  parties,  and  with  tlie  approval 
of  tlie  surrogate,  referred  to  a  referee  and  tried  before  him. 
He  reported  in  favor  of  the  plaintiffs  for  the  amount  claimed. 
The  defendant  upon  a  case  made  and  settled  moved  at  a  Special 
Term  that  the  report  be  .vacated  and  set  aside,  and  the  plain- 
tiffs moved  for  the  confirmation  thereof.  The  report  was  con- 
firmed and  judgment  entered  thereon. 
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E.  P.  Bmn  for  appellant  There  was  no  consideration  for 
the  guaranty.  The  act  of  1863  (Chap.  464)dispen8es  with  the 
necessity  of  expressing  the  consideration  for  the  guaranty  in  the 
writing,  bnt  it  does  not  dispense  with  the  necessity  for  a  consid- 
eration in  fact,  nor  dispense  with  proof  of  it,  and  the  burden  of 
proving  such  consideration  is  on  the  plaintiff.  {E.  Bank  v, 
Kmfman,  93  ]Nf.  Y.  273,  278,  279,  289 ;  E,  C.  S,  Bank  v.  Coit, 
104:  id.  532.)  The  guaranty  was  to  George  E.  Beakes  and  is 
not  available  to  anyone  else,  or  to  a  firm  of  which  he  was  a 
member.  {Barnes  v.  Barrmo^  61  N.  Y.  39  ;  if.  Bank  v. 
Kaufman^  93  id.  273  ;  Drake  v.  Seaman^  97  id.  230 ;  SUm^ 
V.  Brawn mff,  QS  id.  598  ;  Wright  v.  Weeks,  25  id.  153  ;  Eel- 
lows  V.  Prentiss,  3  Den.  521 ;  ^V.  B.  Association  v.  ConMing^ 
90  N.  Y.  116;  Ludlow  v.  Seward,  2  Caine'sCas.  1 ;  McClushj 
V.  Cromwell,  UN.  Y.  593.)  Every  condition  of  a  guaranty 
must  be  strictly  complied  with,  or  the  guarantor  is  not  liable. 
(;S^ylde  v.  N\R.  Ji.  Co,,  53  N.  Y.  156;  Schwier  v.  N.  Y. 
&  IL  R.  R.  Co.,  90  id.  564  ;  Peoj)le  v.  Haver,  92  id.  559, 
560.)  The  referee  erred  in  overruling  the  defendant's  objec- 
tions to  the  question  put  to  George  E.  Beakes  by  his  counsel : 
"Will  you  state  whether  or  not  it  has  teen  your  custom  to  be 
at  home  on  the  twentieth  of  every  month  ? "  {Beply  v.  E. 
his,  Co,,  30  N.  Y.  160 ;  Baird  v.'  GilUtt,  47  id.  187.)  The 
defendant's  counsel  moved  to  strike  out  all  that  testimony  on  the 
ground  that  it  was  incompetent  under  section  829  of  the  Code, 
and  it  being  incompetent  that  motion  should  have  been  granted. 
{Parsom  v.  N.  Y.  C.  ik  IL  R,  R,  R.  Co.,  113  N.  Y.  356.) 

Richard  L.  Sweezy  for  respondent.  Parol  evidence  show- 
ing that  the  guaranty  was  taken  in  the  course  of  the  firm 
business,  or  was  intended  for  the  benefit  of  the  firm,  was 
competent.  {Dykers  v.  Tovmsend,  24  N.  Y.  51 ;  Moody  v, 
Sruith,  70  id,  598 ;  A.  Co.  v.  Mayor,  et<^.,  55  id.  496.)  The 
guaranty  is  no  exception  to  tlft  general  mle  that  courts  regard 
tlie  substance  and  not  the  mere  form  of  the  transaction.  (CI 
N.  Bank  v.  Phelps,  97  X.  Y.  44;  StiU)ium  v.  Northnip, 
109  id  480 ;    Schwartz  v.  Ilyman,   107  id.  562.)     Notices 
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mailed  to  decedent  in  accordance  with  hie  verbal  directions 
were  sufficient  (Heed  v.  St.  John,  2  Daly,  213 ;  Dtyu^las  v. 
Ilowland,  24  Wend.  49;  TJ.  Bank  v.  Coster,  3  N.  Y.  213; 
Barheit  v.  Ellis,  45  id.  107.)  There  is  no  ground  for  the 
objection  that  the  guaranty  was  void  for  want  of  a  considera- 
tion ;  the  guaranty  was  plainly  a  continuing  one,  and  the  con- 
sideration thereof  sales  to.  be  made  to  the  son-in-law  on  the 
faith  thereof.  {Church  v.  Brown,  21  K.  Y.  315;  C  N,  Bank 
V.  Phelps,  86  id.  484 ;  Hector  y.Teed,  120  id.  583.)  The  objec- 
tion  that  the  claim,  as  originally  presented  to  the  executors, 
was  in  the  name  of  George  E.  Beakes  only,  and  was  verified 
by  him  in  form  as  if  it  was  his  individual  claim  is  untenable. 
{Secar  v.  Keller,  4  Duer,416  ;  Clarkv.  Miller,  4  WenA  628.) 

Earl,  J.  The  written  guaranty,  upon  its  face,  appears  to 
be  for  tlie  benefit  of  George  E.  Beakes  individually,  and  not 
for  the  benefit  of  any  firm,  and  hence  the  defendant  claims 
that  the  plaintiffs,  as  copartners,  cannot  have  the  benefit  of  the 
guaranty,  and  his  counsel  relies  upon  the  case  of  Barnes  v. 
Barrow  (61  N.  Y.  39).  But  this  case  is  clearly  distinguishable 
from  that.  There  was  evidence  suflicient,  although  quite 
slight,  to  show  that  the  defendant's  testator,  at  the  time  he 
executed  tlie  guaranty,  knew  that  the  plaintiffs  were  copart- 
ners doing  business  under  the  firm  name  of  George  E.  Beakes, 
and  that  he  intended  that  the  guaranty  sliould  be  for  their 
benefit.  He  knew  that  the  milk  which  Ketcham  had  been 
receiving  came  from  Sidney  Centre,  Delaware  county,  and  that 
that  which  he  intended  to  receive  after  the  execution  of  tlie 
guaranty  was  to  come  from  the  same  place,  and  the  guaranty 
was  intended  to  cover  that  milk  by  whomsoever  shipped.  The 
business  was  carried  on  in  the  name  of  George  E.  Beakes,  and 
the  guaranty  was  intended  for  that  business  and  to  secure  the 
payment  of  the  milk  shipped  in  that  business  to  Ketcham. 
We  cannot  disturb  tlie  finding  of  fact  upon  this  point  in  favor 
of  the  plaintiffs,  and  must,  therefore,  hold  that  the  guaranty  is 
available  to  them. 

It  is  further  claimed  on  the  part  of  the  defendant  that  the 
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notice  required  by  the  written  guaranty  to  be  given  on  the 
twentieth  of  each  montli  was  not  in  fact  given.  Wliere  any 
statute  or  the  terms  of  any  contract  require  notice  to  be  given, 
and  tliere  is  nothing  in  tlie  context  of  the  statute  or  the  con- 
tract, or  in  the  circumstances  of  the  case,  to  show  tliat  any 
other  notice  was  intended,  a  personal  notice  must  always  be 
given.  But  the  context  or  the  circumstances  of  the  case  may 
be  such  as  to  show  that  a  personal  notice  was  not  intended,  and 
in  sucli  a  case  a  notice  by  mail,  which  is  the  ordinary  mode 
of  giving  notices  in  business  transactions,  is  authorized.  Here 
Gedney  lived  in  the  city  of  Xew  York,  and  this  business  was 
transacted  in  Delaware  county  where  the  manager  of  the  busi- 
ness resided,  and  it  cannot  be  supposed  that  the  parties  had  in 
contemplation  a  personal  notice,  to  be  served  in  the  city  of 
New  York  on  the  twentieth  of  each  month,  of  any  default  in 
the  payment  for  the  previous  month's  milk.  The  exigencies 
of  the  case  were  not  such  as  to  require  such  a  notice,  and  it 
cannot  be  supposed  that  the  parties  intended  it  A  notice  by 
mail  would  accomplisli  all  the  purposes  which  the  guarantor 
had  in  mind  in  requiring  it,  and  the  acts  of  the  parties  show 
that  they  understood  that  was  the  kind  of  notice  to  be  given. 
The  evidence  tends  to  show  and  authorizes  the  finding  that  the 
notices  by  mail  were  given,  as  required  by  the  guaranty,  on 
the  twentieth  of  each  month,  and  that  Gedney  received  them, 
making  no  complaint  at  any  time  that  they  were  sent  to  him 
by  mail,  or  that  he  did  not  promptly  receive  them,  or  that  he 
was  entitled  to  personal  notice.  Taking  the  circumstances  of 
the  case  into  consideration,  and  the  conduct  of  the  parties,  it 
is  quite  clear  that  the  notice  by  mail  was  such  as  all  the 
parties  contemplated  and  intended  at  the  time  the  guaranty 
was  executed. 

The  further  claim  is  made  on  the  part  of  the  defendant  that 
the  guaranty  is  not  upheld  by  any  sufficient  consideration. 
Previous  to  the  execution  of  the  guaranty,  Ketcham  had  been 
receiving  plaintiflEs'  milk  through  the  Milk  Exchange  —  some 
sort  of  a  corporation  or  association  existing  in  the  city  of  New 
York.  It  is  inferable  that  Ketcham  desired  to  engage  in  deal- 
SiCKELS— Vol.  LXXXI.        38 


298  Beakes  et  al.  v.  DaCunha.  [Aprils 


Opinion  of  the  Court,  per  Earl,  J. 


ings  directly  with  the  plaintiffs,  and  that  he  procured  the 
guaranty  in  order  that  he  might  have  future  credit  with  them. 
This  was  a  continuing  guaranty  intended  to  secure  credit  to 
Ketcham,  and  on  the  faith  thereof  the  plaintiffs  shipped  milk 
to  him  and  gave  him  credit,  and  thus,  under  all  the  authori- 
.  ties,  there  is  abundant  consideration  to  uphold  the  guaranty. 
{Church  V.  Brown^  21  N.  Y.  315;  City  National  Bank  v. 
Phelps,  86  id.  484 ;  Rector,  etc,,  v.  Teed,  120  id.  583.)  * 

Ketcham  was  called  as  a  witness  on  the  part  of  the  plain- 
tiffs, and  he  gave  evidence  of  conversations  which  he  had  had 
with  the  testator,  and  the  defendant  objected  that  he  was  not 
a  competent  witness  to  prove  such  conversations.  He  was  not 
a  party  to  this  action,  nor  was  he  interested  in  any  way  therein. 
Tliere  is  no  dispute  about  his  liability  to  the  plaintiffs,  and  if  the 
defendant  should  be  compelled  to  pay  this  judgment,  his  liability 
would  then  be  transferred  from  the  plaintiffs  to  the  defendant, 
and  would  be  no  less  than  it  was  before.  He  could  not,  there- 
fore, be  excluded  as  a  witness  under  section  829  of  the  Code. 

During  the  progress  of  the  trial  various  exceptions  were 
taken,  on  the  part  of  the  defendant,  to  the  ruHngs  of  the  referee 
upon  questions  of  evidence.  We  have  carefully  scrutinized 
them  all  and  do  not  think  any  of  them  point  out  material  error. 
We  will  notice  but  one.  While  George  E.  Beakes  was  tei^ti- 
fying  as  a  witness  on  the  part  of  the  plaintiffs,  for  the  purpose 
of  showing  that  he  had  mailed  notices  as  required  by  the 
guaranty  to  Gedney  on  the  twentieth  of  each  month,  he  was 
asked  this  question :  "  Will  you  state  whether  or  not  it  has 
been  your  custom  to  be  at  home  on  the  twentieth  of  every 
month  ? "  This  was  objected  to  on  the  part  of  the  defendant 
as  immaterial  and  irrelevant,  and  the  objection  was  overruled. 
The  precise  form  of  the  question  is  undoubtedly  open  to  criti- 
cism, but  the  meaning  of  the  question  is  quite  apparent  Wliat 
the  plaintiffs  were  seeking  to  learn  by  this  inquiry  was  whether 
he  made  it  a  rule,  or  made  it  his  business,  to  be  at  home  on  the 
twentieth  of  every  month  for  the  purpose  of  transacting  the 
business  required  to  be  done  at  that  time,  and  such  an  inquiry 
was  certainly  unobjectionable. 
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The  very  satisfactory  opinions  delivered  by  the  referee  and 
at  General  Term,  render  it  unnecessary  that  more  should  be 
written  now. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


//i7'SVA 


The  People   of  the   State   of  New   York,  Appellant,  v.  . 

Alfred  L.  Simonson  et  ah,  Executors,  etc.,  Respondents.  |  lei  is?) 

R  seems  an  action  is  not  maintainable  by  the  attorney -general  in  the  name 
of  the  people  against  executors  or  trustees  for  waste,  misapplication  of 
the  estate  or  any  malversation  in  office. 

When,  by  the  terms  of  a  testamentary  gift  in  trust  of  property,  its  owner- 
ship must  be  neces^rily  uncertain  for  a  period  of  time  not  measured  by 
lives,  the  statute  against  perpetuties  intervenes  and  condemns  it. 

As  to  whether  a  gift  may  be  sustained  wher^the  delay  is  merely  incidental 
and  caused  by  the  formalities  and  details  of  incorporation  of  the  body 
to  take,  and  its  creation  is  possible  and  certain  to  be  effected  under  a 
general  law  in  accordance  with  the  testator's  directions,  qmnre. 

It  teems  that  the  non-existence  as  a  corporate  body,  at  the  time  of  a  tes- 
tator's death,  of  an  institution  intended  by  him  as  an  object  of  his  bounty, 
will  not  alone  defeat  a  testamentary  gift,  and  an  executory  bequest  to  the 
use  of  an  institution  directed  to  be  incorporated  within  the  penod  allowed 
for  the  vesting  of  future  estates,  may  be  upheld  as  valid. 

Where,  however,  no  such  limit  is  fixed  to  the  time  of  incorporation,  but  it  is 
left  dependent  upon  the  will  of  the  legislature,  the  gift  is  void. 

"W.,  by  his  will,  gave  his  residuary  estate  to  his  executors,  in  trust,  to 
create  and  endow  a  benevolent  institution,  and  he  directed  them,  upon 
his  decease,  to  apply  to  the  legislature  for  an  act  IncorporatiDg  it.  The 
will  defined  the  purposes  and  object  for  which  said  institution  should 
be  created  and  intrusted  with  the  property  which  the  executors  were 
directed  to  convey  to  it  upon  its  incorporation;  the  executors  were 
appointed  its  '*8ole  and  permanent  trustees,"  and  it  was  provided  that 
"they  be  inserted  in  any  act  of  incorporation  as  such  trustees,"  and 
that  they  should  fill  vacancies  occurring  in  their  bmly  "  so  long  as  such 
mstitute  shall  exist  as  a  corporate  bo<ly,  or  otherwise."  By  a  codicil  W. 
directed  "that  the  devise  and  bequest  *  *  ♦  with  regard  to  the 
founding"  of  such  institute  "be  changed  and  the  provisions  thus  made 
therefor  be  applied  to  the  founding  of  a  musical  institution; "  he  directed 
"  that  appropriate  legislation  and  means  be  adopted  to  perfect  the  incor- 
poration and  general  plan  of  the  institution  as  near  or  similar  to  the 


300  People  v,  Simoxson  et  al.  [Apiil, 

Statement  of  case. 


plan  or  method  given  "  in  the  will  with  regard  to  the  formation  of  the 
benevolent  institute.  In  an  action  instituted  by  the  attorney-general, 
among  other  things,  to  establish  a  testamentary  trust  for  public  charitable 
purposes  under  said  will,  held,  that  the  only  effect  of  the  codicil  was  to 
change  the  name  of  the  beneficiary  mentioned  in  the  residuary  clause 
of  the  will  and  to  apply  to  it  the  same  provisions  as  to  incorporation, 
and  plan  of  corporate  management;  and  that  the  provisions  of  the  will 
and  codicil  were  void,  as  they  contravened  the  statutes,  limiting  the 
powder  of  alienation. 
It  was  claimed  that  the  institution  provided  for  by  the  codicil  could  be  incor- 
porated under  the  general  act  of  1875  (Chap.  176,  Laws  of  1875),  passed 
before  the  codicil  was  executed;  this  requires  that  the  corporation 
to  be  created  must  have  not  less  than  seven  trustees.  The  will  appointed, 
three  executors;  the  number  was  increased  by  the  codicil  to  four.  Htld, 
that  the  restrictions  of  said  act  make  it  inappropriate  to  the  testator's 
design;  that  even  in  case  said  act  might  be  modified  by  the  legislature 
so  as  to  permit  of  the  incorporation  desired  by  the  testator,  a  delay 
would  ensue  dependent  upon  the  will  of  the  legislature,  not  upon  lives, 
and  so  the  objection  was  not  obviated. 

(Argued  February  24,  1891;  decided  April  28,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  10,  1889,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  dismissing  tlie  complaint. 

This  action  was  brought  by  the  attorney-general  in  the  name 
of  the  people  against  defendants  who  were  executors  and  trust- 
ees under  the  will  of  Samuel  Wood,  deceased. 

The  complaint  alleged  in  substance  the  execution  by  said 
Wood  of  a  will  and  codicil  thereto,  which  were  admitted  to 
probate,  and  that  letters  were  issued  to  the  executors  named  ; 
that  subsequently  a  collusive  action  was  commenced  by  one  of 
the  executors  named  in  both  the  will  and  codicil,  and  the  only 
surviving  one  of  four  named  in  the  codicil,  two  of  them  hav- 
ing died  and  a  fourth  having  refused  to  qualify,  against  Edward 
T.  Schenck,  an  executor  named  in  the  will,  but  superceded  by 
the  codicil,  to  have  the  codicil  declaimed  invalid.  The  answer 
in  said  action  admitted  the  allegations  of  the  complaint,  and 
upon  the  report  of  a  referee  before  whom  no  contest  was  made, 
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a  judgment  was  rendered  declaring  said  codicil  to  be  void ; 
that  said  Schenck  had  succeeded  in  delaying  the  recording  of 
said  will  and  codicil,  and  on  presentation  to  the  surrogate  of 
the  will  and  tlie  collusive  judgment,  he  procured  said  will  to 
be  recorded  without  the  codicil  and  letters  testamentary  to  be 
issued  to  the  two  executors,  parties  to  said  action,  and  that  the 
codicil  has  been  lost  or  destroyed.  The  complaint  then  alleged 
waste,  mismanagement  and  misappropriation  of  the  property 
of  the  estate  by  said  executor ;  that  none  of  the  charitable 
trusts  provided  for  by  the  will  and  codicil  have  been  carried 
out,  and  that  they  are  endeavoring  to  appropriate  the  estate. 
The  relief  asked  was  that  the  court :  (1)  Establish  the  said 
codicil  as  a  lost  or  destroyed  will  and  direct  the  same  to  be 
recorded  by  the  surrogate  of  New  York  county.  (2)  Declare, 
establish,  preserve  and  enforce  the  charitable  trusts  created  by 
said  testator  and  vacate  and  adjudge  void  the  aforesaid  records 
of  this  court  puq)orting  to  be  a  judgment  setting  aside  said 
codicil  and  a  judgment  invalidating  said  charitable  devises. 
(3)  Ascertain  whether  there  is  in  existence  any  corporation 
entitled  to  receive  the  residuary  estate  of  said  testator,  and  if 
not,  provide  for  the  creation  of  such  corporation.  (4)  Remove 
said  defendants  from  otHce  as  testamentary  trustees  and  appoint 
new  trustees  to  execute  the  duties  thereof.  (5)  Take  in  charge 
the  trust  property  and  administer  the  same  by  its  officer  or 
oflScers  and  appoint  a  receiver  thereof  pending  this  action, 
(6)  Declare  fraudulent,  illegal  and  void  the  aforesaid  convey- 
ances of  the  testators  property  to  the  defendants,  and  direct 
the  record  thereof  to  be  canceled.  (7)  Require  the  defendants 
and  each  of  them  to  account  for  and  pay  over  and  transfer  to 
the  officers  appointed  by  the  court,  all  moneys,  property  and 
values  of  every  kind  which  they  have  illegally  acquired  or 
converted  to  their  own  use,  and  all  moneys  with  which  they 
are  chargeable  or  which  they  have  lost  or  wasted.  (8)  Enjoin 
said  defendants  from  acting  in  any  way  as  testamentary  trust- 
ees under  said  will  and  from  disposing  of  or  in  any  way  col- 
lecting or  interfering  with  any  of  the  propertj^,  which  was 
said  testator's  or  whicli  is  of  his  estate.     (9)  Such  other  arid 
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further  relief  at  any  stage  of  this  action  as  is  proper,  including 
amendments  to  bring  in  any  other  parties  necessary  to  a  com- 
plete adjudication  of  the  subject-matter. 

The  material  portions  of  the  will  and  codicil,  and  the  facts 
pertinent  to  the  question,  are  stated  in  the  opinion. 

£.  E,  Yalentine  for  appellant  If  the  provisions  of  this 
will  for  the  charity  are  valid  to  any  extent,  there  is  no  question 
as  to  the  right  as  well  as  the  duty  of  the  people  to  bring  and 
maintain  this  action.  {Owens  v.  M,  Society^  14  N.  Y.  408 ; 
Perry  on  Trusts,  §  732.)  The  provisions  (of  the  will  and 
codicil)  for  the  public  cliarity  are  valid  as  to  all  the  funds  which 
will  constitute  the  residuary  estate.  {Owens  v.  M.  Society^ 
14  N.  Y.  408  ;  Beekman  v.  Bonsar;  28  id.  310 ;  Laws  of 
1875,  chap.  176  ;  Winter  v.  Pcrratt,  6  M.  &  G.  350;  Smith 
V.  Bell,  6  Pet.  68  ;  Taggart  v.  Murray,  53  N.  Y.  236 ; 
Wager  v.  Wager,  96  id.  172;  Perry  on  Trusts,  §§  629,  630; 
2  Story's  Eq.  Juris.  §  1165  ;  RiJc^r  v.  I^o,  115  N.  Y.  '103.) 
The  codicil  did  not  contemplate  that  the  corporation  should  be 
created  by  special  charter.  ( OruiJcshank  v.  Home  for  Friends 
less,  113  N.  Y.  327 ;  SUpinan  v.  RoUins,  98  id.  311.)  The 
corporation  formed  by  testator  could  take  the  whole  residuary 
estate.  (Laws  of  1875,  chap.  176 ;  Lefevre  v.  Lefevre,  59 
N.  Y.  440.)  A  corporation  to  be  immediately  formed  by  the 
executors  could  take  the  whole  residuary  estate.  {Robert  v. 
Corning,  89  N.  Y.  225.)  A  corporation  organized  at  any  time 
prior  to  the  death  of  the  life  tenants  would  ultimately  take 
the  funds  put  in  trust  for  two  lives.  {Shipman  v.  Rollins, 
98  N.  Y.  311.) 

E,  Seheiick  for  respondents  Schenck  and  Simonson,  The 
offers  of  the  plaintiffs  to  introduce  proof  on  the  trial  at  the 
Special  Term  wa§  properly  refused.  (Laws  of  1875,  chap. 
176 ;  Mann  v.  Mann,  14  Jolms.  1,  9 ;  Arthur  v.  Arthur^  10 
Barb.  9  ;  In  re  Kelemen,  57  Hun,  165  ;  113  N.  Y.  337.)  The 
provision  contained  in  the  second  subdivision  of  the  seventh 
clause  of  the  will  for  the  establishment  of  the  Samuel  Wood 
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Benevolent  Institute  (changed  by  the  codicil  to  be  applied  to 
the  founding  of  a  college  of  music)  was  void,  on  the  ground 
that  it  violated  the  statute  against  perpetuities.  So  far  as  the 
real  estate  was  concerned  the  power  of  alienation  was  suspended 
for  more  than  two  lives.  So  far  as  the  personal  property  wrs 
concerned,  the  absolute  o^vner8hip  was  suspended  for  more 
than  two  lives.  {Cmikshanh  v.  Iloine  for  Friendless^  113 
N.  Y.  337 ;  Holland  v.  AlcocJc,  103  id.  312 ;  1  K.  S.  [6th  ed.] 
723,  1101,  §  15.)  It  is  void  also  for  its  l)eing  within  the  dis- 
cretion of  the  trustees  to  administer  the  trusts,  and  could  not 
be  enforced  in  a  court.  {In  re  Will  of  O'llara,  95  K  Y.  403 ; 
Prichard  v.  Thomson^  Id.  76,  80,  81 ;  Beehnan  v.  Bonsor^ 
23  id.  298;  Hewlett  v.  Elmer,  103  id.  156, 160;  Tilden  v. 
Tilden,  54  Hun,  23l.)  It  is  equally  void  for  uncertainty  and 
indefiniteness  both  as  to  the  subject  and  object  of  the  bequest. 
(1  Jarman  on  Wills,  319.)  The  provision  for  the  benevolent 
institute  cannot  be  upheld  under  any  law  of  charitable  uses. 
{Gottman  v.  Grace,  112  N.  Y.  299,  306 ;  Holmes  v.  Mead,  52 
id.  332 ;  Bascoin  v.  Atberison,  34  id.  584.)  The  provisions  in 
the  will  and  codicil  in  question  are  not  such  ag  to  give  the 
people  any  right  to  intervene.  {Dartmouth  College  v.  Wood- 
ward,  4  Wheat.  608 ;  People  v.  Booth,  32  K  Y.  397 ;  Purdy 
V.  People,  4  Hill,  396 ;  People  v.  IngersoU,  58  N.  Y.  1,  13- 
17;  People  v.  Clarh,  53  Barb.  171,  176.) 

/.  T.  Mareau  for  Hewlett's  executors,  respondents.  The 
disposition  of  the  residuary  estate  was  void.  {CruiksJianh  v. 
Home  for  Friendless,  113  N.  Y.  352  ;  Burrill  v.  Boardinan, 
43  id.  254;  Shipman  v.  HoUins,  98  id.  311;  Holland  v. 
Aleock,  108  id.  312;  Prichard  v.  Thmtvpson,  95  id.  76; 
Hdmes  v.  Mead,  52  id.  332;  Levy  v.  Levy,  33  id.  107; 
Mayor,  etc.,  v.  Simonson,  55  Hun,  204 ;  119  N.  Y.  660 ;  Wet- 
more  V.  Parker,  52  id.  450,  460.)  The  gift  was  void  for 
indefiniteness.  {Ba^com  v.  Alhertson,  34  N.  Y.  .588 ;  Beek- 
man  v.  Band,  23  id.  305.) 

Gray,  J.  The  institution  of  this  action  by  the  attorney-general 
of  the  state  was  with  the  object  of  establishing  a  testamentary 
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trust  for  public  and  charitable  purposes,  under  the  provisions  of 
the  will  of  Samuel  Wood,  deceased.  The  complaint  charged  the 
executors  of  the  testator  with  wasting,  squandering  and  appro- 
priating to  their  own  uses  a  large  part  of  the  residuary  estate, 
and  with  having  undertaken,  by  collusive  proceedings  in  the 
courts,  to  defeat  the  testator's  charitable  provisions.  The 
defendants,  in  their  answers,  objected,  among  other  things, 
that  the  charitable  trusts  attempted  to  be  created  by  the  will 
were  invalid.  When  the  issues  came  on  for  trial  the  defend- 
ants' counsel  moved  for  a  dismissal  of  the  complaint,  inasmuch 
as  upon  its  face  it  disclosed  no  cause  of  action ;  for  the  reason 
that  the  disposition  of  the  residuary  estate  made  by  the  will 
and  codicil  was  void.  The  trial  judge  took  that  view  of  the 
complaint  and  dismissed  it,  and  his  decision  has  been  sustained 
by  the  General  Term. 

We  tliink  their  judgments  were  right  The  testamentary 
dispositions  in  question  were  illegal,  because  they  clearly  con- 
travened those  provisions  of  the  law  which  limit  the  period  of 
time  during  which  the  ownership  and  power  of  alienation  of 
estates  may  be  lawfully  suspended.  That  is  the  only  propo- 
sition we  are  asked  to  review  upon  this  record.  The  deter- 
mination below,  adversely  to  the  claim  of  the  people,  con- 
cluded their  action  at  once ;  whatever  other  questions  were 
raised  upon  the  pleadings,  or  might  have  been  discussed.  The 
charges  against  these  executors  are  most  grave  and  may  not  be 
without  foundation  as  to  their  administration  ;  but  the  tes- 
tator's next  of  kin  are.  the  persons  affected,  and  the  law  affords 
adequate  remedy  for  any  malversation  in  office  by  trustees  or 
executors.  That  is  not  the  province  of  the  attorney-general, 
in  sjich  cases. 

By  his  will  Samuel  Wood  gave  bis  residuary  estate  to  his 
executors,  in  trust  "  to  create,  endow  and  forever  maintain 
an  institution  in  the  city  of  New  York,  to  be  called  Tlie 
Samuel  Wood  Benevolent  Institute,''  and  he  directed  them, 
upon  his  decease,  to  apply  to  the  legislature  for  an  act  incor- 
porating it,  "with  power  to  take  and  hold  real  estate,  and 
to  be  governed  as  hereinafter  provided."     He  then  proceeds 


^ 


1891.]  People  v,  Simonsox  et  al.  305 


Opinion  of  the  Court,  per  Gray,  J. 


to  define  the  purposes  and  object  for  wliicli  that  institution 
should  be  entrusted  wath  the  property  to  be  conveyed  to  it  by 
his  executors.  By  a  subsequent  clause  of  the  will,  "in  ordof 
to  secure  harmony,  efficiency  and  unity  in  the  management  oJ: 
said  institute,"  he  appoints  his  executors  its  "sole  and  peniKi- 
nent  trustees,"  and  required  that  "  they  be  inserted  in  any  net 
of  incorporation  as  such  trustees,"  and  provided  that  tht*y 
should  fill  vacancies  occurring  in  their  body  "  so  long  as  siifh 
institute  shall  exist  as  a  corporate  body  or  otherwise." 

By  a  codicil,  tlie  testator  makes  a  change  in  his  will  and 
directs  "that  the  devise  and  tequest  provided  in  my  said  will 
with  regard  to  the  founding  of  'The  Samuel  Wood  Benevn- 
lent  Institute,'  '^  ^  *  be  changed,  and  the  provisions  tliu 8 
made  therefor  be  applied  to  the  founding  of  a  musical  insti- 
tution, to  be  known  and  called  '  The  Samuel  Wood  Musi*^!il 
College.'  -^  *  *  ii  ig  ii^y  'vvish  that  a  college  of  music  bu 
fonned  in  the  city  of  New  York,  and  that  appropriate  legis- 
lation and  means  be  adopted  to  perfect  the  incorporation  ami 
general  plan  of  the  institution,  as  near  or  similar  to  the  plmi 
or  method  given  in  my  will  with  regard  to  the  formation  uf 
'The  Samuel  Wood  Benevolent  Institute.' "  For  some  undi^ 
closed  reason,  the  testator,  by  this  codicil,  abandoned  his  pro* 
vious  testamentary  scheme  for  a  benevolent  institution,  tli(> 
general  purposes  of  which,  beyond  the  care  of  certain  rela- 
tives, contemplated  the  maintenance  of  a  hospital,  and  !ia 
directed  the  creation  of  a  college  of  music ;  but,  as  is  quite 
apparent  from  the  language  he  used  in  changing  the  applini- 
tion  to  be  made  by  his  executors  of  his  residuary  CvState,  the 
college  of  music  was  to  be  incorporated  and  organized  ujm^ti 
the  same  plan  as  the  benevolent  institute.  He  says  that  tin' 
provisions  made  for  the  latter  were  to  be  applied  to  the  found- 
ing of  the  musical  college ;  so  that  it  would  be  the  duty  of  tlu^ 
executors,  in  carrying  out  the  later  residuary  scheme,  to  ha\  ** 
recourse  to  the  directions  in  the  will,  in  relation  to  such  mat- 
ters as  concerned  the  period  of  time  M^thin  which  the  chart*  r 
should  be  obtained,  and  the  plan  for  the  government  of  tin* 
corporation  which  the  act  of  incorporation  should  prescribe, 
SicKELs  —Vol.  LXXXI.        39 
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The  effect  of  this  codicil  is  to  mibstitiite,  for  the  direction  to 
the  executors  in  the  main  will  to  found  and  incorporate  the 
benevolent  institute  described  there,  the  direction  to  found  a 
public  institution  with  another  object,  namely,  the  musical 
education  of  the  people.  There  was  no  revocation  of  the  tes- 
tator's will  effected  by  the  codicil,  save  only  as  to  the  nature 
of  the  public  institution  designed  to  be  incorporated  and 
-endowed.  The  effect  practically  was  to  write  into  the  will 
^'  The  Samuel  Wood  Musical  College,"  in  the  place  of  "  The 
Samuel  Wood  Benevolent  Institute,"  as  the  beneficiary  intended 
for  the  residuary  gift,  and  to  apply  to  it  the  same  pro\nsions 
AS  to  incorporation  and  for  a  plan  of  corporate  management. 
We  have  then,  as  we  had  in  the  will,  the  case  of  a  gift  to  an 
imincorporated,  non-existent  institution,  as  in  Cruiksharik  v. 
Home  for  the  FriuHlless  (113  N.  Y.  337) ;  an  authority  which 
I  think  must  be  controlling  upon  the  disposition  of  this  appeal. 
Since  the  case  of  Burrill  v.  Boardman  (43  N".  Y.  254),  the 
non-existence  of  the  corporate  object  of  the  testator's  boimty 
cannot  be  urged  as  a  fact  of  itself  sufficient  to  defeat  a  testa- 
mentary trust.  In  that  case  the  residuary  bequest  was  for  the 
founding  and  maintenance  of  the  Roosevelt  Hospital,  in  Xew 
York  city.  The  trustees  were  directed  to  apply  to  the  legis- 
lature for  an  act  of  incorporation,  and  a  limitation  of  two  lives 
was  inserted  in  the  gift  as  the  time  within  which  the  legisla- 
ture must  act,  failing  which  action  a  gift  over  was  made  to  the 
United  States  government.  In  that  case  it  was  determined,  as 
a  new  question,  that  the  non-existence  of  the  corporation, 
intended  as  tlie  object  of  the  testator's  bounty,  would  not  defeat 
his  gift,  if  the  incorporation  was  directed  to  be  effected  within 
the  period  allowed  for  the  vesting  of  future  estates.  An 
executory  bequest  to  the  use  of  a  corporation  *o  to  be  created 
was  upheld  as  valid.  That  case  was  a  very  pronounced  depart- 
ure from  what  was  supposed  to  be  the  rule  governing  charit- 
able bequests.  The  principle  of  the  decision  was  that  the 
bequest  was  not  one  to  take  effect  as  a  gift  in  presently  upon 
testator's  death,  but  was  limited  to  take  effect  upon  the  forma- 
tion  of   the   coqioration   designed,   and  as  the   contingency 
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upon  wliicli  the  liniitation  depended  was  possible  and  must 
h:ippen  witliin  the  period  allowed  by  the  law  for  the  vestins: 
of  future  estates,  the  bequest  was  as  good  in  law,  as  though  it 
liad  been  to  the  use  of  an  unborn  child.  The  application  of 
tliat  legal  principle  prevented  the  avcadance  of  the  bequest  on 
the  grounds  urged  by  Judge  Comstock,  the  appellant's  counsel, 
tliat  the  corporate  donee  was  uncertain,  and  that  the  doctrine 
of  charitable  uses  could  not  be  invoked  in  its  support.  Tlte 
decision  was  placed  without  the  sphere  of  that  argument,  and 
within  the  doctrine  and  rules  of  law  which  govern  in  cas<?n 
of  executory'  beqiiCvSts.  Since  that  case  to  the  present  day, 
through  various  decisions  of  this  court,  of  which  Shipvian  w 
BoUimi^S  N.  Y.  311)  and  Cniikshanic  v.  Home  of  the  Friend- 
hi^  (113  id.  337)  are  prominent  exponents  of  our  views,  the 
non-existence  or  non-incoriX)ration  of  the  corporation  designed 
by  the  testator  cannot  be  considered  as  facts  detenninative  of 
the  invalidity  of  the  testamentary  bequest.  The  question  of 
validity  is  to  be  determined  by  a  consideration  of  whether  the 
conditions  of  the  law  are  met,  as  to  the  vesting  of  estatc^s. 
Those  conditions  are  to  be  strictly  maintained  and  their  viold.- 
tion  sedulously  guarded  against. 

Since  the  decision  of  Baacom  v.  Alhertsoii  (34  N.  Y.  584), 
which  definitely  held  that  the  English  law  of  charitable  usen 
had  been  cast  off  in  this  state,  it  has  l)een  no  longer  open  to 
question  that  a  trust,  or  a  use,  is  only  valid  when  within  oar 
statutes,  which  regulate  the  creation  of  uses  and  trusts  and  t]u> 
period  within  which  the  ownership  and  the  power  of  alieti-i- 
tion  of  estates  may  be  suspended.  They  constitute  the  sole 
gnide  in  determining  the  validity  of  all  trusts.  The  effect  of 
the  decision  in  Burr  ill  v.  Boardinan  (nnpra)  was  to  extend 
the  protection  of  the  statutes  to  cases  of  executory  bequests, 
where  the  corporate  beneficiary,  in  which  the  equitable  title 
was  to  vest,  might  be  non-existent,  and  to  sustain  the  trur^t, 
because  the  corporation  was  possible  of  creation  and  wouhl 
take  within  the  lawful  period  for  tlie  vesting  of  future  estates. 
The  intended  beneficiary,  if  capable  of  being  incorporated 
imder  the  law,  in  the  manner  and  for  the  purposes  describeci 
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by  the  testator  in  his  will,  would  not  be  obnoxious  to  the  par- 
ticular objection  of  indeliniteness. 

In  the  recent  case  of  Crulksfumk  v.  HomeofiJie  Fn4itull^s8 
{supra),  the  executors  were  to  apply  as  soon  as  practicable  to 
the  legislature  for  an  act  incorporating  the  home.  Tlie  trust 
was  held  incapable  of  being  sustained,  for  the  reason  that  the 
incorporation  was»dependent  upon  the  will  of  the  legislature 
and  its  consent,  however  reasonably  to  be  anticipated,  never- 
theless, was  not  a  certain  result  of  the  application  to  be  made 
to  it,  and  there  would  be  a  period  of  delay  contingent  upon 
the  a(*tion  of  the  state  and  not  measured  by  lives. 

In  the  present  case  it  is  contended  tliat,  as  at  the  time  of 
testator's  death  a  general  law  liad  been  enacted  and  was  in 
existence,  authorizing  the  kind  of  corporation  mentioned  by 
the  testator,  there  was  no  necessity  of  applying  to  the  legis- 
lature for  a  charter.  The  law  referred  to  is  contained  in 
chapter  176  of  the  I^ws  of  1875,  and  was  passed  by  the  legis- 
lature before  the  making  of  the  codicil  and  undoubtedh'^  com- 
prehended tlie  several  objects  designed  to  be  promoted  by  the 
testator  by  the  use  of  his  residuary  estate.  If  the  bequest 
were  to  a  corporation  to  be  created  by  the  trustees  of  the  will 
and  which  couki  be  at  once  incorporated  and  organized  under 
that  general  law,  a  new  and  interesting  question  would  \ye 
presented.  It  might  very  well  be  said  in  such  a  case,  that 
as  it  would  be  the  duty  of  the  trustees  of  the  will  to  act  at 
once,  in  procuring  the  incorporation,  the  delay  in  the  incor- 
poration would  be  but  a  mere  incident  to  a  certain  result. 
{Rohert  V.  Cornimj^  89  X.  Y.  225  ;  Cruihshanlc  v.  Home  of 
the  FrleiHlUin^,  supra ^  The  argument  of  appellant's  counsel 
upon  this  subject  would  find  some  apparent  support  from 
the  reasoning  in  the  opinions  in  the  eases  of  Burrill  v.  Bocird- 
man  and  Cruikslutnk  v.  Ilmne  of  the  Friendless, 

If,  by  the  terms  of  a  testamentary  gift  in  trust  of  property, 
its  ownership  must  be  necessarily  uncertain  for  a  period  of 
time  not  measured  by  the  statutory  lives,  the  statute  intervenes 
and  condemns  it.  But  where  the  delay  is  merely  incidental 
and  caused  by  the  fonnalities  and  details  of  incorporation  of 
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the  body  to  take,  and  its  creation  is  possible  and  certain  to  be 
eSected  under  tho  general  law,  in  accordance  with  the  direc- 
tions of  the  testator,  it  might  present  a  fair  question  whether 
the  k^*'  wouki  he  violated ;  if  we  apply  to  such  a  case  the 
principles  stated  in  the  opinions  in  Burrill  v.  Boardvian  and 
Rtifm-t  V.  (■ftrning.  But  we  are  not  called  upon  to  decide 
that  (juestif>n  now.     Such  is  not  the  case  before  us. 

It  wa8  argued  in  the  Cruikshank  case,  in  the  endeavor  to 
save  the  trust,  that  the  home  might  be  incorporated  under  the 
general  law  ;  but  the  argument  was  ineffectual.  We  held  that 
the  testator  had  not  intended  such  a  corporation ;  but  had 
specifically  rec|iiired  one  formed  under  a  special  charter,  and 
that  we  could  not  substitute  something  different  and  outside 
of  his  ex]jrei%^d  purpose.  In  the  present  case  the  same  diflff- 
calty  f^TVf^^^  if  we  would  strive  to  sustain  the  trust  for  the 
musical  college.  The  general  law,  enacted  in  1875,  requires 
incoi^oration  under  its  provisions  upon  a  different  plan.  The 
corporation  to  l.>e  created  must  have  not  less  than  seven  tnist- 
eei? ;  wliereas  the  testator  here  requires  that  the  management 
shall  l)e  by  hie  three  executors,  as  "sole  and  pennanent  trust- 
eets*'  and  ]H\>vKle8  for  their  being  a  self-perpetuating  body. 
This  reriuirenieiit  is  in  an  especial  clause  of  the  will,  following 
after  the  dirL»ction  for  the  creation  of  the  benevolent  institute. 
It  appears  to  l>e  of  the  essence  of  the  testamentary  scheme 
and  is  the  mode  of  government  referred  to  in  the  previous 
direction  foi  the  creation  of  the  institution,  by  the  language 
**  to  l>e  gi:)verned  as  hereinafter  provided."  These  provisions 
are  not  revoked  l>y  the  codicil ;  neither  actually,  nor  construct- 
ively. On  tlje  contrary,  they  are  explicitly  retained  and  made 
applicable  to  the  institution  substituted  by  the  codicil  in  the 
pWe  of  the  one  mentioned  in  the  will. 

Tliu^,  if  we  consider  the  argument  that  the  musical  college 
could  lie  incorjKjrated  under  the  act  of  1875,  and  thereby 
hecoine  competent  to  take  the  testamentary  gift,  we  are  met  by 
the  difficulty  that  the  restrictions  of  that  act  make  it  inappro- 
priate to  the  tei^tator's  design  ;  an  objection  which,  under  our 
decision  in  the  Cnuikshank  case,  cannot  be  disregarded  and 
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passed  over.  If  the  argument  is  that  appropriate  legislation 
may  be  had,  modifying  the  general  law  in  the  respects  desired 
by  the  testator,  so  as  to  permit  of  the  incorporation,  we  would 
still  encounter  the  objection  stated  in  the  Cruikshanh  case 
that  the  creation  of  the  corporation  would  be  dependent  njwn 
the  will  of  the  legislature,  and,  hence,  a  delay  would  be  cer- 
tain to  ensue,  contingent,  not  upon  lives,  but  upon  the  consent 
of  the  legislative  body,  which  might  be  withheld.  As  the 
period  of  time  for  obtaining  a  charter  for  an  institution  of 
similar  design,  in  plan  or  method,  to  that  required  for  the 
benevolent  institute,  was  limited  by  the  testator  to  be  within 
the  life  of  the  longest  liver  of  his  executors,  of  whom  there 
were  three  named  in  the  will,  and  in  the  codicil  the  number 
was  increased  to  four,  the  delay  in  the  vesting  of  the  bequej^t 
would  exceed  that  permitted  by  the  law ;  which  limits  the  sus- 
pension of  ownership  and  of  the  power  of  alienation  of  prop- 
erty to  two  lives  in  being. 

These  views  lead  to  an  affirmance  of  the  judgment  The 
respondents  should  have  their  costs  of  the  appeal,  to  be  paid 
by  the  appellants. 

All  concur. 

Judgment  affirmed. 

^  The  People  ex  rel.  Rosalie  Adele  Oakley,  Respondent,  v. 

/^7  "Sl^S.        Fredrick  W.  Bleckwenn,  Treasurer  of  Long  Island  City, 
Appellant. 

An  owner  of  lands  sold  for  unpaid  assessments  thereon,  made  under  the 
provisions  of  the  act  providing  for  improvements  in  Long  Island  Citv 
(Chap.  326,  Laws  of  1874),  is  entitled  to  use  "improvement  certificates'* 
issue<l  under  said  act  for  the  purpose  of  redeeming  the  lands  sold,  and 
upon  tender  of  the  requisite  amount  in  such  certificates  it  is  the  duty  of 
the  city  treasurer  to  receive  them. 

The  effect  of  said  act  is  not  limited  in  this  respect  by  the  provisions  of  the 
amendatory  act  of  1879  (Chap.  501,  Laws  of  1879),  or  of  the  act  of  1885 
(Chap.  656.  Laws  of  1886)  which  was  in  force  at  the  time  the  assessments 
became  due  and  under  the  provisions  of  which  sales  were  required  to  be 
made. 
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Where,  under  the  provisions  of  an  act  auth6rizi;ig  sales  of  land  for  unpaid 
assessments  thereon  for  a  municipal  improvement,  provision  is  made  for 
redemption  after  the  sale,  and  before  a  conveyance  under  it,  the  sale 
does  not  transfei*  a  title,  but  the  lien  of  the  assessment  continues  until 
the  sale  is  consummated  by  deed  or  lease,  as  provided;  the  purchaser  only 
acquires  this  lien,  which  he  holds  in  effect  as  assignee,  until  his  iLchoate 
rights  are  consummated  and  the  title  of  the  owner  divested  by  the 
execution  of  a  conveyance. 

(Argued  March  9.  1891;  decided  April  28,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  11, 
1890,  wliich  affinned  an  order  of  Special  Term  granting  a 
motion  for  a  writ  of  peremptory  mandamus. 

This  was  a  proceeding  to  compel  the  trea^^urer  and  receiver 
of  taxes  of  Long  Island  City  to  accept  "improvement  certifi- 
cates "  issued  by  it  in  redemption  of  lands  owned  by  the 
relator  which  had  been  sold  for  non-payment  of  assessments 
levied  thereon  under  chapter  82(5  of  the  Laws  of  1874. 

The  fact*^,  so  far  as  material,  are  stated  in  the  opinion. 

George  W,  Stephe?}s  for  appellant.  The  a.«^sessment  was 
paid  at  the  tiniQ  of  the  sale,  and  by  such  payment  extinguished. 
(Laws  of  1S79,'  §  10;  Laws  of  1886,  chap.  506,  g  4;  I?i  re 
SanUago,  77  X.  Y.  170 ;  Black,  on  Tax  Titles  [5th  ed.]  §  701.) 
There  is  no  authority  given  to  the  treasurer  to  receive  anything 
but  cash  upon  a  redemption.  (Laws  of  1874,  chap.  326.)  A 
payment  of  an  assessment  is  something  entirely  different  from 
a  redemption  from  a  sale  therefor.  {People  ex  reL  v.  Cady^ 
6  N.  Y.  Supp.  546.)  The  (piestion  in  this  case  is  not  whether 
the  city  is  to  be  a  sufferer,  but  whether  the  purchaser  is  to  1)e 
one.  {Remfieii  v.  Wheeler^  105  N.  Y.  573;  Cooley  on  Taxn. 
498;  Black,  on  Tax  Titles,  §  825;  McLanahan  v.  City  of 
Syrdc^ise^  18  Ilun,  259.) 

Joseph  II.  Choate^  Treadicell  CUmlaml  and  William.  V. 
Roxoe  for  respondent.  The  assessment  was  discharged  by 
paying  to  the  treasurer  the  amount  in  improvement  certifi- 
cates, which  were  declared  to  be  at  all  times  receivable  for  the 
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purpose  of  discharging  said  assessment.     ( Williams  v.  Tawm- 
mid,  31  N.  Y.  411.) 

Gray,  J.  In  order  to  pay  the  contractors  and  all  the  expenses 
of  improving  a  large  district  of  Long  Island  City,  the  commis- 
sioners,  appointed  for  that  purpose,  were  authorized  by  chapter 
326  of  the  Laws  of  1874  to  issue  what  were  kno^n  as  "  improve- 
ment certiiicates  in  Long  Island  City."  The  act  provided  that 
the  assessments  made  thereunder  for  improvements  should 
become  a  lien  upon  the  lands  affected ;  but  allowed  a  period  of 
ten  years  to  elapse  before  proceedings  could  be  taken  to  enforce 
collections,  or  payment.  The  certificates  so  issued  were  made 
"  receivable  at  all  times  at  par  and  accrued  interest  in  pay- 
ment of  any  assessment "  and  when  so  received,  they  were  to  be 
retired  and  canceled.  In  the  same  act  it  was  also  provided 
that  after  the  expiration  of  the  ten  years  from  the  filing  of 
the  assessment-roll  the  lands,  upon  which  the  assessments 
remained  unpaid,  should  be  sold ;  and  that  the  proceedings 
for  and  upon  a  sale  should  be  after  the  manner  prescribed  by 
the  law,  at  the  time,  for  the  sale  of  lands  in  said  city  for  non- 
payment of  city  taxes.  Provision  was  made  in  the  section 
authorizing  such  sales  that  the  lands  "  may  be  redeemed,  and  in 
default  of  such  redemption  title  thereto  should  be  given  and 
perfected  in  the  same  manner,  to  the  same  extent  and  witli  the 
same  force  and  effect,"  as  in  the  case  of  sales  for  non-payment 
of  city  taxes. 

By  a  later  act  (Chap.  501,  Laws  of  1879),  the  time  for  the 
running  of  assessments  was  reduced  to  eight  years ;  and  this 
provision  was  also  added  to  the  law  ;  namely,  that  at  sales  "it 
shall  be  the  duty  of  the  officer  making  such  sale  to  receive  the 
improvement  certificates  *  *  *  at  par  and  accrued  interest 
in  payment  of  the  assessment."  The  relator's  lands  were  sold 
for  non-payment  of  these  assessments  and,  within  the  period 
of  time  allowed  for  redemption,  a  tender  was  made  on  her 
l)ehalf  to  the  appellant,  the  city  treasurer,  of  the  sum  required  by 
law  in  order  to  redeem  the  premises ;  but  it  was  made  in  these 
improvement*  certificates.      The  appellant  refused  to  receive 
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them  and  demanded  payment  in  cash.  This  proceeding  was 
thereupon  instituted  to  compel  him  to  receive  payment  in  tlie 
manner  in  which  it  was  offered  to  be  made.  The  appellant's 
position  is  that  he  was  not  authorized  by  law  to  receive  any- 
thing but  cash  upon  a  redemption,  and  the  argument  in  his 
behalf  is,  or  must  l)e  substantially,  based  upon  two  propositions. 
In  the  first  place,  it  is  contended  that  the  tax  sale  and  the  pay- 
ment by  the  purchaser  paid  and  extinguished  the  assessment, 
for  the  satisfaction  of  which  the  statute  authorized  these  cer- 
tificates to  be  received,  and  that  the  law  contained  no  provision 
tliat  payment  in  tfiat  mode  might  be  made  in  redemption  of  the 
lands  sold.  In  the  second  place,  the  proposition  is  that  the 
law  in  force  at  the  time  of  the  sales  and  which  regulated  the 
proceedings  for  sales  of  lands  for  non-payment  of  city  taxes 
and  for  redemption  therefrom,  contained  the  rules  for  the  con- 
duet  of  proceedings  to  enforce  collection  under  the  act  of  1874, 
and  no  redemption  under  its  lerms  could  be  made  except  through 
a  payment  in  money.  The  act  referred  to  was  chapter  656  of 
the  Laws  of  1886  ;  which  was  passed  in  relation  to  the  collec- 
tion of  unpaid  taxes  and  assessments  in  Long  Island  City ; 
and  stress  is  laid,  with  respect  to  tlie  owner's  right  to  redeem, 
upon  certain  language  of  that  act  that  he  can  only  redeem  "by 
paying  the  said  treasurer,  for  the  use  of  the  purchaser,  *  *  * 
the  sum  mentioned  in  the  certificate  given  to  him."  This  is 
construed  to  import,  if  not  to  direct,  a  payment  in  cash  to  the 
purchaser's  use. 

I  do  not  think  there  can  be  a  reasonable  doubt  as  to  what  is 
the  proper  construction  to  be  given  to  the  terms  of  the  act  of 
1874;  but  if  there  \)e  such  a  doubt,  then  I  think  it  one  which 
should  be  resolved  in  favor  of  the  construction  claimed  by  the 
respondent.  The  question  relates  to  the  remedy,  which  the 
legislature  has  provided  for  the  enforcement  of  the  payment 
of  the  assessment,  and  it  concerns  the  rights  of  the  owner  of 
the  lands  as  well  as  those  of  their  purchaser  at  the  sale.  It 
being  claimed  that  the  statute  is  not  explicit  in  its  provisions 
upon  that  head,  consideration  should  be  given  to  the  general 
tenor  and  to  the  intention  and  purposes  underlying  its  enact- 
Sickels— Vol.  LXXXL         40 
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inent.  If,  by  60  doing,  there  is  anything  disclosed,  eitlier  from 
the  language  itself,  or  by  way  of  a  just  inference  from  tlie 
hnguage,  we  should  resort  to  such  an  aid  in  the  work  of  con- 
struction. The  best  interpretation  of  a  law  is  that  which  har- 
monizes its  structure  with  the  purpose  and  intention  of  its 
enactment.  It  is  very  clear  from  the  act  of  1874,  authorizing 
the  improvements  in  Long  Island  City,  and  it  is  the  fact  in 
proof,  that  those  improvements  were  upon  an  extensive  scale  and 
were  intended  to  reclaim  low-lying,  marsh  lands.  The  pro- 
visions of  the  law,  with  respect  to  the  manner  of  payment  of 
the  contractors  who  should  undertake  the  work,  and  the  unusual 
delay  allowed  to  property  owners  for  the  discharge  of  their 
liability  for  the  assessments  levied  for  the  work,  seem  to  evi- 
dence an  intention  of  the  legislature  that  the  burden  of  the 
great  cost  should  rest  as  lightly  as  it  could  be  imposed.  Tlie 
contractors  were  to  receive  their  payment  not  in  money,  but  in 
certificates  issued  by  the  commissioners  at  par  and  bearing  only 
seven  per  cent  interest ;  while  the  assessment  liens  carried  ten 
per  cent  interest.  The  certificates  equalled  the  amount  of  the 
assessments  for  the  work.  They  would  induce  purchase  by 
the  property  owners,  and  especially  so  if  the  price  was  less  than 
par,  for  the  lien  of  the  asvSessment  could  be  discharged  tlmnigh 
that  medium  of  payment.  Obviously,  only  parties  possessed 
of  ample  financial  means,  or  in  good  credit,  could  contract  for 
the  work  and,  presumably,  they  would  arrange  their  prices  ou 
such  a  scale  as  that  the  certificates  taken  at  par  would,  never- 
theless, eventually  compensate  them  if  s<jld  in  the  market  at  a 
price  less  than  par. 

Then  the  property  owners,  whose  lands  were  burdened  with 
the  cost  of  the  work,  were  given  ten  (afterwards  reduced  to 
eight)  years  from  the  time  the  lien  accrued,  within  which  to 
pay  it  off,  and  though  the  interest  running  upon  the  unpaid 
assessment  was  at  the  annual  rate  of  ten  per  cent,  tlie  certifi- 
cates, which  carried  interest  at  only  seven  per  cent,  could  l>e 
used  in  making  payment.  Of  course,  all  such  evidences  of  a 
consideration  shown  by  the  legislature  for  the  property  owners, 
in  the  district  to  be  improved  thus  extensively,  could  not  avail, 
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if  by  plain  direction  or  by  irresistible  inference  the  use  of 
improvement  certificates,  as  mediums  of  payments,  for  the 
redemption  by  the  owner  of  his  property  after  its  sale,  was 
prohibited  by  the  law.  But,  where  the  way  is  open  for  the 
court  to  determine  what  the  legislature  intended  should  be  the 
limitation  upon  the  availability  of  these  certificates,  the  evi- 
dence of  an  intention  that  the  property  owner  shall  be  treated 
with  every  indulgence,  should  incline  us  to  give  that  construc- 
tion which  most  favors  and  protects  his  rights.  Judge  Dillon 
in  his  work  on  municipal  corporations,  deduces  tlie  principle 
(§  822) :  "  The  right  of  the  owner  to  redeem  from  sales  for 
assessments  is  favorably  regarded  by  the  courts  and  the  stat- 
utes giving  or  extending  this  right  are  liberally  construed." 

If  we  hold  that  these  certificates  are  a  good  tender,  in  redemp- 
tion of  property  sold  for  unpaid  assessments,  we  carry  into 
further  effect  the  indulgent  pui^pose  of  the  legislature,  and 
what  do  we  encounter  in  so  doing  ?  Is  the  provision  of  the  act 
of  1879,  which  makes  it  the  duty  of  the  selling  officer  to 
receive  the  certificates  in  payment  of  the  assessments,  for 
which  the  sales  are  made,  as  the  appellant  argues,  a  legislative 
construction  of  the  law  that  no  authority  exists  for  the  receipt 
of  certificates  after  the  sale  has  been  made  ?  I  cannot  think 
so,  and  such  a  conclusion  is  not  compelled.  As  the  law  stood, 
under  the  act  of  18  74,  it  was  open  to  doubt  as  to  whether  upon 
a  sale  of  property  for  arrears  of  assessments,  anything  could 
be  paid  in  by  the  purchaser  except  tlie  currency  of  tlie  country. 
The  legislature  settled  that  doubt  (and  thereby  further  evi- 
denced its  benevolence  of  purpose)  by  expressly  authorizmg 
the  use  of  improvement  certificates  in  making  payments  at  the 
sales.  If,  therefore,  the  act  of  1879  does  not  limit  or  control 
the  construction  of  the  provision  in  the  act  of  1874  that  these 
improvement  certificates  "  shall  be  receivable  at  all  times  at 
par  and  accrued  interest  in  payment  of  any  assessment,  etc.," 
do  we  find  any  objection  to  their  use,  for  the  purposes  of 
redemption  after  sales,  from  the  incorporation  in  the  act  of 
1874  of  those  provisions  of  the  act  of  1880,  which  prescribe  the 
proceedings  for  and  upon  sales  and  the  manner  of  redemption  ? 
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This  naturally  brings  us  to  the  consideration  of  what  I 
deem  an  important  question  in  the  case.  What  is  the  effect 
of  the  sale  for  unpaid  assessments ;  whether  as  it  concerns  the 
property  owner,  the  municipality,  or  the  purchaser  ?  The  act 
of  1886  regulated  the  mode  of  procedure,  by  which  the  munici- 
pality might  sell  lands  assessed  for  taxes  and  assessments, 
upon  the  neglect  of  their  owTiers  to  discharge  their  liabiUty 
therefor,  and  prescribed  the  terms  upon  which,  within  eighteen 
months  after  the  sale,  the  property  owner  might  redeeoL  It 
was  passed  in  relation  to  the  general  city  taxes ;  but  being  the 
law  in  force  for  that  purpose,  at  the  time  when  the  sales  under 
this  special  law  of  1874  were  to  be  made,  its  provisions  were 
controlling  upon  the  procedure  to  be  adopted  therefor,  and 
equally  so  upon  the  manner  in  which  the  privilege  of  redemp- 
tion was  extended  and  might  be  availed  of  by  the  property 
owner.  But  it  had  no  other  force,  nor  was  of  other  pertinence 
than  as  an  act  of  procedure.  So  far  as  the  act  of  1874  con- 
ferred especial  rights  and  privileges  upon  the  owners  of  lands 
assessed  and  sold,  this  act  of  1886  did  not  purport  to,  nor  by  the 
terms  of  the  special  act  could,  touch  them.  By  the  special 
law  improvement  certificates  were  made  at  all  times  receivable 
in  payment  of  assessments.  Now  the  assessment  liens,  to  dis- 
charge which  these  certificates  were  available,  continued  such 
after  a  sale  and  until  that  sale  was  consummated  by  the  deed 
or  lease  of  the  municipality.  There  is  a  significant  provision 
in  the  ninth  section  of  the  act  of  1886,  to  the  effect  tliat  after 
the  conveyance  is  executed  to  the  grantee,  upon  the  failure  to 
redeem,  ^'  the  lien  or  liens  for  which  the  same  shall  have  been 
so  sold,  shall  thereupon  be  cancelled."  The  caption  of  the  act 
of  1886  states  that  it  is  "  in  relation  to  unpaid  taxes,  etc,  and 
to  collect  the  same,  and  to  insure  a  more  efficient  collection  of 
the  same  in  tl^e  future."  Such  language  indicates,  or  intimates, 
just  what  must  have  been  considered  by  the  legislature,  and 
what  we  should  hold  to  be  the  effect  of  tlie  assessment  sale ; 
naniely,  that  the  sale  is  merely  a  mode  of  enforcement  of  the 
payment  of  the  assessment.  The  purchaser  at  a  tax  sale  has 
only  acquired  the  lien  of  the  numicipality.      He  is  the  assignee, 


1891.]        People  ex  rel.  Oakley  v.  Bleckwenn.  317 


Opinion  of  the  Court,  per  Gray,  J. 


in  effect,  of  the  assessment  lien,  and  is  thus  protected  as  to  liis' 
payment,"  until  his  inchoate  rights  are  consummated  by  the 
execution  of  his  deed  or  lease.  As  to  the  owner  of  the  land, 
it  is  a  step  taken  to  enforce  the  collection  of  the  assessment  and 
a  proceeding  which  would  result  in  divesting  him  of  his 
ownership,  unless  he  avails  himself  of  the  privilege  of  redemp- 
tion. The  counsel  for  the  respondents  also  directs  our  atten- 
tion to  the  remark  of  Judge  Cooley,  in  his  work  on  taxation 
a  500),  where  he  says  that  the  sale  is  made  by  way  of  enforc- 
ing the  duty  which  a  person  owes  to  the  public.  This  court,  in 
Uje  case  of  In  re  dementi  v.  Jackson  (92  N.  Y.  591),  and 
recently  in  its  second  division,  in  the  case  of  McFarlane  v. 
Ctty  of  Brooklyn  (122  X.  Y.  589),  has  regarded  a  sale  for 
unpaid  taxes  as  a  mode  of  enforcement  of  the  city  lien  for 
taxes.  In  the  cases  of  WlUlanifi  v.  Townsend  (31  N.  Y.  411), 
and  of  In  re  Clemenii  v.  Jackmn  {8uj)ra\  the  exjjressions  in 
the  opinions  are  unmistakeable  ar,  to  the  effect  of  the  sale  upon 
•the  assessment  lien  upon  property.  In  the  former  case.  Judge 
Davis  holds  that  it  is  '^  merely  an  assignment  of  the  lien  of  the 
tax,  *  *  *  and  this  lien  continues  till  the  owner  makes 
the  redemption,  or  the  holder  of  the  certificate  takes  title  to 
the  property  in  the  prescribed  form.  It  is,  therefore,  dear 
that  the  tax  or  assessment  is  not  discharged  by  the  sale  and  cer- 
tificate." In  In  re  Chmenti  v.  Jackson^  Judge  Rapallo 
held  that  the  payments  made  by  a  purchaser  at  a  tax  sale  were 
not  payments  of  the  taxes.  He  said  :  "  The  payments  made 
by  him  were  no  more  a  payment  of  the  taxes  than  would  a  pay- 
ment made  by  an  assignee  to  an  assignor  of  a  bond,  in  considerar 
tion  of  the  assignment  thereof,  be  a  payment  of  the  bond." 

Upon  authority,  therefore,  as  upon  principle,  we  should  hold 
that  in  this  case  the  assessment  liens  still  remained  upon  the 
land  after  the  sale,  undischarged,  and,  consecpiently,  the  use- 
fulness of  the  improvement  certificates  to  the  property  owner,, 
as  a  medium  of  payment  in  redemption,  continued  unimpaired. 
The  municipality  is  not  prejudiced  by  such  a  construction,  for 
it  has  been  satisfied  and  has  parted  with  its  lien.  The  pui*- 
chaser  having  paid,  as  in. this  case,  his  bid  in  certificates,  of 
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course,  is  not  prejudiced.  As  matter  of  fact,  it  appears  that 
upon  all  of  the  sales  made  under  the  act  of  1874,  payments 
have  been  made  in  improvement  certificates.  It  is  altogether 
most  unlikely  that  they  would  be  made  otherwise,  and  intend- 
ing purchasers  at  such  sales  would  be  careful  to  avail  tliem- 
selves  of  this  medium  of  payment,  wliich  could  be  obtained 
from  the-  contractors,  or  other  holders,  at  prices  much  less  than 
their  par  value.  That  com}>etition  at  sales  might  be  affected, 
or  limited  to  those  who  possessed  certificates  with  wliich  to 
make  payment,  should  not  affect  the  question.  The  operation 
of  a  law  cannot  be  affected  by  some  imagined  or  possible  result 
of  its  workings  in  some  collateral  direction.  Besides,  tlie 
plan  of  the  statute  was  not  to  promote  a  market  for  the  lands, 
when  sold  for  unpaid  assessments,  but  rather  to  provide  for  a 
substitute  for  money,  generally  available  as  a  medium  of  i)ay- 
ment  to  all  affected  by  or  interested  in  the  performance  of  the 
work ;  which  should  be  elastic  enough  to  serve  in  payment  of 
the  contractors,  in  the  first  place,  and  to  be  receivable  at  alW 
tiines  in  discharge  of  assessment  liens  and  upon  sales  in 
enforcement  of  such  liens. 

The  order  appealed  from  should  be  affirmed  and  the  writ  of 
mandamus  issue  as  ordered  at  the  Special  Tenn  of  the  Supreme 
Court,  with  costs  to  the  respondent  of  this  appeal. 

All  concur,  except  Andrews,  J.,  not  voting,  and  Eakl,  J., 
dissenting. 

Order  affirmed. 


William  D.  Shipman  et  aL,  Respondents,  v.  The  Bank  of 

THE  State  of  New  York,  Appellant. 

The  relation  between  a  bank  and  a  depositor  is  tliat  of  debtor  and  creditor, 
and  the  law  implies  a  contract  on  the  part  of  the  bank  to  disburse  the 
money  standing  to  the  depositor's  credit  only  upon  his  order  and  in  con- 
formity with  his  directions;  no  payments  can  l>e  charged  agauist  a 
depositor  by  a  bank  unless  made  to  sucii  persons  as  the  depositor  directed. 

Payments,  therefore,  made  by  a  bank  upon  forged  indorsements  are  at  its 
peril,  unless  it  can  claim  protection  upon  some  principle  of  estoppel,  or 
because  of  some  negligence  chargeable  to  the  depositor. 
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An  account  stated  by  the  bank  by  the  balancing  and  return  to  tlie  depositor 
of  his  pass-book,  with  the  vouchers,  can  be  opened  upon  proof  of  fraud 
or  mistake;  the  silence  of  the  depositor  upon  receipt  of  his  book  tljit« 
balanced,  unless  he  is  chargeable  with  luches,  simply  puts  upon  him  the 
burden  of  showing  the  fraud  or  mistake. 

When  a  bank  returns  a  check,  payable  to  the  order  of  a  payee  named,  \<i 
a  depositor,  as  evidence  of  a  payment  made  by  his  direction,  he  has  iIjo 
right  to  assume  that  the  bank  has  ascertained  that  the  indorsement  uptJii 
it  is  genuine;  he  is  not  presumed  to  know  the  signature  of  the  payei'. 

Isegotiable  paper,  the  payee  of  which  does  not  represent  a  real  person, 
cannot  be  treated  as  payable  to  bearer,  unless  the  paper  was  put  intn 
circulation  by  the*  maker  with  knowledge  that  the  name  of  the  payee 
does  not  represent  a  real  person. 

In  an  action  to  recover  money  deposited  by  plaintiffs,  a  firm  of  lawy+^rs, 
with  defendant,  a  banking  corporation,  it  appeared  that  one  depnrN 
ment  of  plaintiffs'  business  consisted  of  examining  titles,  making  loans 
on  bonds  and  mortgages  and  purchasing  real  estate  for  clients;  that  tlris 
business  was  in  charge  of  B.,  a  competent  and  trusted  clerk  of  plaintilT^^, 
who  received  moneys  from  their  clients  and  deposited  them  with  deUmi- 
ant;  the  bank  account  was  kept  by  D.,  plaintiffs'  cashier,  who  filled  otif. 
all  the  checks  and  presented  them  to  one  of  the  plaintiffs  for  the  firm  afg- 
nature,  with  statements  made  by  B.  as  to  amounts  received  and  paymi-tilH 
to  be  made.  D.  compared  the  checks  with  the  entries  in  the  pass-book, 
which  was  frequently  balanced,  and  delivered  the  checks  to  B.  A  lar^v 
number  of  checks  were  paid  by  defendant  upon  indorsements  of  thn 
names  of  payees  written  thereon  by  B.,  without  inquiry  on  its  part  as  to 
their  genuineness.  B.  converted  the  proceeds  to  his  own  use.  The^ 
names  of  the  payees  in  a  portion  of  these  checks  were  those  of  fictitiouiii 
persons;  tfie  signatures  of  the  payees  upon  the  others  were  forgvd  by 
B.  The  referee  found  that  plaintiffs,  in  good  faith,  through  the  fraud 
of  B.,  believed  the  name  given  as  payee  in  each  of  said  checks  repre- 
sented the  name  of  a  real  person  entitled  to  receive  the  amount  of  the 
check  in  each  case,  and  intended  that  B.  should  deliver  the  check  !->  h 
real  payee  therein  np.med  and  that  it  should  only  go  into  circulation 
through  a  delivery  to  and  indorsement  by  the  payee;  that  plaintiffs 
were  not  guilty  of  negligence,  and  were  entitled  to  recover.  /A///, 
no  error;  that  the  evidence  sustained  the  £ndings;  and  that  plain- 
tiffs did  or  omitted  nothing  in  the  general  conduct  and  managenjetit 
of  their  business  or  in  their  employment  of  and  confidence  in  B.  thrji. 
estopped  them  from  alleging  the  checks  in  question  were  paid  withnnJ^ 
authority;  that  B.,  in  issuing  the  false  checks  and  in  fabricating  theful^^* 
papers,  did  not  act  as  plaintiffs'  agent,  and  his  acts  in  this  regard  wtrt* 
not  binding  upon  them. 

Vaglianov.  Bank  of  England  {\j.  R.  [22  Q.  B.  Div.]  108),  distinguished. 

It  also  appeared  that  some  of  the  checks  which  were  made  payable  to  re^il 
persons,  the  indorsements  on  which  were  forged  by  B.,  were  made  goud 
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by  him  to  the  several  payees,  with  what  funds  or  in  what  manner  did 
not  appear,  and  it  was  not  shown  that  such  payments  were  made  at  the 
expense  or  to  the  injury  of  defendant,  or  that  plaintiffs  profited  by  it. 
It  appeared  that  plaintiffs  had  paid  to  clients  on  account  of  B.'s  frauds 
more  than  the  amount  of  the  checks  in  question^  Defendant's  counsel 
requested  the  court  to  find  tliat  plaintiffs  not  having  sustained  any 
loss  by  reason  of  such  checks  was  not  entitled  to  recover  upon  them. 
This  request  was  refused.     Held,  no  error. 

(Argued  March  12,  1891;  decided  April  28,  1891.) 

Appeal  from  judgment  of  tlie  General  Temi  of  the  Supreme 
C'Ourt  in  the  first  judicial  dapartment,  entered  upon  an  order 
made  January  13,  1891,  which  atfirmed  a  judgment  in  favor 
of  plaintiffs  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  materiaL 
are  stated  in  the  opinion. 

WiUlam  AJh^n  Butler  for  appellant.  The  accounts  between 
the  plaintiffs  and  the  hank  were  accounts  stated,  binding  on 
the  plaintiffs,  and  cannot  be  impeached  except  for  fraud  or 
mistake,  and  the  burden  of  proof  was  on  the  plaintiffs  to  show 
such  fraud  or  mistake.  {Chirk  v.  M,  N.  Banh,  11  Daly,  231^; 
Ilarley  v.  E.  iT.  Bank,  76  N.  Y.  618;  Lockwood  v.  Thorn, 
11  id.  170.)  It  was  incumbent  upon  the  plaintiffs  to  examine 
the  pass-book  and  vouchers  when  the  same  were  written  up 
and  balanced  and  returned  to  them  from  time  to  time.  {Dana 
V.  xV.  Bank,  132  Mass.  156  ;  Z.  M.  Bank  v.  Morgan,  117 
TT.  S.  06.)  Irrespective  of  tlie  question  whether  the  plaintiffs 
are  concluded  by  tlie  acicount  stated,  they  are  estopped  to  claim 
that  the  payment  by  the  plaintiffs  of  the  several  checks  was 
unauthorized.  {Root  V.  French,  13  Wend.  570 ;  Herons  \\ 
Nichohu,  1  Salk.  289 ;  Griswold  v.  Haven,  25  X.  Y.  595 ; 
Story  on  Part.  §  168 ;  Smith  v.  M.  tfi  T.  Bank,  6  La.  Ann. 
610.)  The  plaintiffs'  neglience  was  the  proximate  cause  of 
the  loss  they  sustained  by  the  payment  of  the  twenty-seven 
checks  in  (question.  {Allen  v.  Coit,  6  Hill,  318 ;  xY.  F.  d&  X, 
11.  li,  B,  Co,  V.  Schuyler,  34  N.  Y.  30,  59,  60;  C  Bank  v. 
Bradn^r,  44  id.  680,  686 ;  Dnr8t  v.  Burton,  47  id.  167.)     The 
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several  checks,  which  were  in  fact  made  payable  to  fictitious 
payees,  were  so  made  payable  without  knowledge,  infonnation 
or  inquiry  on  the  part  of  the  plaintiffs  as  to  tlie  existence  or 
non-existence  of  the  respective  payees.  Tfiey  were  delivered 
to  Bedell  to  be  put  in  circulation  against  supposed  specific 
securities  about  which  no  inquiry  was  made.  Plaintiffs  took 
the  risk  of  entrusting  the  cliecks  to  Bedell,  and,  having  done 
80,  are  estopped  to  question  the  indorsements.  (^Cooper  v. 
Myer,  10  B.  &  Cr.  468  ;  Ooggm  v.  A.  K  Bank,  1  N.  Y.  113.) 
The  several  checks  which  were  made  payable  to  the  order  of 
persons  having  no  existence  were,  in  legal  effect  and  under 
the  statute  of  this  state,  payable  to  bearer ;  and  the  plaintiffs 
put  the  checks  into  circulation  under  circumstances  which 
render  them  chargeable  with  knowledge  that  the  payees  were 
fictitious.  (1  R.  S.  768,  §  5 ;  Inlets  v.  Johnmn,  3  Ilill,  112; 
TaHock  V.  IIarrU,Z  T.  R.  174;  Vere  v.  Ijiwi%\A,  182; 
Mlnet  v;  Glhson,  id.  481 ;  CoUis  v.  Emmet,  1  II.  Bl.  313 ; 
Bennett  v.  Farrell^  1  Camp.  130;  Ph'dllp  v.  Thurman,  L.  R. 
[1  C.  P.]  463 ;  F,  N.  Bank  v.  Leaah,  52  N.  Y.  350 ;  1 
Daniels;  on  Neg.  Inst.  §  139 ;  C,  Bwnk  v.  Lang,  1  Bosw.  206 ; 
Grhwold  v.  Haven,  25  N.  Y.  595.)  As  to  ten  of  the  eleven 
checks  payable  to  the  order  of  existing  persons,  the  eWdence 
sliows  that  tlie  plaintiffs  sustained  no  loss,  the  amounts  having 
been  made  good  by  Bedell  to  the  payees.  The  defense  in  regard 
to  these  checks  set  up  in  the  answer  was  established,  and  the 
referee  erred  in  refusing  to  find  accordingly.  (Code  Civ.  Pro. 
§507;  ^YehHt'er  v.  Bond,  9  Hun,  437;  Sheehxin  v.  Hamilton, 
2Keyes,  304;  Dohsmi  v.  Pearce,  12  N.  Y.  156;  Savage  v. 
Allen,  54  id.  458 ;  Sedg.  on  Dam.  [6th  ed]  614 ;  C.  Bank  v. 
/.  cfe  T.  Bank,  17  N.  Y.  S.  R  430.) 

EUhu  Root  for  respondents.  Plaintiffs'  cause  of  action  rests 
Bolely  on  the  bank's  contract  for  the  payment  of  money  which 
it  refuses  to  pay.  {Cmxrford  v.  IF.  S.  Bank,  100  N.  Y.  53 ; 
C.  E,  Bank  v.'iY.  Bank,  91  id.  80 ;  Bank  of  B.  N.  A,  v.  M. 
N.  Bank,  Id.  106 ;  F,  N,  Bank  v.  Wiitman,  94  U.  S.  347.) 
The  plaintiffs  are  not  estopped  to  deny  defendant's  perform- 
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ance  of  its  contract  by  the  statements  of  accounts  involved  in 
the  balancing  of  the  pass-book  and  the  return  of  vouchers. 
(A  ugust  V.  F.  N.  Bank,  1  N.  Y.  Supp.  139.)  Plaintiffs  are 
not  estopped  from  denying  defendant's  performance  of  ite  con- 
tract by  any  failure  on  their  part  to  examine  the  vouchers 
returned  to  them.  (  WeUh  v.  G.  A .  Batik,  73  N.  Y.  424 ;  Frmlt 
v.  C,  Bank,  84  id.  209 ;  F.  N,  Bank  v.  ^Yhitman,  94  U.  S. 
347  ;  Z.  M,  Bank  v.  Morgan,  117  id.  107 ;  Vagliano  v.  Bank 
0f  England,  L.  K.  [22  Q.  B.  Div.]  103.)  Plaintiffs  are  not 
estopped  by  any  negligence  in  the  general  conduct  of  their  busi- 
uess  or  in  supervising  Bedell.  (Bigelow  on  Est.  612 ;  Peoples. 
Bank  of  N.  A.,  75  N.  Y.  561 ;  3£ayor,  eU.,  v.  Bank  of  Eng- 
laml,  L.  R  [21  Q.  B.  Div.]  160;  Vagliano  v.  Batik  of  Eng- 
land,  22  id.  103 ;  23  id.  243 ;  Weisser  v.  Denimn,  10  N. 
Y.  68;  Wehh  v.  G,  A,  Bank,  73  id.  424;  Fra?ik  v.  C, 
Bank,  84  id.  209.)  As  to  all  of  the  defendant's  claims  to 
estoppel  against  plaintiffs  (except  perhaps  with  reference  to  the 
three  checks  paid  directly  over  the  counter  to  Bedell),  one  of 
the  essential  elements  of  an  estoppel,  viz.,  loss  or  damage  to 
the  defendant,  is  entirely  wanting.  {C.  E,  Bank  v.  N,  Bank, 
91  N.  Y.  80.)  The  checks  drawn  to  persons  who  were  not 
in  existence  were  not  payable  to  bearer.  {Tumlmllr  v.  Bovy- 
yet\  40  N.  Y.  456  ;  84  id.  214 ;  Wei88€7*  v.  Denimn,  70  id.  60; 
A,  a  MilhY.  /.  0.  M.  Co,,  17  K  E.  Kep.  504;  Cave  v.  Cam, 
L.  R.  [15  Ch.  Div.]  643.)  There  is  no  merit  in  defendant's 
claim  that  Bedell  himself  made  good  the  amount  of  some  of 
the  checks  to  the  payees.  {Anderson  v.  Kissam,  35  Fed.  Eep. 
699.) 

O'Bkien,  J.  This  appeal  brings  here  for  rcTiew  a  judgment 
of  over  $223,000,  recoveifed  by  the  plaintiffs  against  the 
defendant,  upon  a  state  of  facts  fully  found  and  stated  by  the 
referee  in  liis  report,  and  in  regard  to  which  there  is  little,  if 
any,  serious  dispute  between  the  parties.  Tlie  form  of  the 
action  is  for  the  recovery  of  a  sum  of  money  which,  it  is 
claimed,  the  defendant  undertook,  Avheu  accepting  the  plain- 
tiffs' deposits,  to  pay  to  them  or  upon  their  order  and  direction. 
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It  ha:?  been  foimd,  and  is  admitted  on  both  sides,  that  on  the 
Ttti  of  April,  1884,  the  plaintiffs  had  upon  deposit  to  their 
credit  with  the  defendant  the  sum  of  $14,499.08.  That  from 
xhk  date  to  the  close  of  business,  on  the  3d  day  of  October, 
iS8S,  the  defendant  had  and  received,  to  and  for  the  use  of  the 
plaintiffs,  various  other  sums  of  money  deposited  from  time  to 
time  between  these  dates  by  the  plaintiffs  with  the  defendant 
umounting  in  the  aggregate  to  six  million,  two  hundred  and 
tfiirteen  thousand,  live  hundred  and  eighty-six  dollars  and 
H3vcntVK)ne  cents.  That  between  the  7th  day  of  April,  1884, 
and  the  eloge  of  business,  on  the  3d  day  of  October,  1888,  the 
defendant  puid  to  the  order  of  the  plaintiffs  on  their  checks, 
drawn  agaiujit  the  balance  above  stated  and  the  deposits  sub- 
sequently made,  various  sums  of  money  amounting  in  the 
aofgregtite  to  six  million,  thirty  thousand  and  forty  dollare  and 
hventy-nine  cents.  This  would  leave  a  balance  due  to  the 
plaintiffs  by  the  defendant  of  one  hundred  and  ninety-eight 
tliOHsand  and  forty-five  dollars  and  fifty  cents,  which,  with 
interest^  is  the  i^um  that  constitutes  the  subject  of  this  contro- 
versy, Tlie  defendant  alleged  in  its  answer  that  all  moneys 
^kposited  with  it  by  the  plaintiffs  were  fully  paid  upon  their 
order  and  by  checks  drawn  upon  it  by  them,  and  in  order  to 
meet  and  dis^prove  the  plaintiffs'  claim  that  there  was  due  to 
them  from  the  defendant  at  the  close  of  business,  on  the  3d 
day  of  October,  1888,  the  sum  of  one  hundred  and  ninety- 
eight  thou&and  and  forty-five  dollars  and  fifty  cents,  the  defend- 
ant pmdoeed  twenty-seven  checks,  all  signed  by  the  plaintiffs 
and  drawn  upon  the  defendant,  directing  the  payment  of  sums 
respectively  aggregating  the  total  balance  above  mentioned, 
and  to  recover  which  the  plaintiffs  brought  the  action.  That 
the  defendant  actually  paid  these  checks  is  not  disputed,  and 
the  case  is  thus  made  to  turn  upon  the  question  whether  they 
are  avaikble  tc*  the  defendant  as  lawful  vouchers,  establishing 
the  fact  that  the  moneys  claimed  by  the  plaintiffs  were  paid 
out  by  the  defendant  upon  these  checks  according  to  the  order 
and  direction  of  the  plaintiffs.  A  clear  understanding  of  the 
question  involved  requires  a  brief  statement  of  the  facts  and 
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circumstances  under  whicli  the  twenty-seven  checks  were 
signed  by  tlie  plaintiflFs  and  presented  to  and  paid  by  tlie 
defendant.  The  plaintiflFs  are  a  well  known  law  iirm  in  the 
city  of  New  York,  engaged  in  an  extensive  business  whicli,  in 
its  organization,  had  a  department  known  as  the  "  Real  Estate 
Department."  In  this  branch  of  their  business  they  exam- 
ined titles  for  clients  w^ho  were  lenders  of  money  on  bond  and 
mortgage,  carried  out  and  completed  such  loans,  and  occasion- 
ally examined  titles  for  clients  who  were  purchasers  of  real 
estate.  One  of  the  members  of  the  firm  had  general  charge 
of  this  department,  but  the  details  of  the  business  and  the 
execution  of  the  work  was  entrusted  to  subordinates.  One 
James  E.  Bedell,  a  lawyer  who  had  been  admitted  to  the  bar 
in  the  year  1868,  and  had  been  in  the  employ  of  the  plaintiffs 
since  1873,  assisting  in  the  real  estate  department,  was,  in  the 
year  1881,  practically  put  in  charge  of  the  work  of  this  depart- 
ment under  the  direction  of  the  member  of  plaintiflfs'  firm 
who  had  the  general  charge.  Bedell  was  an  experienced  and 
capable  lawyer.  The  plaintiflFs  believed  that  he  was  honest 
and  trustworthy,  and,  prior  to  the  discovery  of  the  very 
extraordinary  crimes  in  connection  with  these  checks,  they 
had  no  reason  whatever  to  suspect  or  distrust  him.  During 
the  period  covered  by  the  transactions  in  question  the 
plaintiflFs  employed  one  Dodge,  a  competent  expert  biK)k- 
keeper,  who  took  charge  of  the  plaintiflFs'  books  and  at-ted 
as  cashier.  lie  kept  the  account  between  the  plaintiffs 
and  defendant.  He  filled  out  all  the  checks  and  made 
all  the  entries  in  the  check-books,  and  the  checks,  when 
paid  by  defendant,  came  to  him  with  the  pass-book,  which 
was  balanced  by  the  defendant,  and  the  vouchers,  includ- 
ing the  checks  in  question,  returned  with  the  book,  from  time 
to  time,  at  frec^ueiit  intervals.  The  course  of  the  business 
in  which  the  checks  in  question  were  issued  was  substantially 
as  follows :  The  plaintiflFs'  client  who  wished  to  make  a  loan 
through  them,  furnished  the  money,  which  went  directly  into 
the  plaintiflFs'  general  bank  account  with  the  defendant 
Against  the  sum  to  be  loaned  and  thus  put  to  the  plaintiffs' 
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credit  checks  were  filled  up  by  Dodge,  tlie  cashier,  from  a 
written  statement  made  by  Bedell,  showing  the  amount  required 
to  pay  liens  or  charges  on  the  property  to  be  mortgaged,  the 
amount  of  the  plaintiffs'  charges,  and  any  other  items  entering 
into  the  transaction,  and  the  balance  to  be  paid  the  borrower. 
After  filling  up  the  checks  Dodge  would  take  the  check-book, 
with  the  fiUed-up  checks,  to  a  member  of  the  firm  for  signar 
ture,  showing  him  the  entries  in  the  check-book  of  the  deposit 
of  tlie  client's  money  and  the  statement  of  Bedell  as  to  the 
payments  to  be  made,  and  thereupon  the  check  would  be 
signed  by  the  plaintiffs,  in  the  name  of  the  individual  partner 
to  whom  it  was  presented  by  Dodge,  the  firm  name  being 
engraved  on  each  check  and  the  individual  signature  under- 
written. Dodge  would  then  take  away  the  clieck-]x)ok  and 
deKver  the  several  checks  to  Bedell.  In  this  manner  the 
twenty-seven  checks  in  question  were  entrusted  by  the  plain- 
tiffs to  Bedell,  their  clerk,  for  deUvery  to  the  payees,  respect- 
ively, therein  named,  who  were  in  good  faith  believed  by  the 
plaintiffs  to  be  real  persons,  entitled  to  receive  the  amount  of 
said  checks,  respectively,  from  them  or  their  clients.  The 
defendant  paid  the  checks  to  a  third  person,  upon  an  indorse- 
ment thereon  of  the  payees  named,  forged  by  Bedell,  who 
converted  the  proceeds  to  his  own  use.  The  names  of  the 
payees  written  in  sixteen  of  the  twenty-seven  checks,  drawn 
for  sums  aggregating  $112,818.72,  were  not  the  names  of  real 
but  fictitious  persons.  The  remaining  eleven  checks,  drawn 
for  sums  aggregating  $85,227.08,  were  made  payable  to  the 
order  of  real  persons,  whose  indorsements  were  in  every  case 
forged  by  Bedell.  Only  three  of  the  checks,  drawn  for 
less  than  $2,400,  were  paid  to  Bedell  by  defendant.  All  the 
others  were  deposited,  from  time  to  time,  in  various  other 
banks  in  the  citv  of  New  York,  and  the  monev  thereon 
received  by  Bedell  from  these  banks,  and  the  checks  all  ulti- 
mately paid  by  defendant  through  the  exchanges  in  the  clear- 
ing house,  in  the  due  and  regular  course  of  business.  As  to 
the  sixteen  checks  payable  to  the  order  of  fictitious  persons, 
the  plaintiffs  were  led  by  fraudulent  contrivances  and  repre- 
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sentations  on  the  part  of  Bedell,  the  details  of  which  appear 
in  the  record,  to  believe,  and  they  did  in  fact  believe,  until 
the  discovery  of  the  forgeries,  that  such  payees  were  real  per- 
sons ;  and  as  to  all  the  checks,  the  plaintiils  did  not  intend 
that  any  of  them  should  go  into  circulation  or  should  be  paid 
by  the  defendant  otherwise  than  through  a  delivery  to  and 
indorsement  by  the  payee  named  therein.  The  checks  were 
paid  in  every  case  by  the  defendant,  without  any  inquiry  as  to 
the  genuineness  of  the  indorsements,  and  in  reliance  upon  the 
responsibility  of  the  parties  presenting  the  same,  and  not  in  reli- 
ance upon  anything  done  or  forborne  by  the  plaintiffs,  except 
that  they  were  signed  by  them.  There  is  no  claim  that,  at  the 
time  the  defendant  paid  the  checks,  it  had  any  knowledge  or 
suspicion  or  reason  to  suspect  that  any  of  the  indorsements 
were  forged,  or  that  any  of  the  names  were  fictitious,  or  that 
there  was  any  fraud  or  irregularity  in  respect  to  any  of  tlie 
checks  or  any  indorsement  or  writing  thereon.  The  plaintiffs' 
confidence  in  Bedell  and  his  representation  of  them  in  all  their 
dealings  with  clients,  concerning  loans  on  real  estate,  continued 
without  interruption,  until  one  of  these  clients,  upon  examining 
a  fabricated  mortgage  sent  to  him  by  Bedell,  had  his  attention 
arrested  by  the  faintness  of  the  impression  of  the  seal  of  the 
register  on  the  certificate  of  record  that  he  sent  the  mortgage 
to  the  register's  office  for  a  better  sealing.  This  led  to  the 
discovery  of  all  the  frauds,  forgeries,  fabrications  of  documents, 
attestations  and  official  certificates  carried  on  by  him  in  the 
plaintiffs'  office  for  more  tlian  four  years.  The  plaintiffs  did 
not  discover  that  the  indorsements  on  the  checks  had  been 
forged,  or  that  the  amount  thereof  had  not  been  paid  to  them 
or' their  order,  until  nearly  four  months  after  May  22,  1888, 
which  was  the  date  of  the  last  check  so  forged.  On  the  dis- 
covery of  the  facts  and  before  the  commencement  of  this 
action,  the  plaintiffs  tendered  tlie  checks  to  the  defendant,  and 
demanded  that  the  amount  of  the  same  should  be  paid  to 
them,  or  credited  in  their  account  by  the  defendant,  which 
tender  and  demand  was  refused. 

The  various  deposits  of  money  made  from  time  to  time  by 
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the  plaintiflfe  with  the  defendant  created  the  relation  of  debtor 
and  creditor,  and  the  law  implies  a  contract  on  the  part  of  the 
defendant  to  disburse  the  money  standing  to  the  plaintiffs' 
credit  only  u]X)n  their  order  and  in  conformity  with  their 
directions.  The  defendant  is  not  entitled  to  charge  against 
the  plaintiffs'  account  any  sums  as  payments  unless  they  have 
been  made  to  such  persons  as  the  plaintiffs  directed.  Such 
payments  as  were  made  without  the  order  of  the  plaintiffs  of 
their  funds  by  the  defendant,  afford  to  it  no  protection  when 
called  upon  by  the  plaintiffs  to  account  for  the  money  deposited. 
Payments  made  upon  forged  indorsements  are  at  the  peril  of 
the  bank  unless  it  can  claim  protection  upon  some  principle  of 
estoppel  or  by  reason  of  some  negligence  chargeable  to  the  depos- 
itor. These  rules  are  so  familiar  and  so  well  established  and  illus- 
trated by  the  adjudged  cases  that  a  bare  reference  to  them  is 
all  that  is  needful  here.  (Crawford  v.  Wef<t  Side  Bank^  100 
N.  Y.  53 ;  ^Etna  Nat.  Bank  v.  Fourth  Xat  Batik,  46  id.  80  ; 
Corn  Exrhange  Bank  v.  jVasmif^  Bank,  91  id.  80 ;  Phcetiix 
Bank  V.  R'ishy,  111  U.  S.  125;  Bank  of  Britwh  North 
America  v.  Merchant^'  Nat  Bank^  91  X.  Y.  100;  Marine 
Bank  v.  Fulton  Bank,  2  Wallace,  250 ;  First  Nat  Bank  v. 
Whitman,  94  U.  S.  347 ;  Citizens*  Nat.  Bank  v.  Importers 
(&  Traders'  Bank,  119  N.  Y.  195.) 

The  statement  of  the  account  made  by  the  defendant  to  the 
plaintiffs  from  time  to  time,  the  balancing  of  the  bank  pajss- 
book  and  the  return  of  the  same  to  tlie  plaintiffs  with  the 
vouchers,  including,  as  they  did,  the  checks  in  controversy, 
with  the  forged  indorsements  thereon,  constitute  no  obstacle 
to  the  maintenance  of  this  action  by  the  plaintiffs  as  they  were 
ignorant  of  the  facts  and  circumstances  under  which  the  checks 
were  issued  and  put  in  circulation.  An  account  thus  stated 
can  always  be  opened  upon  proof  of  mistake  or  fraud,  and  the 
only  effect  of  the  plaintiffs'  silence  as  to  the  correctness  of  the 
account  rendered  by  the  defendant  is  to  put  upon  them,  in 
this  action,  the  burden  of  showing  that  the  account,  as  stitted, 
was  the  result  of  fraud  or  mistake,  a  burden  which  they  have 
fully  assumed  and  met,  as  the  referee  has  found. 
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It  is  urged  that  the  plaintiffs  owed  the  duty' to  the  defend- 
ant of  examining  the  vouchers  returned  to  them  with  the 
balanced  pass-book  from  time  to  time,  and  that  a  carefnl 
examination  of  the  same  would  have  disclosed  the  fact  that  the 
money  was  received  upon  the  checks  by  Bedell  and  his  for- 
geries thus  detected.  The  duty  of  examining  the  returned 
vouchers  was  delegated  by  the  plaintiffs  to  their  casliier  and 
bookkeeper,  who  was  a  faithful  and  competent  person  for 
many  years  in  plaintiffs'  employ.  The  referee  found  as  a  fact, 
from  all  the  circumstances  of  the  case,  that  the  failure  to 
discover  the  forgeries  sooner  than  they  were  was  not,  in  any 
case,  caused  by  any  neglect  on  the  part  of  the  plaintiffs  or 
their  cashier,  of  any  duty  that  the  plaintiffs  owed  to  the  defend- 
ant. The  examination  of  the  checks  would,  of  course,  enable 
the  plaintiffs  to  ascei'tain  whether  their  own  signature  was 
genuine,  and  whether  tlie  amount,  date  or  name  of  the  payee 
had  been  changed,  but  would  not  necessarily  enable  them  to 
detect  the  forgery  of  the  payee's  name.  The  law  imposed  no 
duty  upon  the  plaintiffs  to  do  more  than  they  did  to  ascertain 
whether  the  indorsements  on  the  checks  were  genuine.  The 
defendant's  contract  was  to  pay  the  checks  only  upon  a  genuine 
indorsement.  The  drawer  is  not  presumed  to  know,  and  in 
fact  seldom  does  know,  the  signature  of  the  payee.  The  bank 
must,  at  its  own  i)eril,  determine  that  question.  It  has  the 
opportunity,  by  requiring  identification  when  the  check  is 
presented,  or  a  responsible  guaranty  from  the  party  presenting 
it,  of  ascertaining  whether  the  indorsement  is  genuine  or  not 
When  it  returns  the  check  to  the  depositor,  as  evidence  of 
a  payment  made  by  his  direction,  the  latter  has  the  right  to 
assume  that  the  bank  has  ascertained  the  fact  to  be  that  the 
indorsement  is  genuine.  {  Weisser  v.  Denhcm^  10  N.  Y.  68 ; 
Wdsh  V.  Gennan  American  BanJi\  73  id.  424 ;  Frank  v. 
Chemical  Nat  Bank,  84  id.  209 ;  First  Nat  Bankw  Whitman-y 
94  U.  S.  347;  Leather  Mfg,  Bavk  v.  Ilaryan,  117  id.  107.) 
The  plaintiffs  committed  the  examination  of  the  vou6her8 
when  returned  from  the  bank  to  a  faithful  and  competent 
cash  ier,  who  failed  to  discover  the  forged  indorsements.    There 
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is  not  the  slightest  reason  to  believe  that  if  the  checks  had 
been  examined  by  one  of  the  plaintiffs  themselves  the  result 
would  have  been  any  different.  We  are  unable  to  see  that 
anytliing  was  done  or  omitted  by  the  plaintiffs  with  respect  to 
tlie  examination  of  the  indorsements  upon  the  vouchers  that 
excuses  the  defendant  from  its  obligation  to  pay  upon  a  genu- 
ine order  only.  Nor  can  we  perceive  anything  done  or  omitted 
bv  the  plaintiffs  in  the  general  conduct  and  jnanagement  of 
their  business,  or  in  the  employment  of  and  confidence  reposed 
in  Bedell  that  estops  them  from  alleging  that  the  twenty-seven 
checks  were  paid  without  their  authority. 

Whether  the  plaintiffs  were  guilty  of  any  negligence  in  tliat 
regard  was  a  question  of  fact  and  the  finding  is  that  they  were, 
in  so  far  as  the  defendant  was  concerned,  reasonably  prudent  and 
careful  and  that  the  payment  of  the  checks  was  not  caused  by 
any  negligence  on  their  part  and  we  do  not  think  it  can  be  said 
that  this  finding  is  without  evidence.  Moreover,  it  is  found 
that  the  defendant  paid  the  twenty-seven  checks,  in  each  case, 
^atliout  any  inquiry  as  to  the  genuineness  of  the  indorsements, 
and  in  reliance  upon  the  responsibility  of  the  persons  present- 
ing the  same  for  payment,  and  not  in  reliance  upon  anything 
done  or  forborne  by  the  plaintiffs,  except  the  fact  that  the 
checks  had  been  drawn  by  them ;  and,  further,  tliat .  all  the 
checks  except  the  three  paid  directly  to  Bedell,  and  amounting 
t<»  less  than  $2,400,  were  presented  to  the  defendant  by, 
and  paid  to  banks  perfectly  solvent,  and  liable  to  respond  to 
the  defendant  for  all  moneys  paid  upon  the  forged  indorse- 
ments. These  findings  supported  as  they  are  by  the  evidence, 
dii?pose  of  much  of  the  argument  upon  which  it  is  sought  to 
establish  the  proposition  that  the  plaintiffs  are,  by  reason  of 
their  own  acts  and  omissions,  estopped  from  claiming  that  the 
checks  were  paid  by  the  defendant  without  their  authority. 
The  facts  upon  which  an  estoppel  must  always  be  based  are 
found  against  the  defendant.  Bedell  in  issuing  the  false  checks 
and  fabricating  the  false  papei-s  to  conceal  his  crime,  did  not 
act  as  the  plaintiffs'  agent  and  his  acts  in  this  regard  are  not 
binding  upon  them  nor  are  they  in  any  manor  affected  by  his 
SiCKELS  -  YoL.  LXXXI.  42 
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knowledge  of  the  facts.  The  questions  that  arise  in  this  case 
and  are  so  ably  and  elaborately  discussed  in  the  briefs  of  caaiK 
sel,  with  respect  to  the  examination  of  the  returned  checks 
and  pass-book,  the  manner  in  which  the  plaintiffs'  business  was 
conducted  and  the  degree  of  care  wid  supervision  that  was 
exercised  over  their  subordinates,  how  far  the  plaintiffs  are 
bound  by  the  criminal  acts  and  knowledge  of  their  clerk  as 
well  as  the  general  rule  of  estoppel,  when  applied  to  this  class 
of  cases,  are  not  new.  They  have  been  frequently  and  fully 
discussed  in  the  numerous  cases  in  this  court,  involving  the 
rights  and  duties  of  banks  and  depositors,  and  it  would  extend 
this  opinion  beyond  reasonable  limits,  and  serve  no  useful  pur- 
pose, to  go  over  the  ground  again.  {Frank  v.  Chemical  Sat, 
Baiik^  supra;  Welsh  v.  German  American  BanTc^  s^ipra] 
Weisser  v.  Denisrm.svpra  ;  People  v.  Bank  of  X.  A.^  75  X. 
Y.  547 ;  Leather  Mfg,  Bank  v.  Morgan^  supra  /  Mayor,  efc., 
V.  Bank  of  England,  L.  R  [21  Q.  B.  D.]  160.) 

It  is  enough  to  state  our  general  conclusion  that,  with  respect 
to  all  these  points,  the  defendant  has  failed  to  establish  any 
defense  to  the  action. 

It  IS  claimed  by  the  defendant  that  the  sixteen  checks  made 
payable  to  the  order  of  persons  having  no  existence  were,  in 
legal  effect,  payable  to  bearer.  It  is  provided  by  statute  that 
paper  made  payable  to  the  order  of  a  fictitious  person  and 
negotiated  by  the  maker  has  the  same  validity  "as  against  the 
maker  and  all  persons  having  knowledge  of  the  facts,  as  if 
payable  to  bearer."     (1  R.  S.  768,  §  5.)  ^ 

We  are  of  the  opinion,  upon  examination  of  the  authorities 
cited  by  counsel  on  both  sides,  that  this  rule  applies  only  to 
paper  put  into  circulation  by  the  maker  with  knowledge  that 
the  name  of  the  payee  does  not  represent  a  real  person.  Tlie 
maker's  intention  is  the  controling  consideration  which  deter- 
mines the  character  of  such  paper.  It  cannot  be  treated  as 
payable  to  bearer  unless  the  maker  knows  the  payee  to  be  ficti- 
tious and  actually  intends  to  make  tlie  paper  payable  to  a  ficti- 
tious person.  {Irving  National  Bank  v,  AlUy,  79  ^N.  Y. 
536  ;  Turnhnll  v.  Boiryer,  40  id.  456  ;  Vagliano  v.  Bank  of 
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Engl^ful,  L.  R.  [22  Q.  B.  D.]  103 ;  K  (7.,  on  app.  23  id.  243; 
Anmtrong  v.  PoiJieroy  National  Bank^  46  Ohio  St.  512; 
[7  Railway  &  Corporation  Law  Journal,  114] ;  Gibson  v. 
Minet,  1  H.  Black.  569.) 

The  findings  of  the  referee  that  the  plaintiffs  in  good  faith 
believed  that  the  names  of  the  payees  represented  real  persons, 
entitled  to  receive  from  them  the  amonnt  of  the  check  in  each 
case,  having  l)een  led  to  believe  this  by  the  fraudulent  con- 
trivances of  Bedell,  and  that  they  intended  that  Bedell  should 
deliver  the  check  to  a  real  payee  therein  named  and  that  they 
did  not  intend  that  they  should  go  into  circulation  or  be  paid 
by  defendant  otherwise  than  through  a  delivery  to  and  indorse- 
ment by  the  payee  named ;  and  that  plaintiffs  gave  no  author- 
ity to  Bedell  to  indorse  the  name  of  the  payee,  or  to  put  the 
checks  into  circulation,  and  that  no  one  in  fact  relied  on  any 
appearance  of  authority,  derived  from  the  plaintiffs,  in  Bedell 
to  indorse  the  payee's  name  upon  the  checks  or  to  put  them 
in  circulation,  disposes  of  this  question.  The  indoi-sement  of 
the  names  of  the  fictitious  payees  upon  the  checks,  with  intent 
to  deceive  and  to  put  the  checks  in  circulation,  constituted  the 
crime  of  forgery  by  means  of  which,  and  without  any  fault 
of  the  plaintiffs,  payment  was  obtained  thereon.  The  defend- 
ant does  not  occupy  any  different  position  with  reference  to 
the  checks  payable  to  fictitious  payees  than  it  does  wnth  refer- 
ence to  those  payable  to  real  parties  whose  indorsements  were 
forged. 

Bedell  of  course  knew  that  tlie  payees  were  fictitious,  but 
he  was  not  acting  within  the  scope  of  his  employment,  but  in 
carrying  out  a  scheme  of  fraud  upon  the  plaintiffs,  and  under 
such  circumstances  iiis  knowledge  cannot  be  imputed  to  his 
principals.  {Frank  v.  Chemical  Nat.  Bank^  supra;  Weisfier 
v.  Deniwn^  supra;  Welsh  y.  German  American  Bank^  supra; 
Cave  V.  Cave,  L.  R.  [15  Cli.  Div.]  643,  644.) 

The  case  presents  another  and  peculiar  question.  It  seems 
that  ten  of  the  eleven  checks  which  were  made  payable  to  the 
order  of  real  persons  were  made  good  by  Bedell  to  the  several 
payees,  and  the  defendant  has  set  up  these  facts  in  its  answer 
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as  a  partial  equitable  defense.  The  referee  made  no  findings 
on  the  subject,  but  Bedell  so  testified  and  was  not  contradicted, 
and  the  question  arises  upon  a  request  by  the  defendant  to 
find  in  substance  that  the  amount  of  these  ten  checks  having 
been  made  good  by  Bedell  to  the  several  payees,  the  plaintifis 
having  sustained  no  loss  by  reason  of  the  payment  thereof, 
are  not  entitled  to  recover  in  this  action  against  the  defendant 
any  sum  on  account  of  or  by  reason  of  the  payment  by  defend- 
ant of  til e  same.  The  request  was  refused  and  the  defendant 
excepted.  Keeping  in  view  the  theory  of  this  action  and 
regarding  the  evidence  before  the  referee,  we  cannot  perceive 
that  there  was  any  error  in  refusing  the  request. 

Bedell  testified,  in  substance,  that  at  the  time  of  the  com- 
mencement of  the  action  the  plaintiffs  were  liable  to  clients  to 
the  extent  of  $264,000  on  account  of  his  frauds.  There  were 
$200,000  in  fabricated  mortgages  which  had  been  delivered 
by  Bedell  to  clients  on  account  of  an  equal  sum  of  money  paid 
by  the  clients  to  plaintiffs  for  investment,  and  which  Bedell 
had  converted  to  his  own  use.  The  $64,000  was  obtained 
through  other  frauds  upon  clients  which  the  plaintiffs  were 
liable  to  be  called  upon  to  make  good.  One  of  the  plaintifis 
testified  that  his  firm  had  actually  paid  to  clients  on  account  of 
Bedell's  frauds  over  $242,000.  It  was  not  shown  by  what 
funds  or  in  what  manner  Bedell  made  good  to  tlie  payees  the 
amount  of  the  checks  intended  for  them.  None  of  the  money 
paid  by  ^  him  was  traced  to  the  defendant.  The  plaintiflb' 
action  was  not  upon  the  checks,  nor  for  damages  by  reason  of 
their  payment,  but  on  defendant's  implied  promise  to  pay  the 
money  deposited  to  the  plaintiffs  or  upon  their  order.  The 
plaintiffs'  case  was  made  out  without  the  checks  at  all,  except 
so  far  as  they  were  necessary  as  proof  to  open  the  account 
stated.  In  substance  the  referee  was  asked  to  hold  that  by 
reason  of  the  payment  by  Bedell  of  the  amount  of  the  checks 
to  the  pei-sons  named  therein,  without  any  reference  to  the 
source  from  which  the  money  came,  they  were  to  be  charged 
to  the  plaintiffs  the  same  Jis  if  paid  by  their  authority.  The 
proof  given  did  not  justify  this  conclusion.     As  it  was  not 
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shown  that  snch  payment  was  made  at  the  expense  or  to  the 
injury  of  the  defendant,  or  that  the  plaintiffs  were  benefited 
by  it,  beyond  their  whole  lo»8,  the  cause  of  action  stated  in  the 
complaint  was  not  affected  by  the  fact.  It  is,  no  doubt,  true 
that  payment  or  indemnity  to  the  payees  of  checks  diverted  as 
these  were,  made  by  the  wrong-doer,  might,  under  certain  cir- 
cmustances,  constitute  a  basis  for  equitable  relief  in  an  action 
of  this  kind,  but  the  proof  did  not  go  far  enough  to  warrant 
it  in  this  case. 

The  very  recent  case  of  Vagliano  v.  Bank  of  England 
occupied  such  a  prominent  place  in  the  discussions  of  the 
questions  involved  in  this  appeal  by  the  courts  below,  and  it 
is  now  so  earnestly  pressed  upon  our  attention  by  the  learned 
counsel  for  the  defendant  as  a  controlling  authority  in  support 
of  his  views  that  we  consider  it  necessary  to  refer  to  it  and 
point  out,  so  far  as  we  can,  the  rule  or  principle  which  it 
decides.  In  the  magnitude  of  tlie  sum  involved,  the  boldness 
and  ingenuity  with  which  a  clerk  perpetrated  a  stupendous 
fyaud  upon  his  employer,  and,  in  many  other  respects,  that  case, 
doubtless,  bears  a  very  strong  resemblance  to  this.  The  ques- 
tion there  was  whether  the  defendant  was  entitled  to  debit 
the  plaintiff,  one  of  its  depositors,  w4th  forty-three  forged 
bills  of  exchange,  amounting  in  the  aggregate  to  71,500 
pounds,  which  it  had  paid,  upon  a  genuine  acceptance  by  the 
plaintiff,  but  procured  by  fraud  under  substantially  the  follow- 
ing circumstances :  Vagliano,  the  plaintiff,  was  a  merchant  and 
foreign  banker  in  London,  with  correspondents  in  various  parts 
of  the  world  and  transacting  an  enormous  business  with  the 
defendant,  his  general  banker.  He  employed  in  his  office  a 
considerable  number  of  clerks,  and  among  them  one  (ilyka, 
who  had  charge  of  the  foreign  correspondence.  One  Vucina, 
a  merchant  and  banker  at  Odessa,  was,  and  for  thirty  years 
had  been,  one  of  VaglianoV  correspondents,  transacting  with 
him  a  large  business  and  having  practically  unlimited  credit. 
For  many  years  he  had  drawn  drafts  for  large  amounts,  when 
necessary,  upon  the  plaintiff,  ])ayable  sometimes  to  his  own 
order,  but  more  frequently  to  the  order  of  a  payee  named 
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therein.  The  course  of  business  in  the  office  was  well  known 
to  Glyka,  who  procured  specimens  of  Vucina's  letters  of  advice, 
which  always  preceded  the  drafts,  and  specimens  of  the  drafts 
themselves.  Having  done  so  he  had  paper  prepared  identical 
in  general  appearance  and  texture  with  that  upon  which 
Vucina's  genuine  letters  and  bills  were  written.  This  enabled 
him  to  forge  letters  of  advice  and  drafts  with  Vucina's  name 
as  drawer,  which  he  executed  with  extraordinary  skill,  and  in 
each  case  he  wrote  upon  the  face  of  the  bill,  as  payees,  the 
name  of  C.  Petridi  &  Co.,  a  firm  who  carried  on  business 
at  Constantinople,  and  had  business  relations  with  Vucina, 
but  had  no  connection  whatever  with  the  fabricated  drafts. 
Glyka  caused  these  forged  letters  of  advice  and  drafts  to  be 
laid  before  Vagliano,  his  principal,  who,  being  deceived  by 
the  skillful  manner  in  which  the  papers  were  prepared  and  the 
confidence  he  reposed  in  his  clerks,  wrote  a  genuine  accept- 
ance on  the  face  of  each  bill  as  it  was  put  before  liim  from 
time  to  time  during  a  period  of  some  four  months,  payable  in 
every  case  at  the  Bank  of  England.  These  fabricated  bills, 
having  been  thus  accepted,  were  placed  with  the  other  and 
genuine  bills  in  a  box  in  the  office  to  be  delivered  according  to 
the  usual  course  of  business  to  the  proper  party  when  called 
for.  Glyka  stole  the  bills  from  the  box,  forged  the  indorse- 
ment of  the  payees  thereon,  presented  them  at  the  counter  of 
the  bank  and  received  the  money  thereon.  By.  the  English 
Bills  of  Exchange  Act  of  1882  (45  &  46  Vict,  Ch.  61,  §  7, 
subd.  3),  it  was  enacted  with  reference  to  bills  of  exchange, 
that  "  where  the  payee  is  a  fictitious  or  non-existing  person, 
the  bill  may  be  treated  as  payable  to  bearer."  The  bank 
defended  upon  two  grounds  —  first,  that  they  were  protected 
by  this  statute,  and  secondly,  that  the  plaintiff  was  guilty  of 
such  negligence  as  precluded  him  from  claiming  that  the  pay- 
ments made  upon  these  bills  were  without  authority.  On  the 
trial  01  the  action  before  Mr.  Justice  ('uarles,  the  plaintiff 
recovered.  (L.  R.  [22  Q.  B.  D.]  103.)  On  appeal,  the  judg- 
ment was  affirmed,  the  master  of  the  rolls  alone  dissenting,  on 
the   ground  that  the  bank   was   protected  ^j  the   Bills   of 
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Exchange  Act  (L.  R.  [23  Q.  B.  D.]  243.)  Thus  far  thy 
Tiews  of  the  court  on  both  hearings  were  in  harmony  with  the 
contention  of  the  plaintiffs  in  the  case  at  bar,  both  as  to 
the  construction  of  the  statute  and  the  facts  bearing  on  the 
question  of  negligence.  The  judgment,  however,  has  recently 
been  reversed  by  the  House  of  Lords,  and  we  have  been  fur- 
nished with  copies  of  the  opinions  given  upon  the  final  decision 
of  the  appeal,  and  have  given  to  thein  the  careful  considera- 
tion which  the  higli  authority  of  the  tribunal  from  which  they 
emanate  and  the  impoi-tance  of  the  case  seems  to  demand- 
The  main  point  upon  which  the  case  turned  in  the  review  by 
the  House  of  Lords,  as  we  understand  the  opinions,  was  the 
construction  to  be  given  to  the  Bills  of  Exchange  Act.  Ifc 
was  held,  contrary  to  the  opinions  below,  that  whenever  the 
name  inserted  as  payee  is  without  any  intention  that  payment 
shall  be  made  only  in  conformity  therewith,  the  payee  then 
becomes  a  fictitious  person  within  the  meaning  of  the  act,  and, 
tlierefore,  the  forty-three  bills  were  within  the  statute,  though 
Petridi  &  Co.  were  in  fact  existing  and  real  persona  When 
this  conclusion  was  reached,  the  plaintiff's  case  necessarily 
failed,  as  it  was  but  another  way  of  stating  that  the  bank  paid 
the  fabricated  bills  according  to  their  legal  tenor  and  effect 
and  according  to  the  plaintiff's  directions,  that  is,  to  bearer. 
It  is  hardly  necessary  to  add  that  if  we  could  follow  that  case 
in  giving  construction  to  our  statute,  the  same  result  would 
follow  in  this  case.  But  it  is  quite  obvious  that  we  cannot. 
The  language  is  different.  Our  statute  is  a  codification  of  the 
common  law,  while  the  English  statute  is,  and  was  intended  to 
k\  a  departure  from  it.  In  so  far  as  the  opinions  deal  with 
the  facts  of  the  case  upon  the  question  of  negligence,  it  is  dif- 
ficult to  deduce  from  them  any  abstract  rule  or  principle. 
Moi-eover,  there  is,  as  it  seems  to  us,  a  material  difference  in 
some  respects  between  tlie  facts  of  that  case  and  the  one  at 
l)ar.  Vagliano,  through  the  contrivances  of  his  clerk,  had  put 
before  him  a  fabricated  bill,  tlie  spurious  character  of  which 
he  failed  to  detect,  and  he  fixed  to  it  a  genuine  acceptance, 
thereby  accrediting  it  to  the  bank  as  a  genuine  instrument. 
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He  left  the  bill  thus  accepted  in  a  place  where  the"  dishonest 
clerk  could  easily  purloin  it  The  manner  in  which  the  buri- 
ness  was  conducted  was  such  as  to  enable  the  clerk  to  possegs 
himself  of  the  means  whereby  the  fraud  was  successfully  car- 
ried out  without  check  or  detection.  The  view  of  the  cage 
taken  in  the  opinions  delivered  in  the  Hou^  of  Lords,  aside 
from  tlie  question  of  the  construction  of  the  statute,  may  very 
well  be  attributed  to  a  different  shading  in  the  facts,  and  to 
the  further  consideration  which  can  be  inferred  from  the  record, 
that  that  tribunal  is  not  confined,  as  we  are,  to  a  review  of  the 
courts  below  upon  questions  of  law  only.  For  these  reasons, 
the  Vagliano  case  cannot  be  regarded  as  authority  adverse  to 
the  conclusion  at  which  we  have  arrived  in  this.  TTe  have 
examined  the  other  exceptions  appearing  in  the  record  to 
which  our  attention  has  been  directed,  and  we  are  of  the 
opinion  that  none  of  them  can  be  sustained. 

The  judgment  should  be  affirmed. 

All  concur,  Gkay,  J.,  in  result. 

Judgment  atfirmed. 


Edward  Bobebts,  Appellant,  v.  August  Baumgakten  et  al., 
/ J3  -3  a,/  Respondents. 

j_        _       A  party  to  an  action,  may,  Tor  a  gowi  consideration,  waive  privileges  given 
1 14 J   1^  him  by  a  statute,  and  agree  upon  a  mode  of  trial,  which  will  preclude 

126   380      ^^^  from  afterward  availing  himself  of  rights  he  might  otherwise  have. 
152   169  The  provision  of  the  Code  of  Civil  Procedure  (Subd.  1,  ^191,  Code  Civ. 
I  T26   886|     Pro.)  prohibiting  a  review  in  the  Court  of  Appeals  of  an  order  of  Gen- 
dl6^864      cral  Term  granting  a  new  trial,  except  upon  a  stipulation  for  judgment 
absolute  in  case  of  an  affirmance,  includes  actions  of  ejectment.  • 
Upon  the  trial  of  an  action  of  ejectment,  judgment  was  awarded  ujwn 
findings  of  fact,  in  favor  of  the  plaintiff,  which,  upon   appeal,  was 
reversed  by  the  General  Term  and  a  new  trial  ordered.     Plaintiff  appealed 
to  the  Court  of  Appeals,  giving  the  required  stipulation,  for  judgment 
absolute  in  case  of  affirmance.    The  onicr  was  affirmed  and  judgment 
absolute  duly  entered  in  the  court  below  against  plaintiff  upon  the  remit- 
titur.    Held,  that  the  plaintiff,  by  the  stipulation,  waived  the  right  to 
a  new  trial  given  by  the  Code  of  Civil  Procedure  (§§  1534,  1525)  to  a 
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party  in  such  an  action  against  whom  a  judgment  has  been  rendered; 
that  the  judgment  here  was  not  based  upon  the  trial  of  an  issue  of 
fact,  but  solely  upon  the  consent  of  the  party  making  the  stipulAtion; 
and  that  the  right  of  review  secured  by  the  stipulation  was  a  sufficient 
consideration  for  it. 

(Argued  April  13,  %891;  decided  May  5,  1891.) 

Appeal  from  order  of  the  General  Temi  of  the  Superior 
Court  of  the  city  of  New  York,  made  December  1,  1890, 
which  affirmed  an  order  of  tlie  Special  Term  vacating  and 
setting  aside  an  order  which  vacated  judgment  awarding  pos- 
session of  certain  real  property  to  defendant  and  granted  a 
new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion 

Rchert  Hunter  McGrath^  Jr,^  for  appellant.      The  only 
Umitation  upon  the  rights  of  suitors  to  successive  trials  in 
ejectment  in  this  state  is  found  in  the  provisions  of  the  Code 
of  Civil  Procedure  relating  to  actions  for  the  recovery  of  real 
property ;  and  the  unsuccessful  party  in  such  an  action  is, 
after  the  trial  of  an  issue  of  fact,  entitled,  as  a  matter  of  course, 
to  have  the  judgment  vacated  and   one  new  trial   awarded. 
(Code  Civ.  Pro.  §§  1524,  1525;  Adams  on  Ejectment,  351; 
Taylor  v.  Ilorde^  1   Burr.  60 ;  BaUs  v.  SUvens^  23  Wend. 
483 ;  Equator  Co.  v.  Ilalh  106  U.  S.  87 ;  ILnoell  v.  EUriihje^ 
21  Wend.  631  ;  Rogers  v.   Wing,  5  How.  Pr.  50.)     The  judg- 
ment of  November  27,  1888,  entered  in  the  Sujx^rior  Court 
upon  the  remittitur  from  the  Court  of  Appeals,  is  a  judgment 
rendered  upon  the  trial  of  an  issue  of  fact.     {Bay  v.  Gage,  36 
Barb.  447 ;  Lang  v.  Ropke,  1  Duer,  701 ;  Christy  v.  Blo(/in- 
ingdde,  18  How.  Pr.  12 ;  Code  Civ.   Pro.  §  963 ;  Ph^jfe  v. 
Masierson,  13  J.  &  S.  338.)     The  provision  of  the  Code  of 
Civil  Procedure  requiring  a  stipulation  for  judgment  absolute 
to  be  given  by  the  party  appealing  from  an  order  of  the  Gen- 
eral Term,  granting  a  new  trial,  does  not  afiFect  the  right  to  a 
second  trial  in  ejectment.     (Code  Civ.  Pro.  §  191,   subd.    1 ; 
Mackuy  v.  Lewis,  73  K  Y.   382 ;  Krakehr  v.   Thaule,  Id. 
608 ;  Simar  v.  Canaday^  53  id.  298 ;  People  v.  Dennison,  8 
SicKELs— Vol.  LXXXI.        43 
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Abb.  [N.  C]  145.)  If  tlie  judgment  of  November  27,  1888, 
is  not  a  judgment  rendered  upon  the  trial  of  an  issue  of  fact, 
then  it  is  not  within  the  provisions  of  any  statute  of  the  state, 
and  the  plaintiff,  relegated  to  his  common-law  rights,  is  enti- 


tled to  any  number  of  new  trials. 

87.) 


(Z.  Co,  V.  Hall,  106  U.  S. 


Cephas  Brainard  for  respondent.  No  right  to  a  second 
trial  exists  in  an  ejectment  case  except  in  a  single  instance 
provided  by  statute.  {Bay  v.  Ga<je,  36  Barb.  448 ;  Towle  v. 
Be  Witt,  7  Hun,  93 ;  Christie  v.  Bloamingdale,  18  How.  Pr. 
12;  Laii^  v.  People,  1  Duer,  701.)  The  judgment  in  this 
action  is  not  a  judgment  on  an  issue  of  fact  within  the  pro- 
vision of  the  Code.  (Code  Civ.  Pro.  §§  1524,  1525 ;  IngU- 
hart  V.  r.  /  IL  Co.,  109  N.  Y.  454;  Baylies  on  N.  T.  210.) 
The  judgment  in  this  action  is  conclusive  against  the  plaintiff. 
{Cobb  V.  Hatfield,  46  N.  Y.  535 ;  lUtchhyjs  v.  Van  Bnint, 
38  id.  335,  341,  345 ;  Hiscock  v.  Harris,  80  id.  402;  406, 407; 
Godfrey  v.  Moser,  ^^  id.  250;  CasweU  v.  Hazard^  121  id. 
491.)  Courts  should  not  extend  the  right  to  a  second  trial 
beyond  the  language  of  the  statutes  according  it  {E.  Co. 
V.  HaU,  106  U.  S.  87;  Speneew.  McGowan,  53  Tex.  30; 
MiUs  V.  CaxMweU,  2  Wall.  35;  Sedgwick  &  Waitie  on  Titles, 
§§  608,  609.)  Plaintiff  suggests  that  he  can  fall  back  on  some 
supposed  common-law  rights  and  try  this  action  over  again. 
Such  a  right  never  existed.  (Sedgwick  &  Waite  on  Titles, 
§§  24,  26  ;  Tidd's  Pr.  479  ;  Botes  v.  Stearns,  23  Wend.  483.) 

Ruger,  Ch.  J.  The  plaintiff,  by  this  proceeding,  seeks  to 
avail  himself  of  the  right  to  a  new  trial  in  an  ejectment  case 
conferred  by  sections  1524  and  1525  of  the  Code  of  Civil 
Procedure. 

Tliose  sections  substantially  provide,  first,  that,  except  as 
otherwise  expressly  provided,  a  final  judgment  in  ejectment 
rendered  upon  the  trial  of  an  issue  of  fact  is  conclusive  as  to 
the  title  established  in  the  action  upon  each  party  against 
whom  it  is  rendered  and  all  persons  claiming  through  or  under 
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liiui.  (^  1525-)  "Tlie  court  at  any  time  within  three  years 
after  m:^\i  a  judgment  is  rendered  and  the  judgment-roll  is 
filed,  \iyon  the  application  of  the  party' against  whom  it  was 
rendered,  Im  heir,  devisee  or  assignee,  and  upon  payment  of 
all  costs  "  and  certain  speciiied  damages  "  must  make  an  order 
vacatinf^  the  judgment  and  granting  a  new  trial  in  the  action." 
The  ftircuin.'itances  under  which  this  motion  was  made  were 
fisfoUoww:  On  the  trial  of  an  ejectment  action  before  the 
i'Oiirt  without  a  jury,  judgment  was  awarded  upon  findings  of 
fiK't,  as  we  asi^ume,  in  favor  of  the  plaintiff.  Upon  appeal, 
however,  this  judgment  w^as  reversed  by  the  General  Term 
antl  a  new  tibial  ordered.  The  plaintiff  then  appealed  from 
this?!  order  to  tlie  Court  of  Appeals,  stipulating  that  in  case  the 
order  was  attlrmed  judgment  absolute  should  be  rendered 
aj^iinst  liiriL  The  order  was  affirmed  in  this  court  and  judg- 
ment absolute  against  the  plaintiff  was  ordered  and  such  judg- 
ment wa&  duly  entered  in  the  court  below  in  pursuance  of  the 
remittitur  fi-oni  this  court.  The  plaintiff  now  claims  that  he 
is,  by  \Trtue  of  the  statute  refeiTed  to,  entitled  to  a  new  trial 
M  matter  of  course,  he  having  paid  all  costs  and  damages 
awarded  again^jt  him  by  the  judgment. 

Prior  to  the  Revised  Statutes,  judgments  in  ejectment,  at 
conimon  law,  were  not  conclusive  evidence  of  the  title  to  the 
property  involved,  and  successive  actions  could  be  maintained 
by  a  plaintiff  by  the  adoption  of  fictitious  allegations  in  his 
complaint  varying  the  demise  under  which  the  plaintiff  made 
]u?\  elaiifL  Sueh  actions  could  be  restrained  only  by  an  action  in 
equity,  prolii biting  the  bringing  of  repeated  actions  for  a  cause 
wliieli  Iml  been  sufficiently  litigated  in  prior  actions.  {Equator 
Co.  V,  Hail  106  U.  S.   87.) 

The  sections  of  the  Code  referred  were  a  substantial  re-enact^ 
mejit  of  the  provisions  of  the  Revised  Statutes,  and  have  con- 
tiiukni  unchanged  in  any  respect  important  to  notice,  from 
ISi!^^  till  the  present  time. 

Tlie  Revised  Statutes  made  radical  changes  in  the  law  gov- 
erruTig  actions  relating  to  real  estate  as  they  had  previously 
e^stedjUiid,  among  other  things,  provided  that  judgments  ren- 
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dered  upon  tlie  trial  of  questions  of  fact  in  actions  of  ejectment, 
should  be  conclusive  as  to  the  title  adjudicated  upon  the  parties 
to  the  action  and  those  claiming  under  tliem,  except  that  an 
unsuccessful  party  on  such  trial  might  have  a  new  trial,  if  he 
chose  to  apply  for  it,  upon  payment  of  the  costs  and  damages 
awarded  by  the  judgment  sought  to  be  vacted.  This  excep- 
tion to  the  general  practice  was  based  upon  the  peculiar  import- 
ance which  the  common  law  attached  to  actions  involving  the 
title  to  real  estate  and  its  reluctance  to  take  land  from  a  party 
in  possession,  until  after  the  facts  upon  which  the  claim  of  title 
was  based,  where  they  were  disputed,  had  been  passed  upon  by 
two  juries  or  other  triers  of  questions  of  fact. 

It  has  been  decided  that  judgments  in  such  actions  rendered 
upon  submitted  cases,  by  default,  consent,  or  upon  questions  of 
law,  stand  upon  the  same  footing  in  respect  to  their  conclu- 
siveness as  adjudications,  as  those  in  cases  generally.  {Sacia 
V.  O^  Connor^  79  N.  Y.  260  ;  Christie  v.  Bloomingdale^  18 
How.  Pr.  12  ;  Chatatiqua  County  Bank  v.  Wkite^  23  N.  Y. 
348.) 

As  regulated  by  the  Revised  Statutes,  therefore,  a  new  trial 
could  be  had,  as  matter  of  course  under  the  statute,  only  when 
the  judgment  sought  to  be  opened  was  rendered  upon  questions 
of  fact.  The  obvious  purpose  of  the  statute  was  to  leave  such 
judgments  in  respect  to  other  conditions,  the  same  as  judg- 
ments in  actions  generally. 

The  judgment  sought  to  be  vacated  in  this  case  was  one 
which  was  entered  in  the  Superior  Court  upon  a  remittitur 
from  this  court  ordering  judgment  absolute  in  favor  of  the 
defendant.  This  judgment  was  based  upon  a  stipulation  given 
in  pursuance  of  the  statute  by  the  plaintiflF  agreeing  tliat  judg- 
ment absolute  should  be  rendered  against  him  in  case  the  judg- 
ment appealed  from  should  be  affirmed  in  this  court.  Sucli  a 
judgment  is  in  no  respect  based  upon  a  trial  and  determination 
of  an  issue  of  fact ;  but  is  founded  solely  upon  the  consent  of 
the  party  making  the  stipulation.  It  did  not,  in  any  respect, 
depend  upon  the  merits  of  the  controversy  as  between  the  parties 
or  the  determination  of  questions  of  fact  originally  made  by 
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the  trial  court,  but  was  founded  upon  the  agreement  of  the 
parties  that  a  certain  result  should  follow  the  decision  of  this 
court  upon  the  questions  of  law  presented  to  it  by  the  record 
in  court.  {Cobb  v.  Hatfield^  46  N.  Y.  535  ;  Hiseock  v.  IlaV' 
ris,  80  id.  402.) 

The  plaintiff  had  the  option  presented  to  him  by  the  order 
of  the  General  Term  granting  a  new  trial,  to  go  back  and  have 
another  trial  of  the  case,  or  by  stipulating  that  judgment  abso- 
lute in  the  case  might  follow  the  decision  of  this  court  to 
come  here  and  review  the  decision  of  the  General  Tenn 
upon  questions  of  law.  The  plaintiff  had  no  right  of  appeal 
to  this  court  except  upon  the  condition  that  he  would  submit 
the  whole  controversy  upon  the  result  reached  in  this  court. 
This  subjected  him  to  the  risk  of  being  defeated  in  the  action 
by  an  adverse  result  in  this  court  upon  tlie  special  questions 
submitted  to  it  by  the  record  and  he  must  be  deemed  to  have 
considered  that  question  and  deliberately  consented  that  the 
judgment  ordered  by  this  court  should  be  final  in  respect  to 
the  cause  of  action  stated  in  the  complaint. 

There  can  be  no  question  but  that  a  party  has  for  a  consid- 
eration the  right  to  waive  privileges  given  him  by  a  statute 
and  agree  upon  a  mode  of  trial  which  shall  preclude  him  from 
afterwards  availing  himself  of  rights  which  he  might  other- 
wise have.     By  giving  the  stipulation  in  question  the  plaintiff 
secured  a  right  of  review  which  he  could  not  otherwise  have 
had,  and  there  is  no  reason  or  justice  in  permitting  him  to 
violate  his  agreement,  because  his  experiment  has  not  turned 
out  as  he  expected  it  would.     The  statute  is  explicit  that  a 
party  cannot  review  in   this  court  an  order  of  the  General 
Term  granting  a  new  trial,  except  upon  the  condition  that  he 
sliall  stipulate   for  judgment   absolute  in  case   he  does   not 
succeed  in  obtaining  a  reversal  of  the  order  appealed  from 
(Sub.  3,  §  12,  Code  of  Pro.  1848 ;  sub.  1,  §  191,  Code  of  Civ. 
Pro.),  and  to  hold  that  the  party  who  sustains  such  an  order  in 
this  court  does  not  secure  an  absolute  judgment,  would  nullify 
the  express  provisions  of  the  statute  and  deprive  the  stipula- 
tion of  the  party  of  any  meaning  or  effect.     These  provisions 
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of  the  Code  are  general,  and  no  exception  has  been  made  in 
the  case  of  actions  of  ejectment,  and  no  authority  exists  fcr 
omitting  such  action  from  the  operation  of  the  nile  prescribed 
by  the  Code.  To  hold  otherwise  would  involve  the  right  of 
the  court  to  disregard  the  express  statutory  provisions  and 
establish  a  broad  exception  to  the  operation  of  a  statute  which 
was  undoubtedly  intended  to  be  general  and  comprehensive  in 
its  requirements. 

The  order  of  the  court  below  should,  therefore,  be  affirmed, 
with  costs. 

All  concur. 

Order  affirmed. 
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William  Ziegler,  Respondent,  v.  Alfred  C.  Chapin,  Mayor, 
etc.,  et  al.,  Appellants. 

The  action  authorized  by  the  Code  of  Civil  Procedure  (§  1925)  bj'  a  tax- 
payer of  a  municipality  against  an  officer  thereof  to  prevent  waste  or 
Injury  to  the  property  of  the  municipality,  was  only  intended  to  protect 
against  the  fraud  or  bad  faith  of  the  officer  or  to  restrain  illegal 
action  on  his  part;  it  was  not  intended  as  a  shield  to  the  officer  from 
the  effect  of  his  own  folly  or  to  enable  a  taxpayer  to  try  a  question  of 
fraud  between  the  officer  and  those  dealing  with  him. 

The  complaint  in  such  an  action,  therefore,  is  not  sufficient  which  contains 
simply  averments  that  officials  of  a  municipality  have  entered  into  and 
propose  to  carry  out  a  contract  for  the  purchase  of  property,  within 
their  authority,  but  at  an  extravagant  price  and  without  the  exercise  of 
proper  care  and  prudence,  in  the  absence  of  allegations  of  any  fraud, 
collusion  or  bad  faith  on  the  part  of  the  officials,  and  this,  although  the 
complaint  contains  averments  of  fraud  on  the  part  of  the  vendor;  in 
addition  thereto  it  must  be  averred  that  the  officials,  in  the  face  of 
explanation  and  knowledge  of  the  fraud,  persist  in  carrymg  out  the 
contract. 

Under  the  provision  of  the  act  of  1886  (§  5,  chap.  335,  Laws  of  1886)  author- 
izing certain  officers  of  the  city  of  Brooklyn  to  purchase  the  property  of 
u  water-works  company,  and  authorizing  the  city,  in  case  said  officials 
were  unable  to  agree  with  the  company  upon  a  price  to  be  paid  for 
the  property,  to  take  the  same  under  and  by  the  right  of  eminent 
domain  "  within  two  years  thereafter,"  it  was  the  duty  of  the  officials 
named  to  attempt  an  agreement  with  reasonable  promptness,  and  if 
unsuccessful,  to  commence  proceedings  for  the  condenmation  of  the 
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property.  The  authority  to  purchase  did  not  outrun  the  two  years 
allowed  for  those  proceedings;  the  authority  is  for  hut  one  negotiation 
which  must  culminate  in  agreement  or  disagreement  in  such  time  as  to 
permit  the  power  to  condemn  the  property  to  operate. 
Where,  therefore,  the  complaint  in  an  action  hy  a  taxpayer  to  restrain 
the  officials  named  from  carrying  out  the  contract  for  the  purchase  of 
said  water-works,  which  contract  the  complaint  alleged  was  made  after 
the  expiratian  of  the  two  years,  h^ld,  that  the  contract  was  illegal  and 
void;  that  the  action  was  maintainable;  and  thata  temporary  injunction 
restraining  the  officials  from  carrying  out  the  contract,  pending  the 
litigation,  was  properly  granted. 

(Argued  April  13,  1891;  decided  May  5,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  March  2, 
1891,  which  affirmed  an  order  of  Special  Temj  granting  an 
injimction  pendente  lite. 

This  was  an  action  by  a  taxpayer  pf  the  city  of  Brooklyn 
against  its  mayor,  comptroller  and  auditor,  and  the  Long  Island 
Water  Supply  Company  to  annul  a  contract  by  said  officials 
with  said  company  f op.  the  purchase  for  or  on  behalf  of  said 
city  of  the  property,  franchises,  etc.,  of  said  company. 

The  contract  in  question  was  entered  into  by  said  officials 
December  22, 1890,  they  claiming  to  act  under  authority  of  the 
act  of  1886.     (§  5,  chap.  335,  Laws  of  1886.) 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  F,  Danforth  for  appellants.  Where  a  case  is  made 
which,  upon  the  face  of  the  complaint,  entitles  the  plaintifiF  to 
the  restraining  judgment  demanded,  the  granting  and  con- 
tinuance of  a  temporary  injunction  rests  in  the  discretion  of 
the  court  of  original  jurisdiction,  but  where  no  fact  is  stated, 
which  in  any  view  justifies  that  conclusion,  there  can  be  no 
legitimate  exercise  of  discretion,  and  the  order  complained  of 
is  reviewable.  It  is  the  legal  right  of  defendants  to  have  it 
vacated.  (Code  of  Civ.  Pro.  §§  603,  604 ;  Talcott  v.  City  of 
Buffalo,  125  N.  Y.  280 ;  Laws  of  1886,  chap.  325  ;  McIIenry 
V.  Jewett,  90  N.  Y.  60  ;  Shasser  v.  Momellw,  108  id.  612.) 
The  complaint  states  no  cause  of  action.     {Doolittle  v.  Sujpr8.(, 
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18  K  Y.  155;  Roosevelt  v.  Draper,  23  id.  318;  Osterhoudt 
V.  Rigney,  98  id.  222  ;  Laws  of  1886,  chap.  335  ;  Astar  v.  A. 
R.  R.  Co,,  113  id.  110 ;  People  v.  Jaehne,  103  id.  182 ;  Peopk 
V.  KeUy,  7  Robt.  592 ;  People  v.  Goodwin,  50  Barb.  562.) 

Ahnet  F.  Jenk^  for  appellants  Chapin,  Jackson  and  Rutan. 
No  misconduct  being  alleged  or  proved,  the  purchase  was 
wMthin  the  discretion  of  the  officials.  {Osterhoui  v.  Rufiiey, 
98  N.  Y.  222 ;  Morgan  v.  Binghamton,  120  id.  504 ;  Tal- 
cott  V.  City  of  Buffalo,  125  id.  280 ;  Laws  of  1886,  chap. 
335,  §  4;  Gambk  v.  Q.  C.  TT.  Co.,  123  N.  Y.  91 ;  Laws  of 
1S88,  chap.  583,  §  3.)  If,  on  the  22d  day  of  December, 
1890,  chapter  355,  Laws  of  1886,  legally  conferred  upon  the 
defendant  officials  the  power  to  make  this  purchase,  then  the 
plaintiff  could  not  in  any  point  of  view  be  entitled  to  the  linal 
relief  demanded.  Therefore,  a  temporary  injunction  was 
unauthorized.  {McHenry  v.  JeiJoett,  90  N.  Y.  58 ;  Strasser  v. 
Mjonelis,  108  K  Y.  611.)  The  decision  of  the  General  Tenn 
was  put  upon  the  ground  that  the  powel*  to  purchase  conferred 
upon  the  defendant  officials  was  limited  to  two  years  by  the 
terms  of  the  statute ;  this  was  erroneous.  (Mills  on  Em. 
Domain,  §  135;  Botter  v.  R.  R.  R.  Co,,  39  K  J.  L  664; 
Dwarris  on  Stat.  285,  590,  591 ;  Cashing  v.  Merrtek,  9  Gray, 
222  ;  Leversee  v.  Reynolds,  13  Iowa,  318 ;  People  v.  Jaehne, 
103  N.  Y.  182 ;  People  v.  Shepard,  36  id.  285.)  The  act  does 
ni^t  violate  the  constitutional  provision  that  no  local  or  private 
act  shall  embrace  more  than  one  subject,  and  that  shall  be 
expressed  in  the  title.  {People  ex  rel,  v.  Briggs,  50  N.  Y. 
558 ;  In  re  Van  Antwerp,  56  id.  261 ;  In  re  Knaust,  101  id. 
188 ;  Dillon  on  Mun.  Corp.  §  51 ;  Montclair  v.  Ravi^dell,  107 
IT.  S.  147 ;  Astor  v.  A,  R.  R.  Co.,  113  N.  Y.  93 ;  Great^n  v. 
Griffin,  4  Abb.  [K  S.]  310.)  The  act  does  not  violate  the 
constitutional  prohibition  upon  grants  of  any  exclusive  privi- 
lege, immunity  or  franchise.  {People  v.  Shepard,  26  N.  Y. 
2><6 ;  Demarest  v.  Mayor,  etc.,  74  id.  167 ;  In  re  U.  F.  Co., 
98  id.  139;  aS'.  W.  Co.  v.  CUy  of  Syracuse,  116  id.  187;  D. 
M.  Co.  V.  Reher,  106  id.  386 ;  Leslie  v.  LariUard,  110  id. 
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519 ;  Cooley  on  Torts,  277.)  The  power  conferred  upon  the 
city  to  purchase  was  within  the  scope  of  municipal  purposes. 
{In  re  Mayor,  etc.,  99  N.  Y.  569-588 ;  Peoi}U  v.  Mitchell,  35 
id.  551 ;  PeopU  ex  reL  v.  Kelly,  76  id.  485  ;  Star  in  v.  Edsan, 
112  id.  206.)  The  corporation  was  authorized  to  sell  all  the 
property  described  by  the  terms  of  the  act,  under  the  power 
thereby  given.  {Carpenter  v.  B,  cfe  II.  R.  B.  Co.,  65  N.  Y. 
43;  Memphis  v.  Comrnission,  112  U.  S.  609,  622;  State  v. 
Sttearman,  22  Ohio,  411,  428;  Morawetz  on  Corp.  926-928; 
79  Penn.  St.  170.)  The  provision  securing  the  bond  was 
necessary  and  is  not  illegal.  (In  re  Iland^  59  Hun,  132 ; 
Statin  V.  Edson,  112  K  Y.  206.) 

WiUiam  C.  De  Witt  and  Thomas  E.  FearsaU  for  the  Long 
Island  Water  Supply  Co.,  appellant.  The  complaint  and  affi- 
davits upon  which  the  order  for  a  preliminary  injunction  was 
granted  show  no  cause  of  action.  {Talcott  v.  City  of  Buffalo^ 
32  N.  Y.  S.  K.  412 ;  Taylor  v.  Gxiest,  58  N.  Y.  262  ;  Oherlande)^ 
y.Spiess,  45  id.  175.)  The  right  to  own,  possess,  manage  and 
develop  the  water  supply  of  the  Twenty-sixth  ward,  through 
the  purchase  of  the  franchise  and  properties  of  tlie  Long 
Island  Water  Supply  Company  by  the  mayor,  comptroller  and 
auditor,  was  vested  in  the  city  of  Brooklyn  indefinitely  by 
chapter  385  of  the  Laws  of  1886.  The  power  to  purchase  is 
given  without  limitation ;  and  the  time  prescribed  for  the 
exercise  of  the  right  to  condemn  has  no*  aj^pHcation  to  the 
power  to  purchase.  {TaUman  v.  Syracuse  B.  B.  Co.,  4  Abb. 
Ct.  App.  Dec.  351,  353 ;  Tracy  v.  Troy  iik  B.  B.  B.  Co.,  38 
^.  Y.  433,  437 ;  Iludler  v.  Golden,  36  id.  446,  447 ;  Stief  v. 
Hurt,  1  id.  20,  30 ;  People  v.  Supervisors,  etc.,  51  id.  401, 
406;  V.  S.  V.  Gear,  3  How.  [U.  S.]  131 ;  Waller  v.  Harris,  20 
Wend.  561 ;  In  re  Water  Comrs.,  96  N.  Y.  477 ;  People  v. 
Quigg,  59  K  Y.  88 ;  In  re  Central  Park,  50  id.  497  ;  Whipple 
V,  Christian,  80  id.  526;  Laws  of  1888,  chap.  583,  §  35.)  No 
exclusive  privilege  was  granted  by  the  act  of  annexation.  The 
lefipslature  merely  observed  and  enforced  the  good  faith  uni- 
fonnly  exhibited  towards  those  who  have  invested  their  m^ney 
SicKELS  — V.OL.  LXXXI.        44 
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in  corporate  securities  when  it  provided  that  the  bonds  held 
by  innocent  purchasers  for  value  should  be  liquidated  by  city 
bonds  in  the  acquisition  of  the  property  upon  which  they  had 
become  a  lien  by  the  laws  of  the  state.  {Duryee  v.  Marjory 
etc.,  96  N.  Y.  477.) 

Wm,  J.  Gayner  for  respondent.  The  defendant  officials 
are  without  power  to  purchase  the  stock  or  the  property  of  the 
defendant  corporation.  (Laws  of  1886,  chap.  335,  §  16; 
PeopU  V.  Woodrtiff,  32  N.  Y.  355,  360 ;  Bergen  v.  Powell, 
94  id.  591 ;  Laws  of  1888,  chap.  583.)  The  scheme  for  the 
obtaining  by  the  city  of  the  property  of  the  company,  is  uncon- 
stitutional and  void,  for  the  reason  that  the  legislature  assuinas 
to  fix  the  value  or  damages  to  be  paid.  {Freeman  v.  A  uld, 
44  N.  Y.  50 ;  Const.  N.  Y.  art.  1,  §  7 ;  Mills  .on  Em.  Domain, 
§  85  ;  PeopU  ex  rel,  v.  Briggs,  50  N.  Y.  553,  556 ;  People  ex 
rel,  V.  Kenny,  96  id.  294;  Lawton  v.  Steele,  119  id.  226,  241; 
Jones  V.  Jones,  104  id.  234 ;  PeopU  v.  Porter,  90  id.  08 ; 
Neshmeier  Y.  State,  11  Ind.  482,  485;  Sutherland  on  Stat. 
Const.  §§  176,  178 ;  Peop)U  ex  rel  v.  Otis,  90  N.  Y.  48 ;  ^Var' 
renY.  Mayor,  etc,  2  Gray,  84;  Poindexter  v.  Greenhow,  114 
IT.  ^.  270.)  The  act  (§  4)  purported  to  give  it  a  new  or  addi- 
tional franchise  or  right  to  furnish  water  in  the  annexed  terri- 
tory, by  in  terms  providing  that  the  ''  City  of  Brooklyn  shall 
not  distribute  or  furnish  water  for  consumption  or  use  within 
said  territory,  or  lay  any  pipes  or  mains  for  the  distribution  or 
supply  of  water  within  said  territory,  until  the  expiration  of 
the  charter  of  said  company,  or  until  the  said  city  shall  purchase 
or  acquire  the  property  of  said  company  as  in  the  next  section 
provided."  This  provision  is  unconstitutional  and  void  ;  and 
it  follows  that  the  enhanced  amount  which  the  defendant 
officials  agreed  to  pay  on  account  of  the  franchise  granted  by 
such  provision,  is  an  illegal  expenditure,  and,  therefore,  waste. 
(Const  N.  Y.  art.  3,  §  18 ;  Laws  of  1859,  §  18 ;  Laws  of  18.S8, 
chap.  583,  §  3  ;  Baity  v.  Mayor,  ete.,  3  Hill,  531  ;  PeopU  ex 
rel.  V.  BatcheUor,  53  N.  Y.  128,  141  ;  Potter  on  Corp.  §  17 ; 
In  M  U.  F,  Co,,  98  N.  Y.  139 ;  Trustees^  etc.,  v.  Boome,  93 
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id.  313.)  The  annexation  bill  also  violates  section  16  of  article 
3  of  the  State  Constitution,  viz. : "  No  private  or  local  bill,  which 
may  be  passed  by  the  legislature,  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  in  the  title."  {People  v. 
HUh,  35  N.  Y.  449  ;  Petitian  of  Blodgett,  89  id.  392  ;  Ga^Mn 
V.  Meek^  42  id.  186  ;  Huber  v.  People^  49  id.  132  ;  Johnson  v. 
Spker,  107  id.  185,  202  ;  In  re  Paxil,  94  id.  497,  506 ;  In  re 
Mayor,  eh\,  99  id.  569,  577  ;  Astor  v.  A,  P.  P,  Co.,  113  id.  93, 
109, 110  ;  In  re  Sackett  St.,  74  id.  95,  102 ;  Pullman  v.  Mayor, 
et/^.,  54  Barb.  169.)  The  clause  purporting  to  empower  the 
directors  of  the  defendant  company  to  sell  out  all  of  its  assets, 
including  its  franchise,  is  unconstitutional  and  void,  in  that  it 
violates  the  United  States  Constitution  and  the  Constitution  of 
this  state  guaranteeing  private  rights  and  prohibiting  the  pass- 
ing of  any  law  affecting  contract  relations.  {Broadway  Pa'd- 
road  Case,  111  N.  Y.  1;  Powers  v.  Bergen,  6  id.  358; 
Br^'voort  v.  Grace,  53  id.  245  ;  People  vx  rrl.  v.  Kelly,  76  id. 
475;  Beveridge  v.  y.  Y.  E.  P.  P.  Co.,  113  id.  1;  Mora- 
wetz  on  Corp.  §  1047;  Mayor,  eti\,  v.  T.  T.  8.  P.  P.  Co.,  113 
N.  Y.  311.)  The  law  as  well  as  the  facts  must  be  "plainly" 
against  the  plaintiff  to  permit  a  revei*sal  of  the  order.  (//.  P, 
T.  Co.  V.  IF.  T.  P.  iit  P.  P.  Co.,  121  N.  Y.  397,  405.) 

Finch,  J.  It  is  conceded  that  we  cannot  review  the  order 
of  the  Special  Term  which  restrains  the  defendant  officials 
from  purchasing  the  property  and  franchises  of  the  Long  Island 
Water  Supply  Company  if  the  complaint  states  a  good  cause  of 
action.  The  suit  is  brought  by  a  taxpayer  of  the  city  of  Brook- 
lyn to  prevent  such  purchase  as  being  illegal  and  unauthorized 
and  amounting  to  a  waste  of  the  property  and  funds  of  the 
city,  and  it  was  a  proper  and  reasonable  exercise  of  discretion  'f 

on  tlte  part  of  the  court  to  restrain  the  purchase  pending  the  * 

litigation  in  aid  of  the  plaintiff's  remedy,  imless  we  are  able 
to  see  on  an  examination  of  the  complaint  that  he'  is  clearly 
and  certainly  not  entitled  to  the  ultimate  relief  which  he  seeks. 
The  appeal  comes  to  us  dependent  upon  that  proposition,  and 
with  a  frank  acknowledgment  that  the  appellants  can   only 
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succeed  by  satisfying  us  tliat  the  plaintiff  has  suffered  no  action- 
able wrong  and  is  entitled  to  no  equitable  relief. 

In  so  far  as  the  complaint  is  founded  upon  allegations  of 
waste  the  appellants  appear  to  be  right  in  their  assertion  that  no 
cause  of  action  is  pleaded ;  for,  while  the  complaint  alleges  the 
meditated  payment  of  an  extravagant  price  and  states  facts 
which  are  claimed  to  indicate  a  want  of  prudence  and  good 
judgment  on  the  part  of  the  mayor  and  his  associates,  yet  those 
facts  and  the  inferences  claimed  are  not  beyond  the  possibility 
of  explanation  and  criticism,  and  the  complaint  contains  no 
averment  of  fraud  or  collusion  or  bad  faith  on  the  part  of  the 
purchasing  officials.  We  have  quite  recently  declined  to 
become  arbitrators  between  taxpayers  and  their  nmnieipal 
officers  in  every  instance  of  disagreeing  opinions  or  conflicting 
judgments,  and  have  decided  that,  jurisdiction  in  the  officials 
existing,  the  courts  can  interfere  in  actions  like  that  before  us 
only  where  some  fraud  or  collusion  or  bad  faith  is  alleged  and 
proved.     {Talcott  v.  Buffalo,  125  N.  Y.  280.) 

It  is  said,  however,  on  behalf  of  the  plaintiff  that  the  com- 
plaint does  contain  allegations  of  fraud  on  the  part  of  the 
water  supply  company ;  averments  that  it  induced  tlie  defend- 
ant officials  to  contract  for  the  purchase  by  false  representar 
tions,  known  to  be  such  and  made  \\\i\\  the  intent  to  deceive,  as 
to  the  revenues  of  the  company  and  the  earnings  and  value 
of  the  stock.  But  the  action  authorized  by  section  1925  of 
the  Code  is  one  which  the  taxpayer  may  bring  against  the 
public  officer  because  of  some  fraud  or  bad  faith  on  his  part, 
or  to  restrain  some  illegal  action.  It  was  not  intended  as  a 
mode  of  putting  an  incapable  or  confiding  official  under  the 
protecting  guardianship  of  the  court  and  of  making  him  a 
ward  in  chancery  to  be  shielded  from  the  effects  of  his  o\vn 
folly,  nor  to  enable  a  taxpayer  to  try  a  question  of  fraud 
between  the  officer  and  those  who  are  dealing  with  him.  If 
the  officer  is  honest  and  faithful  no  suit  against  him  is  needed. 
The  taxpayer  may  explain  tohhn  the  facts  and  discover  to  him 
the  fraud  and  the  courts  are  open  for  his  j)rotection  and  the 
means  of  redress  are  at  hand.     It  is  only  when,  in  the  face  of 
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explanation  and  knowledge,  he  still  refuses  to  act  and  persij?t# 
in  carrying  out  the  wasteful  contract  that  an  action  against 
him  is  needed ;  and  then  it  rests  upon  his  misconduct,  upon 
his  collusion  and  fraud,  w^hich  must  be  alleged  and  proves  1. 
The  legislature  could  not  have  intended  that  the  courts  should 
supply  intelligence  and  prudence  to  incapable  oflScials  at  th*:* 
demand  of  a  taxpayer,  but  manifestly  did  intend  to  give  the 
latter  protection  against  the  dishonesty  or  fraud  of  the  munici- 
pal agents.  ' 

The  action,  therefore,  can  only  l>e  maintained,  if  at  all,  upoii 
the  further  ground  that  the  contemplated  purchase  by  tiie  I 

mayor  and  his  associates  is  beyond  tlieir  authority  and  wholly 
illegal  and  void.      The  complaint    contains    that  averment.  j 

There  is  no  disagreement  as  to  tlie  source  of  the  authority  u* 
purchase  if  any  has  been  granted,  and  it  is  claimed  to  exist  in 
tlie  terms  of  the  Annexation  Act,  which  merged  the  town  uf 
New  Lots  in  the  city  of  Brooklyn.     (Laws  of  1886,  chap.  SXk)  ■ 

Sections  of  that  act  reads  thus:  "The  mayor,  comptroller 
and  auditor  of  the  city  of  Brooklyn  are  hereby  authorized  Hmv 
and  in  the  name  of  the  city  of  Brooklyn  to  purchase  the  reser- 
voir, well,  machinery,  pipes,  franchises  and  all  other  propeity  I 
of  said  company  when  and  at  such  price  as  may  be  agreed  ' 
upon  by  said  officers  and  by  the  said  company  by  its  board  <tf 
directors  who  are  hereby  authorized  to  sell  and  convey  the                           1 
same  to  said  city,  and  in  case  said  parties  shall  be  imable  U^                           ^ 
rtgree  upon  a  price  for  the  purchase  and  sale  of  the  said  prop- 
erty then  in  that  case  the  power  to  acquire  said  property  and                            j 
franchises  by  the  right  of  eminent  domain  is  hereby  expressly                             1 
delegated  to  said  city  of  Brooklyn,  and  the  said  officers  in  the  , 
name  of  and  for  said  city  within  two  years  hereafter  may  pro- 
ceed to  acquire  and  may  acquire  all  such  property  by  proceed-                             ' 
ings  such  as  are  required  for  the  acquiring  of  additional  land 
for  railway  purposes  by  corporations  formed  under  the  pn^- 
visions  of   chapter  one  hundred  and  forty  of  the  Laws  uf 
eighteen  hundred  and  fifty.     And  all  such  property,  when 
thus  purchased  and  ac({uired,  shall  thereujxjn  become  and  1>r 
a  part  of  the  water  supply   property  of  the  said  city,  but  if 
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shall  be  held  subject  to  two  mortgages  now  on  said  property, 
each  niade  to  secure  the  sum  of  two  hundred  and  fifty  thou- 
sand dollars  and  interest." 

I  have  quoted  the  secdon  at  length  in  order  that  we  may 
better  judge  between  the  two  opposing  constructions  which 
have  been  presented  for  our  considoration.  As  often  happens, 
one  clings  to  the  precise  letter  of  the  enactment  while  the 
other  seeks  to  evolve  its  real  spirit  and  meaning ;  tlie  study  of 
one  ends  at  a  single  uncompromising  word,  while  that  of  the 
other  pervades  the  whole  section  and  cells  to  its  aid  the  light 
furnished  by  the  surrounding  circumstances.  The  defendants 
claim  that  it  confere  a  general  and  unlimited  authority  to  pur- 
chase the  property  of  the  water  supply  company  ''  when  "  an 
agreement  with  that  company  can  be  made  and  at  any  time  in 
the  future ;  and  the  plaintiflE  insists  that  the  act  contemplated 
an.  effort  to  agree  with  reasonable  promptness  and  one  which 
if  unsuccessful  could  be  followed  by  the  permitted  proceedings 
under  the  law  of  eminent  domain,  and  that  the  authority  did 
not  and  could  not  outrun  the  two  years  allowed  for  those  pro- 
ceedings. The  latter  is  the  interpretation  of  the  General  Term. 
Some  reference  to  the  situation  of  the  respective  parties  at 
the  date  of  the  enactment  will  aid  in  appreciating  its  pro- 
visions and  in  ascertaining  its  meaning. 

The  city  had  its  own  system  of  water-works,  with  ample 
power  to  extend  them  into  the  annexed  district,  and  the  right 
of  .eminent  domain  for  the  purpose  of  taking  land  or  extin- 
guishing water  rights  which  it  appears  to  have  obtained  in 
1857  when  it  was  vested  with  the  right  to  absorb  the  Nassau 
Water  Co.  That  company  was  incorporated  in  1855  (Chap. 
333),  for  the  purpose  of  supplying  the  "  consolidated  city  of 
Brooklyn  "  with  pure  water.  It  had  a  capital  stock  of  three 
millions  of  dollars,  for  nearly  one-half  of  which  the  city  was 
authorized  to  subscribe,  and  was  vested  with  the  right  of  emi- 
nent domain.  The  charter  further  autliorized  the  city,  at  any 
time  withi-n  twenty  years,  to  take  and  hold  the  entire  capital 
stock,  paying  tlierefor  the  amount  actually  paid  in  with  twenty 
per  cent  premium.     In  1857  (Chap.  22),  the  mode  of  acquisi- 
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tibn  was  changed.  The  stockholders  of  the  Nassau  Water  Co., 
upon  filing  their  consents  to  take  for  their  stock  par  and  seven 
per  cent  from  the  date  of  issue,  were  authonzed  to  sell  and 
the  city  to  buy.  The  directors  of  the  company  were  there- 
upon made  water  commissioners  of  the  city,  and  the  right  of 
eminent  domain  possessed  by  the  corporation  was  transferred 
to  the  city.  In  1859  (Chap.  396),  that  right  was  explicitly 
given,  and  the  extension  of  mains  and  construction  of  new 
work  authorized,  and  the  revision  of  1888  repeats  the  pro- 
visions. Under  one  or  more  of  these  acts  the  city  stood,  at 
the  date  of  the  annexation  of  New  Lots,  empowered  to  extend 
its  mains  through  the  annexed  district,  and  armed  with 
authority  to  condemn  the  land  or  water  rights  rendered  neces- 
sary by  the  extension.  If  at  that  time  it  had  already  absorbed 
the  Nassau  Water-  Company,  it  did  so  under  acts  which  fixed 
the  price  to  be  paid,  and  left  no  opportunity  for  extravagance 
or  waste.  But  at  the  date  of  the  Annexation  Act  the  town  of 
New  Lots  was  occupied  by  the  Long  Island  Water  Supply 
Company,  which  had  been  incorporated  under  the  general  act 
of  1873  (Chap.  737),  at  a  later  period  amended  by  the  act  of 
1881  (Chap.  213).  Under  these  laws  permission  had  been 
granted  to  the  company  to  supply  the  town  with  water,  and  it 
had  entered  upon  the  work  and  was  engaged  in  its  perform- 
ance. The  proposal  to  annex  the  town  of  New  Lots  to  Brook- 
lyn had  in  it  elements  of  danger  to  the  water  supply  company. 
If  the  city  should  parallel  the  existing  mains  and  furnish  its 
own  supply  the  company  might  easily  be  ruined,  and  it  was 
natural  that  the  interest  thus  threatened  should  seek  some 
measure  of  protection  in  the  Annexation  Act  itself.  It  is  not 
surprising,  therefore,  to  find  in  that  act  provisions  framed  to 
meet  the  emergency.  The  plan  adopted  was  to  authorize  a 
purchase  by  the  city  of  the  plant  of  the  company  and  shut  off 
the  city's  competition  if  it  refused  to  buy.  The  earlier  pro- 
jects of  similar  character  were,  as  we  have  seen,  conditioned 
upon  a  fixed  price,  but  in  this  instance  a  result  deemed  fair  to 
both  parties  was  effected  in  a  different  manner.  The  city  was 
given  an  option  to  purchase  at  a  price  agreed  upon,  or,  upon 
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failure  to  agree,  at  a  price  to  be  fi^ced  by  eomiiiissioners  of 
appraisal.  But  the  city  might  decline  to  buy  or  to  condemn, 
and  to  meet  that  emergency  section  four  of  the  act  provided 
that  the  city  should  not  extend  its  mains  into  the  annexed  dis- 
trict during  the  life  of  the  company  unless  the  option  to  pur- 
chase should  be  exercised.  The  plan  formulated  by  the 
Annexation  Act  thus  accomplished  two  things :  it  protected 
the  city,  if  it  chose  to  purchase,  by  giving  it  the  power  to  con- 
demn the  company's  franchise  as  well  aaits  tangible  property, 
which,  under  the  previous  acts,  it  could  not  have  done  [MaUer 
of  Rochester  Water  Com^rSy  66  N.  Y.  418):  and  if  the  city 
chose  not  to  buy,  the  act  protected  the  company  by  excluding 
during  its  charter  life  the  municipal  competition.  The  law 
put  neither  party  at  the  mercy  of  the  other,  but  equally 
guarded  the  rights  of  both.  It  said  to  the  city  in  substance  — 
buy  out  this  company  with  the  right  to  condemn  its  franchise 
if  it  asks  an  unfair  price,  or  else  let  it  alone  for  its  corporate 
life,  freed  from  your  ruinous  rivalry. 

I  think  that  is  the  fair  and  just  interpretation  of  the  statute. 
It  framed  a  special  provision  to  meet  a  special  emergency.  It 
was  for  the  city  an  enabling  act  of  which  it  could  avail  itself 
only  according  to  the  conditions  imposed  and  in  the  manner 
provided.  A  construction  which  leaves  the  authority  to  pur- 
chase operative  upon  the  expiration  of  the  two  years,  and  when 
the  power  to  condemn  has  ceased  to  exist,  and  when,  by  the 
city's  neglect  to  act,  the  value  of  the  company's  franchise  has 
been  gravely  increased,  and  so  puts  the  negotiation  wholly  at 
the  mercy  of  the  vendors  is  repugnant  to  the  purpose  of  fair- 
ness and  equality  which  the  statute  evidently  labored  to  secure. 

But  it  is  said  that  its  words  are  imperative  and  not  to  be 
changed  or  disregarded ;  that  there  is  authority  granted  to  buy 
"7/?/%^/t"  a  price  is  agreed  on  and  so  whether  within  or  with- 
out the  two  years.  With  all  due  respect  to  the  potency  of  the 
adverb  we  must  not  fail  to  observe  that  it  is  "  w^hen  "  arid  not 
"  whenever."  It  respects  a  point  of  time  in  the  progress  of  a 
single  negotiation  and  not  in  the  events  of  an  unlimited  future. 
It  contemplates  a  possible  agreement  as  to  price  in  the  course 
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I  of  tbe  one  authorized  negotiation,  of  the  one  permitted  effort 

I  to  buy,  and  ''  when "  that  occui^s  the  authority  to  purchase 

arises.     But  if  the  single  negotiation  contemplated  ends  in  a 

disagreement  then  the  statute  declares  —  "  then  in  that  case  "  — 

I  the  city  may  condenm,  but  must  exercise  tlie  right  within  two 

years  or  not  at  all.     The  only  negotiation  authorized  is  one 

I  which  may  so  end  in  a  disagreement  as  to  permit  of  a  con- 

I  demnation ;  may  so  end  that  "  then  in  that  case  "  the  right  of 

I  eminent  domain  may  be  employed  ;  and  no  other  or  broader 

I  authority  is  given  or  contemplated.     It  is  not  an  authority 

which  is  general  and  unlimited,  but  one  which  is  special  and 

I  particular ;  it  is  not  a  rule  of  action  under  all  circumstances, 

I  but  one  to  meet  and  iit  a  present  and  specified  emergency ;  it 

is  an  option  which,  if  unexercised  within  the  designated  limits 

and  prescribed  manner,  is  lost  forever  and  does  not  survive ; 

it  is  an  authority  for  one  negotiation  which  must  culminate  in 

agreement   or  disagreement  in  such  time  as  to  permit  the 

ulterior  and  consequent  power  to  operate ;  it  is  a  right  only  to 

be  exercised  while  the  vendor  is  under  the  shadow  and  restraint 

of  the  law  of  eminent  domain.     Thus  understood,  the  adverb 

"  when  "  has  its  due  allowance  of  force  and  meaning  and  is 

neither  superfluous  nor  independent  of  its  surroundings. 

And  so,  while  we  freely  acknowledge  that  the  question 
admits  of  honest  differences  of  opinion,  we  deem  the  con- 
struction of  the  General  Term  the  correct  and  accurate  inter- 
pretation of  the  statute. 

The  order  should  be  affirmed,  with  costs. 
All  concur. 
Order  affirmed. 
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John  Power,  as  Executor,  Respondent,  v.  John  Speckman, 
Impleaded,  etc.,  Appellant. 

All  final  decrees  of  a  surrogate  against  an  administrator,  which  adjudge 
money  of  the  estate  in  his  hands  due  and  payable  to  parties  entitled, 
run  against  him  personally  and  de  bonis  proprits,  and  may  be  docketed 
and  become  a  general  lien  enforceable  by  execution.  ' 

In  case  of  such  a  decree  all  that  is  necessary  in  order  to  hold  the  sureties 
upon  the  administrator  s  bond  is  that  the  proceeding  should  show  that  the 
judgment  was  rendered  for  an  official  default. 

Where  the  papers  upon  which  the  decree  was  rendered  are  imperfect  or 
ambiguous,  the  facts  may  be  examined  sufficiently  to  determine  whether 
the  decree  was  purely  personal  or  one  touching  the  administration. 

In  an  action  against  defendant  as  surety  upon  the  bond  of  B.,  as  adminis- 
tratrix of  O.,  it  appeared  that  O.  was  supposed  to  have  died  intestate. 
B.,  the  only  next  of  kin,  having  renounced  administration,  the  public 
administrator  was  appointed  and  letters  duly  issued  to  him.  He  entered 
upon  his  duties;  about  |500  came  to  his  hands,  which  he  received  from 
B.  as  being  the  whole  estate.  B.  thereafter,  upon  a  petition  duly  veri- 
fied, which  alleged  that  the  estate  amounted  to  $2,800  and  set  up  all  the 
necessary  jurisdictional  facts,  was  appointed  administratrix  and  the 
bond  in  suit  executed.  The  public  administrator  thereupon  filed  a 
petition  which  alleged  his  own  appointment  and  authority  and  the 
possession  by  B.  of  $2,800  belonging  to  the  intestate  as  described  in  her 
petition;  a  citation  was  issued,  upon  return  of  which  the  surrogate 
ordered  B.  to  pay  over  said  sum  to  the  public  administrator.  Before 
such  order  took  effect  a  will  of  O.  was  discovered  and  proved  and  letters 
issued  to  plaintiff,  and  thereby  the  former  letters  were  revoked.  (Code 
Civ.  Pro.  §2684.)  Plaintiff  procured  a  decree  directing  B.  to  pay  over  to 
him  said  sum  of  $2,800  which  she  failed  to  do.  Defendant's  answer 
admitted  that  B.,  as  administratrix,  received  certain  moneys  of  the 
estate.  Neither  the  petition  of  the  public  administrator  nor  the  decrees 
of  the  surrogate  indicate  how  or  in  what  character  B.  held  the  money. 
Held,  that  the  appointment  of  B.  as  administratrix  was  not  void  because 
of  the  previous  appointment  of  the  public  administrator,  that  fact 
simply  made  it  erroneous  or  irregular  and  liable  to  be  reversed  on  appeal 
or  vacated  on  a  proper  application;  that  the  order,  in  the  absence  of 
proof  of  fraud  or  collusion,  could  not  be  questioned  collaterally  (Code 
Civ.  Pro.  ts  2473),  and  the  sureties  ui)on  B.'s  bond  were  liable  for  her 
proper  performance  of  duty  as  long  as  her  letters  remained  unrevoked; 
that  even  if  B.  took  the  money  of  the  estate  as  an  individual,  as  soon  as 
letters  were  issued  to  her  she  held  it  as  administratrix  (Code  Civ.  Pro. 
§  2596)  and  as  she  became  liable  to  deliver  said  money  to  the  executor 
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upon  his  appointment  and  the  revocation  of  her  letters,  the  suiropcte's 
decree  directing  payment  to  said  executor  bound  B.  and  her  sureties. 
(Code  Civ.  Pro.  §  2605.) 

(Argued  April  22,  1891;  decided  May  5,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  December  8,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  witho^it 
a  jury. 

This  action  was  upon  a  bond  alleged  to  have  been  given  by 
defendant  Gertrude  Burmester,  as  administratrix  of  the  estate 
of  "Bumhardine,  known  as  ^Dina'  Overbeck,  deceased." 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Robert  P.  Getty  for  appellant.  The  letters  of  administra- 
tion granted  to  the  public  administrator  were  in  all  respects 
valid.  (2  K.  S.  74,  §  27 ;  Laws  of  1863,  chap.  362,  §  3  ;  Laws 
of  1867,  chap.  782,  §  6 ;  Code  Civ.  Pro.  §§  2590,  2660.)  The 
public  administrator  had  sole  and  exclusive  authority  over  the 
decedent's  property  during  all  times  that  his  letters  were  in 
force.  (Code  Civ.  Pro.  §  2592.)  The  letters  of  the  public 
administrator  were  in  force  at  the  time  of  the  alleged  grant  to 
Gertrude  Burmester.  The  letters  to  the  public  administrator 
were,  as  a  matter  of  law,  in  full  force  and  effect.  (Code  Civ. 
Pro.  §§  2487,  2568,  2684;  Laws  of  1882,  chap.  410,  §  236; 
Laws  of  1871,  chap.  335 ;  Laws  of  1877,  chap.  154;  Laws  of 
1882,  chap.  124.)  The  letters  of  the  public  administrator 
being  in  force  at  the  time  of  the  granting  of  the  alleged  letters 
to  Gertrude  Burmester,  the  latter  were  null  and  void.  (Code 
Civ.  Pro.  §§  2472,  2592;  Laws  of  1863,  chap.  372,  §  3 ;  Laws 
of  1867,  chap.  782,  §  6 ;  2  E,  S.  76,  §  34 ;  R(Hlerigas  v.  E.  Ii\  S. 
Inst,  63  N.  Y.  464 ;  2  K.  S.  81,  §  60.)  Gertnide  Burmester 
not  being  administratrix,  there  was  no  default  in  the  condition 
of  the  bond.  (if.  3f.  B,  Assn,  v.  ConUlng,  90  N.  Y.  116 ; 
Ward  ^.  Stahl,  81  id.  406.)  The  surrogate  not  having  juris- 
diction to  appoint  Gertrude  Burmester  administratrix,  the  bond 
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was  without  ooneideration  and,  therefore,  void.  (Code  Civ. 
Pro.  §  2667.)  The  fact  that  the  defendant  Speekman  signed 
this  alleged  bond  did  not  make  his  act  in  so  doing  an  estoppel 
m  pais.  (Bigelow  on  Est.  [5th  ed.]  570 ;  Bispham  on  Eq. 
348.)  No  action  will  lie  against  the  sureties  upon  an  adminis- 
trator's bond  until  proceedings  for  an  accounting  have  been 
had  against  the  administrator  and  his  default  established 
therein.  {Perkins  v.  Stirmnel^  114  N.  Y.  359;  Haight  v. 
BrisUn,  100  id.  219 ;  Hood  v.  Hood,  85  id.  561.) 

Lewis  J,  Cardan  for  respondent  The  defendants  Speck- 
man  and  Touwsma,  are  liable  for  the  amount  of  their  princi- 
pal's defalcation.  {ScoJieM  v.  Churchill,  72  N.  Y.  565  ;  Kelly 
v.  West,  80  id.  139 ;  Harrison  v.  Clark,  87  id.  572 ;  Kivibel 
v.  Newell,  7  Hill,  116 ;  35  Penn.  St  148-150.) 

Finch,  J.  One  of  the  sureties  of  the  administratrix,  who 
has  been  sued  for  her  default,  seeks  to  reverse  the  recovery 
against  him  upon  two  grounds.  He  claims  that  her  appoint- 
ment was  void,  and  that  she  has  not  been  required  t-o  aex»ount. 
The  case  shows  that  Mrs.  Overbeck  was  supposed  to  have 
died  intestate,  and  that  her  sister,  Mrs.  Burmester,  was  the 
only  next  of  kin  entitled  to  administration ;  that  she  renounced, 
and  the  public  administrator  was  appointed,  and  letters  duly 
issued  to  him.  He  seems  to  have  entered  upon  his  duties,  and 
out  of  a  small  fund  which  came  to  him,  amounting  to  less 
than  five  hundred  dollars,  to  have  paid  the  funeral  expenses. 
Nevertheless,  about  a  year  later,  Mrs.  Burmester  presented  a 
petition  to  the  same  surrogate  for  her  own  appointment  as 
administratrix.  It  was  duly  verified  and  established  all  the 
jurisdictional  facts  necessary  to  validate  the  order  which  he 
made  appointing  her  administratrix.  The  Code  provides,  after 
declaring  the  general  jurisdiction  of  the  Surrogate's  Court, 
that  where  its  decree  is  drawn  in  question  collaterally,  and  the 
necessary  parties  were  duly  cited  or  appeared,  the  jurisdiction 
is  presumptively  and,  in  the  absence  of  fraud  or  collusion,  con- 
clusively established  by  the  allegation  of  jurisdictional  facts 
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contained  in  the  petition.  (§  2473.)  That  document  showed 
that  there  was  no  person,  prior  entitled,  to  be  cited,  and  the 
order,  therefore,  in  the  absence  of  any  proof  of  fraud  or  col- 
lusion, could  not  be  questioned  collaterally.  We  have  upheld 
such  an  order  where  the  person  alleged  to  have  died  intestate 
was  in  fact  living  {Roderigas  v.  East  River  Savings  Inatitu- 
twTiy  63  N.  Y.  460;  O'Connor  v.  Huggins,  113  id.  612); 
where  there  had  been  no  citation  to  the  widow,  or  renunciation 
by  her  {Kelly  v.  West,  80  N.  Y.  139) ;  and  have  asserted  its 
conclusive  character  where  the  cause  of  action  arose  under  the 
statutes  of  another  state.  {Leonard  v.  Columbia  Steam  Nam- 
gation  Co,,  84  N.  Y.  48.)  The  order  of  the  surrogate  appoint- 
ing Mrs.  Burmester  was  thus  not  void  or  without  jurisdiction 
because  of  the  previous  appointment  of  the  public  adminis- 
trator. That  fact  simply  made  it  erroneous  or  irregular,  and 
liable  to  be  reversed  on  appeal  or  vacated  on  a  proper  applicar 
tion.  Even  in  the  latter  case,  if  Mrs.  Burmester  could  fur- 
nish some  lawful  reason,  within  the  requirements  of  the  Code, 
for  the  revocation  of  the  prior  letters,  they  might  have  been 
revoked  and  her  own  authority  permitted  to  stand.  It  was 
upon  that  appointment  of  Mrs!  Burmester  that  the  bond  of  the 
defendants  was  executed,  and  since  the  appointment  was  not 
void  the  sureties  became  liable  for  her  proper  performance  of 
duty  so  long  as  it  remained  unrevoked.  She  could  not  deny 
the  character  she  had  voluntarily  acquired,  however  it  might 
be  ^vith  others. 

But  in  her  petition,  Mrs.  Burmester  described  the  property 
of  the  intestate  as  amounting  to  twenty-eight  hundred  dollars, 
which  was  a  very  much  larger  sum  than  had  gone  into  the 
hands  of  the  public  administrator,  who  had  received  it  from 
her  as  being  tjie  whole  estate,  and  his  suspicions  were  thereby 
aroused.  He  filed  a  petition  with  the  surrogate  in  which  he 
alleged  his  own  appointment  and  authority  and  the  possession 
by  Mrs.  Bunnester  of  the  twenty-eight  hundred  dollare  belong- 
ing to  the  intestate  which  she  had  described  in  her  petition, 
and  asked  for  a  citation  requiring  her  to  show  cause  why  she 
should  not  pay  it  over  to  him.     He  did  not  call  her  adminis- 
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tratrix,  for  in  setting  up  his  own  prior  right  he  could  not  be 
expected  to  recognize  hers.  But  wlien  she  appeared  before 
the  surrogate,  in  answer  to  the  citation,  tlie  question  presented 
was  which  had  the  prior  right.  Both  held  letters,  and 
Mrs.  Burmester,  holding  as  she  did  the  money  of  the  estate, 
held  it  as  administratrix,  and  would  so  have  continued  to  hold 
it,  lawfully  and  properly,  but  for  the  assertion  of  the  j)rior 
right.  The  surrogate  decided  in  favor  of  the  public  adminis- 
trator, and  adjudged  and  ordered  that  she  should  pay  the 
money  over  to  him. 

.  Then,  and  before  any  enforcement  of  the  order,  the  affair 
took  a  new  shape.  A  last  will  and  testament  of  Mrs.  Over- 
beck  was  discovered  and  admitted  to  probate,  and  letters  testa- 
mentary issued  to  the  present  plaintiff.  In  such  a  case  ^  the 
Code  provides  (§  2684)  that  the  decree  granting  probate  shall 
revoke  the  former  letters.  The  decree  itself  is  not  in  the 
record,  and  we  must  assume  obeyed  the  law  and  revoked  the 
letters  to  the  public  administrator  and  to  Mrs.  Burmester,  and 
each  became  at  once  liable  to  account  to  the  executor  for  the 
funds  of  the  estate.  Tlie  Code  further  provides  (§  2596)  that 
a  person  to  whom  letters  are  issued  is  liable  for  money  in  his 
hands  or  under  his  control  when  his  letters  were  issued,  in 
whatever  capacity  it  was  received.  So  that,  even  if  Mrs.  Bur- 
mester took  the  money  as  an  individual,  the  moment  letters 
were  issued  to  her  she  held  thfe  fund  as  administratrix.  And 
the  answer  of  Speckman  admits  that  as  administratrix  slie 
received  into  her  possession  certain  funds  and  property  of  the 
estate. 

The  executor  after  his  appointment  obtained  a  decree  from- 
the  surrogate  that  said  Gertrude  Burmester  be  and  she  hereby 
is  directed  to  pay  to  the  said  John  Power,  executor,  the  said  sum 
of  two  thousand  eight  hundi-ed  dollars.  By  section  2605  of 
the  Code  tlie  successor  of  an  administrator  whose  letters  have 
been  revoked  may  compel  the  latter. to  "  deliver  over  money  or 
other  property,"  and  is  further  authorized  with  the  assent  of 
the  surrogate  to  prosecute  the  official  bond. 

It  follows  that  since  the  appointment  of  Mrs.  Burmester  was 
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not  void  but  goo<l  until  vacated  or  set  aside,  and  liowever  she 
originally  received  the  money  she  held  it  as  administratrix  the 
moment  her  letters  were  issued  ;  and  since  she  became  liable 
to  deliver  the  money  to  the  executor  upon  his  appointment 
and  the  revocation  of  her  own  letters,  the  decree  of  the  surro- 
gate was  within  his  jurisdiction,  and  bound  her  as  well  as  her 
sureties.     (Scojidd  v.  ChurchiUj  72  N.  Y.  565.) 

It  is  quite  true  that  there  are  proceedings  in  aid  of  an  exec- 
utor or  administrator  which  enable  him  by  process  of  the  surro- 
gate and  through  his  decree  to  recover  from  an  individual 
money  or  property  of  the  estate  (Code,  ^§  2706-2710);  and 
that  the  petition  of  the  public  administrator,  as  also  that  of  the 
executor  and  the  two  decrees  of  the  su/rogate  contiiin  nothing 
on  their  face  to  indicate  how  or  in  what  charater  the  party 
proceeded  against  held  the  money,  and  so  it  is  possible  to  argue 
that  the  decrees  were  against  Mrs.  Burmester  only  as  an  indi- 
vidual and  not  as  administratrix,  which  result  would  discharge 
the  sureties ;  but  the  facts  established  dissolve  the  ambiguity 
and  show  the  true  character  of  the  decree.  Had  the  proceed- 
ing against  her  been  distinctively  as  an  individual  it  could  not 
have  been  maintained,  for  the  recital  in  the  petition  of  the 
public  administrator  of  her  petition  for  letters  shows  that  the 
fact  of  her  appointment  appearing  on  the  surrogate's  own 
records  was  drawn  to  his  attention,  and  would  have  been  a  com- 
plete defense  and  recpiired  a  dismissal  of  the  proceeding.  As 
we  have  seen,  it  stands  admitted  by  the  answer  that  she  held 
the  property  of  the  estate  as  administratrix  and  that  possession 
was  lawful  and  could  not  be  interfered  with  until  some  para- 
mount  right  was  shown ;  and  that  was  established,  first,  by  the 
prior  right  of  the  public  administrator,  and,  second,  l)y  the  supe- 
rior right  of  the  executor.  And  so,  wlrile  it  is  difficult  to  under- 
stand how  all  the  complications  arose,  or  to  approve  the  ambigu- 
ous form  of  the  papers,  yet  we  are  not  required  to  misinterpret 
them  and  quite  enough  appears  to  show  that  Mrs.  Burmester  waa 
liable  as  administratrix,  and  that  the  decree  against  her  was 
for  the  non-performance  of  official  duty.  All  final  decrees 
against  an  administrator  which  adjudge  money  of  the  estate 
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in  liis  hands  due  and  payable  to  parties  entitled,  run  against  him 
personally  and  de  bonis  prop7ms^  for  they  may  be  docketed 
and  become  a  general  lien  and  be  enforced  by  execution  which 
ranges  over  all  his  property.  They  do  not  adjudge  that  he  pay 
as  administrator,  but  that  he  pay ;  and  always  in  the  case  of 
such  a  decree  the  liability  of  the  sureties  requires  that  the  sub- 
stance of  the  proceeding  shall  show  that  the  judgment  was 
rendered  for  an  official  default.  Ordinarily  that  may  be  ascer- 
tained by  reference  to  the  petition  and  the  form  of  the  account, 
but  where  they  are  imperfect  or  ambiguous  the  facts  may  be 
examined  sufficiently  to  determine  whether  the  decree  was  one 
purely  personal  or  one  touching  the  administration  of  the 
estate.  That  the  decree  in  this  case  was  of  the  latter  char- 
acter is  further  indicated  by  the  fact  that  no  question  about  it 
except  that  of  fraud  was  raised  by  the  answer  and  no  objection 
to  the  decree  was  made  when  put  in  evidence,  and  there  was 
no  motion  for  a  nonsuit  founded  on  its  insufficiency  as  against 
the  sureties.  If  such  objections  had  been  taken  evidence  as  to 
the  hearing  before  the  surrogate  might  have  been  oflEered  and 
the  matter  in  some  way  relieved  from  any  doubt  and  ambi- 
guity. {Sinith  V.  Smith,  79  N.  Y.  634.)  The  sureties  evi- 
dently did  not  misinterpret  the  decree  at  the  trial  and  we 
ought  not  to  do  so  now. 

The  judgment   should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 


The  People  ex  rel.  John  L.  Cook  et  al.,  Appellants,  v.  Egbert 
H.  Hildreth  et  al.,  Respondents. 

The  office  of  an  appeal  from  a  detennination  of  commissioners  of  liigjiways 
laying  out  a  liighway,  is  to  review  the  determination  upon  the  merits; 
the  referees  appointed  thereupon  are  confined  to  an  examination  on  the 
merits  and  are  bound  to  proceed  upon  the  assumption  that  the  order  of 
the  commissioners  is  valid. 

The  office  of  a  writ  of  certiorari  to  review  such  a  determination  is  to  decide 
questions  of  law.  The  court  may  inquire  as  to  the  jurisdiction  of  the 
commissioner, whether  he  pursued  the  mode  required  by  law,  whether 
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any  legal  rules  were  violated  to  the  prejudice  of  the  relator,  and  it  may 
examine  the  facts  so  far  as  to  ascertain  whether  the  determination  was 
supported  by  evidence  or  was  against  the  prepondering  weight  of  evi- 
dence.    (Code  Civ.  Pro.  g  2140.) 

The  two  remedies,  therefore,  are  not  inconsistent  and  may  be  pursued 
concurrently. 

Such  determination  is  final  and  binding  when  made,  recorded  and  posted 
within  the  meaning  of  the  provision  of  the  Code  of  Civil  Procedure 
(§  2125),  which  requires  that  a  certiorari  to  review  it  must  be  granted 
and  served  within  four  months  after  the  determination  becomes  binding 
upon  the  relator  or  the  person  whom  he  represents;  and  the  fact  that  an 
appeal  has  been  brought  to  review  the  order  does  not  suspend,  during 
its  pendency,  the  running  of  the  statute. 

Where,  therefore,  shortly  after  the  making  of  an  order  by  highway  com- 
missioners laying  out  a  highway,  an  appeal  was  taken  therefrom  and 
within  four  months  after  the  referees  appointed  thereon  made  their 
decision  affirming  the  order  of  the  commissioners,  but  nearly  a  year  after 
said  order  was  made,  a  writ  of  certiorari  was  issued,  held,  that  the  writ 
was  properly  quashed. 

(Submitted  April  22,  1891;  decided  May  5,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department  made  May  13,  1889, 
which  aiBrmed  an  order  of  defendants  as  commissioners  of 
highways  laying  out  a  highway  and  quashed  a  writ  of  cer- 
tiorari to  review  said  order. 

The  facts,  so  far  a  material,  are  stated  in  the  opinion. 

B.  K,  Payne  for  appellants.  The  decision  of  the  court 
that  a  variance  of  a  route  of  a  proposed  public  road  by  the 
highway  commissioners,  200  feet  at  one  end  and  1,000  feet 
at  the  other,  from  that  applied  for,  is  not  an  unlawful  variance 
exceeding  such  officers'  jurisdiction,  and  that  the  time  during 
which  the  order  of  the  commissioners  laying  out  the  road  was 
inoperative  and  suspended  by  appeal  before  referees,  is  never- 
theless to  be  operative  for  the  purpose  of  limiting  the  writ  of  cer- 
tiorari is  erroneous.  (Code  Civ.  Pro.  §  2135.)  Tlie  commis- 
sioners exceeded  their  jurisdiction.  {People  ex  rel,  v.  Village  of 
Whitney's  Point,  102  N.  Y.  81 ;  Laws  of  1870,  chap.  291 ; 
Laws  of  1871,  chap.  870 ;  People  ex  rel.  v.  Carman,  47  Hun, 
380.)  In  computing  the  four  months'  limitation  of  time  for 
Siokels— Vol.  LXXXI.         46 
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bringing  a  writ  of  certiorari,  the  time  during  which  the 
determination  to  be  re\newed  is  suspended  by  law  sliould  be 
excluded.  (Laws  of  1861,  chap.  311 ;  Thompson  on  High- 
ways, 305 ;  Ctai'Jc  v.  Phdps^  4  Cow.  190.)  A  certiorari  is 
not  proper  while  an  appeal  is  pending  to  the  county  judge 
from  the  decision  of  the  commissioners.  (PeopU  v.  WalJuce^ 
4  N.  Y.  Supp.  438 ;  Thompson  on  Highways,  309 ;  Clark  v. 
Phelps^  4  Cow.  206.)  The  statute  is  imperative  that  the 
applicant  for  a  highway  through  enclosed,  improved  or  culti- 
vated land,  without  the  consent  of  the  owner,  shall  specify,  as 
near  as  may  be,  the  route  of  the  proposed  highway  or  street, 
and  the  several  tracts  of  land  through  which  the  same  is  pro- 
posed to  be  laid.  (1  K.  S.  514,  §  59 ;  People  v.  Village  of 
Whitney's  Point,  102  N.  Y.  S^.)  The  order  of  the  commis- 
sioners being  adjudged  void,  as  it  ought  to  be,  the  order  of  the 
referees  affirming  it  will  fall  with  it  {Roberts  v.  S.  S.  D,  Co,y 
123  N.  Y.  58,  68.) 

E,  A,  Carpenter  for  respondents.  The  writ  of  certiorari 
should  have  been  granted  and  served  within  four  calendar 
months  after  the  determination  to  be  reviewed  became  final 
and  binding  upon  the  relators,  either  in  law  or  in  fact.  (Code 
Civ.  Pro.  §  2125 ;  StUwell  v.  Carpenter,  59  X.  Y.  414.)  The 
contention  of  the  relators  that  in  computing  the  four  months^ 
limitation  for  bringing  the  writ  of  certiorari,  the  time  during 
which  the  determination  of  the  comniissioners  was  inoperative 
by  virtue  of  the  appeal,  should  be  excluded,  cannot  obtain, 
(Code  Civ.  Pro.  §  2125 ;  2  E.  S.  [5th  ed.]  405,  §  133 ;  Laws 
of  1861,  chap.  311.)  The  commissioners  have  not  exceeded 
their  jurisdiction.  {Hallock  v.  Woohey,  23  Wend.  328  ;  People 
V.  Dutchess,  Id.  360.)  The  relators  are  not  injured  by  the 
order  of  the  commissioners.  {Peoph  ex  ret,  v.  SchiU,  5  Lans^ 
352.)  The  fact  that  the  road  as  laid  out  passes  through 
improved  lands  other  than  those  mentioned  in  the  application 
does  not  establish  a  variance  sufficient  to  render  the  proceed- 
ings void.  {Snyder  v.  Trumprour,  38  N.  Y,  355  ;  People  ex 
Tel,  V.  Tompkins,  4  T.  &  C.  133.) 
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Andrews,  J.  Section  2125  of  the  Code  of  Civil  Procedure 
requires  that  a  writ  of  certiorari  to  review  a  determination 
mast  be  granted  and  served  within  four  calendar  months  after 
the  detennination  becomes  binding  upon  the  relator,  or  the 
person  whom  he  represents,  except  where  the  relator  or  his 
representative  is  under  some  one  or  more  of  the  disabilities 
specified  in  section  2126. 

The  determination  of  the  commissioners  laying  out  the  high- 
way sought  to  be  reviewed  by  the  certiorari  in  this  case  was 
made,  recorded  and  posted  April  30,  1887.  The  writ  of 
certiorari  was  not  issued  until  April  24,  1888,  and  not  served 
until  May  4,  1888.  The  relators  were  under  none  of  the  disa- 
bilities  specified  in  section  2126,  and  the  application  for  the 
writ  riot  having  been  made  until  nearly  a  year  after  the  order 
of  the  commissioners  had  been  made,  the  statute  would  seem 
to  be  a  complete  defense  to  this  proceeding.    • 

But  the  relators  rely  upon  certain  subsequent  proceedings 
which  as  is  claimed  suspended,  during  their  pendency,  the 
nmning  of  the  statute.  On  the  3d  day  of  June,  1887,  an 
appeal  was  taken  by  the  relators  from  the  order  of  the  com- 
missioners, and  referees  were  duly  appointed  pursuant  to  the 
statute,  who  on  the  29th  day  of  March,  1888,  made  their 
decision,  affirming  the  order  of  the  commissioners  laying  out 
the  highway.  It  is  claimed  that  an  appeal' suspends  the  power 
of  the  commissionere,  and  that  until  their  acts  are  afiirmed, 
they  caimot  open  the  road,  and  such  is  the  rule.  {Clark  v. 
Phelps^  4  Cow.  190.)  Lpon  this  the  further  claim  is  based 
that  the  order  of  the  commissioners  laying  out  the  road  did 
not  become  "  final  and  binding  upon  the  relators "  until  the 
appeal  was  determined,  and  that  in  counting  the  time  given 
for  the  granting  of  the  writ  of  certiorari,  the  period  during 
which  the  appeal  was  pending  should  be  deducted.  This  claim 
is,  we  think,  inadjnissible.  The  order  made  by  the  commis^ 
sioners  was  a  final  order.  It  was  binding  upon  tlie  relators 
and  upon  every  person  so  long  as  it  remained  unreversed,  pro- 
vided the  commissioners  had  jurisdiction. 

The  questions  presented  for  determination  upon  an  appeal 
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from  an  order  of  commissioners,  and  those  brought  up  by  a 
writ  of  certiorari,  are  not  the  same.  There  is  in  a  general 
sense,  the  distinction  which  exists  between  a  review  by  courts, 
of  questions  of  fact  and  law.  The  statute  authorizes  an  appeal 
in  order  that  there  may  be  a  reconsideration  by  another  tribunal 
of  the  merits  of  the  application  for  laying  out  a  highway,  in 
the  nature  of  a  review  of  the  action  of  the  commissioners. 
The  referees  may  consider  the  question  of  the  necessity  of  the 
proposed  highway,  whether  it  is  required  by  the  public  inter- 
ests, and  all  circumstances  bearing  upon  the  expediency  of 
laying  it  out,  and  they  may  reverse  or  affirm  the  action  of  the 
commissioners,  as  in  their  judgment  they  may  determine. 
They  are  confined  to  the  examination  of  the  case  on  the  merits 
and  they  are  to  proceed  upon  the  assumption  that  the  order  of 
the  commissioners  is  valid.  {Commissioners  v.  Judges  of 
Orange  County^  13  Wend.  432;  People  v.  Jvdges  of  Suffolk 
County^  24  id.  249 ;  People  ex  reL  Hubbard  v.  Harris^  63 
N.  Y.  391.) 

The  office  of  a  writ  of  certiorari  is  quite  different  The 
scope  of  the  writ  and  the  questions  which  may  be  determined 
thereon  are  defined  by  the  statute.  (§  2140.)  The  statute  has 
extended  the  operation  of  the  writ  beyond  what  it  had  at  com- 
mon law.  Not  only  may  the  court  inquire  as  to  the  jurisdic- 
tion of  the  body  or  the  officer  making  the  determination  which 
is  the  subject  of  review,  and  whether  it  has  pursued  the  mode 
reqiiired  by  law,  but  also,  whether  gny  legal  rules  have  l)een 
violated  to  the  prejudice  of  the  relator,  and  it  may  examine 
the  facts  so  far  as  to  ascertain  whether  the  determination  was 
supported  by  evidence,  or  was  against  the  preponderating 
weight  of  evidence. 

There  is  no  qualification  in  section  2125  of  the  Code,  or  in 
subsequent  sections,  which  prevents  the  application  of  the  four 
months'  limitation  in  a  case  like  this.  There  is  nothing  to 
prevent  a  relator  from  taking  botli  an  appeal  from  an  order 
of  the  commissioners,  and  suing  out  a  certiorari  at  the  same 
time  and  pursuing  both  remedies  concurrently.  The  deter- 
mination of  the  appeal  where  the  order  is  affirmed,  does  not 
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establish  the  legality  of  the  action  of  the  commissioners,  and 
if  a  relator  may  await  the  termination  of  the  appeal  before 
suing  out  the  certiorari,  serious  delay  would  in  many  cases  be 
occasioned. 

We  think  the  four  months'  limitation  is  a  bar  to  tliis  pro- 
ceeding and  the  order  should,  therefore,  be  affirmed. 

All  concur. 

Order  affirmed. 

Frederick  Kelver,  Kespondent,  v.  The  New  York,  CHicAcio 
AND  St.  Louis  Railroad  Company,  Appellant. 

The  provision  of  the  General  Kailroad  Act  requiring  every  railro^id  com- 
pany to  erect  and  maintain  fences  along  the  sides  of  its  track  wherever 
it  is  necessary  to  prevent  animals  from  getting  thereon  "  from  the  land 
adjoining  the  same,''  and  making  it  liable  for  all  injuries  done  by  its 
agents  or  engines  to  animals  thereon  until  such  fences  shall  have  been 
made  (§  44,  chap.  140,  Laws  of  1850,  as  amended  by  §  8,  chap.  282, 
Laws  of  1854)  imposes  a  several  obligation  upon  every  such  company  to 
fence  its  road  unless  a  natural  or  artificial  barrier  exists  which  will  pre- 
vent animals  from  reaching  the  track. 

In  an  action  to  recover  damages  for  the  killing  of  plaintiff's  cattle,  it 
appeared  that  defendant  is  one  of  five  railroad  companies  whose  tracks 
run  parallel  for  some  distance,  being  separated  only  enough  to  permit 
the  passage  pf  trains,  defendant's  tracks  being  the  central  ones.  No  fence 
had  been  built  along  the  exterior  of  the  outer  track,  and  there  was  no 
natural  or  artificial  barrier.  Plaintiflf's  cattle  strayed  from  a  farm 
adjoining  across  the  intervening  tracks  belonging  to  other  companies 
on  to  defendant's  track  where  they  were  killed  by  an  engine  running 
thereon.  Held,  that  plaintiff  was  entitled  to  recover;  that  the  land  from 
which  the  cattle  strayed  was  adjoining  defendant's  track  within  the 
meaning  of  the  statute,  and  that  defendant  was  not  excused  by  the  fact 
that  the  company  owning  the  track  nearest  to  plaintiff's  land  had  failed 
to  perform  its  duty. 

Upon  the  trial  evidence  offered  by  the  defendant  that  fences  on  the 
sides  of  defendant's  road  would,  by  reason  of  the  narrow  space  between 
ita  tracks  and  those  of  the  adjacent  roads,  constitute  a  dangerous 
obstruction  and  imperil  the  lives  of  passengers  and  operatives  employed 
about  the  cars  and  upon  the  tracks  was  excluded.  Held,  no  error;  that 
defendant  could  not  set  up  a  situation  it  had  wrongfully  created  as  an 
excuse  for  disregarding  its  duty. 

JMin  V.  N.  D.  dt  C.  B.  E.  Co.  (120  N.  Y.  571),  distinguished. 

(Argued  April  24,  1891;  decided  May  5,  1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  Buffalo,  entered  upon  an  order  made 
January  15, 1891,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff, entered  upon  a  verdict  directed  by  the  court  and  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  the  kilhng 
of  plaintiff's  cattle  which  liad  strayed  upon  defendant's  tracks 
through  its  failure  to  maintain  fences  along  its  track  as  required 
l)y  the  statute. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  G.  Milhirih  for  appellant.  The  defendant  was  not 
bound  by  law  to  maintain  a  fence  on  the  easterly  line  of  its 
property,  because  contiguous  to  it,  and  separating  it  from  tlie 
plaintiff's  property,  was  the  railroad  property  of  two  other 
companies  upon  wliich  were  ten  or  more  tracks  and  part  of 
which  was  a  railroad  yard  where  trains  were  made  up  and  dis- 
tributed and  cars  stored.  (Laws  of  1850,  chap.  14-0,  §  4 ; 
Laws  of  1854,  chap.  282  ;  Purely  v.  E.  R.  Co,,  61  N.  Y. 
355  ;  Dolan  v.  Ji,  B.  Co,,  120  id.  571  ;  Leggett  v.  R,  R. 
Co.,  41  Hun,  80  ;  Joiif^  v.  Seligman,  81  N.  Y.  191  ;  Wademan 
V.  R,  R.  Co.,  51  id.  508  ;  OalUgher  v.  /?.  R.  Co.,  57  Conn, 
442.)  The  court  should  have  left  it  to  the  jui'y  to  find  whether 
a  fence  was  necessary.     {Johjison  v.  R,  Co.,  27  Mo.  App.  379.) 

Simon  Fhischman  for  respondent.  Defendant  was  not 
exonerated  from  erecting  the  fences  required  by  law  by  reason 
of  its  tracks  lying  between  the  tracks  of  two  other  companies. 
(3  R  S.  [8th  ed.]  1761,  art.  1,  §  44;  Donnegan  v.  Erhardt, 
119  N.  Y.  468 ;  Bradhy  v.  N.  Y.  <&  E.  R.  R.  Co.,  34  id. 
427 ;  Traey  v.  T.  cfe  B.  R.  R.  Co.,  38  id.  433  ;  Crawford 
V.  N.  Y.  C.  &  IT.  R.  R.  R.  Co.,  IS  Hun,  108  ;  Cor^nn  v. 
K  R.  Co.,  13  K  Y.  42;  Rnwe  v.  .Y.  Y.  C  cfe  IT.  R.  R. 
R.  Co.,  26  id.  273 ;  Shepard  v.  B.,  N.  Y.  c&  0.  R.  R.  Co., 
35  id.  641 ;  Rhodes  v.  U.  L  cfc  E.  R.  R.  Co.,  5  Hun,  344.) 

Andrews,  J.  The  44th  section  of  the  General  Railroad  Act 
of   1850,  imposed   upon  every  railroad  company  organized 
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thereunder  an  absolute  duty  to  erect  and  maintain  fences  on 
the  sides  of  its  road,  and  made  the  corporation  liable  for  all 
injuries  done  by  its  "  agents  or  engines  "  to  cattle  or  other 
animals  tliereon  until  such  fences  shall  have  been  made.  This 
absolute  duty  was  modified  by  section  8  of  chapter  282  of  the 
Laws  of  1854,  which  was  an  act  amending  the  act  of  1850, 
and  which  section  substantially  re-enacted  section  44  of  the 
original  act,  but  added  thereto  this  provision,  "  that  no  railroad 
corporation  shall  be  required  to  fence  the  sides  of  its  road, 
except  where  such  fence  is  necessary  to  prevent  cattle,  sheep 
and  hogs  from  getting  on  to  the  track  of  the  railroad  from 
the  lands  adjoining  the  same." 

It  is  conceded  that  the  defendant  has  never  fenced  its  road  and 
tliat  the  plaintiffs  cattle  were  killed  on  the  track  of  the  defend- 
ant, on  to  which  they  had  strayed,  by  an  engine  running  thereon. 

It  appears  that  the  defendant  is  one  of  five  railroads  running 
for  a  distance  out  of  the  city  of  BuflFalo  on  five  parallel  tracks, 
separated  from  each  other  only  so  far  as  to  permit  the  passage 
of  trains  on  the  respective  roads.  The  defendant's  tracks 
occupy  a  central  position,  there  being  the  tracks  of  two  other 
ro  -ds  on  each  side  of  its  tracks,  those  on  the  easterly  side 
being  the  tracks  of  the  Buffalo,  Rochester  and  Pittsburgh 
railroad,  and  of  the  Western  Xew  York  and  Pennsylvania 
railroad.  The  exterior  tracks  on  the  easterly  side  of  the 
defendant's  tracks  are  those  of  the  road  first  named,  and  the 
plaintiff's  cattle  strayed  from  a  farm  adjoining  the  tracks  of 
that  road  on  to  those  tracks,  thence  across  the  tracks  of  the 
Western  New  York  and  Pennsylvania  railroad  on  to  those 
of  the  defendant.  Neither  of  the  roads  mentioned  had  ever 
erected  any  fences  on  the  sides  of  its  road.  There  was  no 
barrier  to  prevent  cattle  straying  from  tlie  farm  where  the 
plaintiffs  cattle  were,  across  the  intervening  tracks  on  to  the 
tracks  of  the  defendant.  There  were  eight  or  more  tracks 
east  of  those  of  the  defendant.  The  Buffalo,  Rochester  and 
Pittsburgh  Company  had  its  tracks  and  sidings,  and  also  an 
engine-house,  coal  platforms  and  other  structures  on  its  lands, 
but  the  way  was  otherwise  open  and  unobstructed. 
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The  east  rail  of  the  east  track  of  the  defendant's  road  was 
seven  feet  distant  from  the  west  rail  of  the  west  track  of  the 
Western  New  York  and  Pennsylvania  railroad,  and  when 
trains  are  passing  each  other  on  the  two  tracks  tliere  is  a  space 
of  only  three  feet  between  the  cars. 

The  defendant  relies  upon  two  grounds  for  the  reversal  of 
the  judgment :  Firsts  that  the  cattle  did  not  get  on  to  the 
defendant's  tracks  from  lands  ''adjoining  the  same/'  within 
the  meaning  of  the  statute,  and  second^  that  the  court  erred  in 
rejecting  evidence  that  fences  on  the  sides  of  the  defendant's 
road  would,  by  reason  of  the  narrow  space  between  its  tracks 
and  those  of  the  adjacent  roads,  constitute  a  dangerous  obstruc- 
tion and  imperil  the  lives  of  passengers  and  of  operatives 
employed  about  the  cars  and  upim  the  track. 

The  first  point  was  adjudicated  againt  the  defendant's  con- 
tention in  the  case  of  Shepard  v.  Buffalo^  New  York  and 
Erie  Railroad  Company  (35  K  Y.  641).  In  that  case  cattle 
had  strayed  from  lands  adjoining  the  track  of  the  New  York 
Central  railroad,  upon  and  over  the  track  of  that  road  and 
thence  upon  the  track  of  the  Erie  road,  immediately  adjoin- 
ing, and  were  there  killed.  Neither  company  had  fenced  its 
road.  It  was  claimed  that  the  primary  duty  to  fence  was  upon 
the  road  whose  tracks  were  next  to  the  land  from  which  the 
cattle  strayed,  and  that  the  lands  of  the  New  York  Central 
railroad,  from  which  the  eattle  came  on  to  the  defendant's 
road,  being  railroad  lands,  were  not  "  adjoining  lands  "  to  those 
of  the  defendant,  within  the  statute  of  1854.  The  court 
overruled  the  contention,  and  while  conceding  tliat  the 
purpose  of  the  statute  would  have  been  attained  if  the 
New  York  Central  C/ompany  had  complied  on  its  part 
with  the  law,  nevertheless  held  that  the  defendant  was  not 
thereby  excused,  and  that,  not  having  fenced  its  road,  was 
Hable  for  the  value  of  the  cattle.  The  nmltiplication  of 
railroads  and  the  difficulty,  especially  in  large  cities,  of 
securing  suitable  and  convenient  approaches  and  outlets, 
makes  it  often  desirable  and  in  some  cases  necessary  that 
different   converging  roads  shoidd  be  constructed  for  a  dis- 
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tance  on  substantially  parallel  routes,  adjacent  to  each 
other.  If  this  condition  of  things  had  been  in  the  mind  of 
the  legislature  when  the  legislation  in  question  was  enacted,  it 
is  not  improbable  that  the  obligation  to  build  fences  in  such 
cases  would  have  been  imposed  exclusively  upon  the  road  occu- 
pying the  exterior  part  of  the  territory  upon  which  the  several 
roads  were  constructed,  or  have  imposed  a  joint  obligation  to 
fence  on  all  the  roads.  This  would  apparently  have  satisfied  the 
purpose  of  the  statute.  But  the  statute  imposes  a  several  obliga- 
tion upon  every  company  to  fence  its  road,  with  the  qualification 
that  the  duty  to  fence  does  not  arise  where  no  fence  is  necessary 
to  prevent  cattle  from  reaching  the  track.  If  there  is  a  natural 
or  artificial  barrier  which  bars  the  way,  then,  as  there  is  no 
necessity  for  one,  no  fence  is  required.  But  the  statute  does 
not  permit  the  company  to  exercise  a  discretion  depending 
upon  the  improbability  of  cattle  going  upon  the  track  where 
there  is  no  barrier,  natural  or  artificial,  to  prevent  them,  and 
under  such  circumstances  it  cannot  be  left  to  a  jury  to  find 
whether  the  omission  to  fence  was  reasonably  prudent  or  not. 
The  case  of  i>oZa7i  v.  R,  E.  Co.  (120  N.  Y.  571),  proceeds 
upon  special  circumstatices,  and  is  not  in  conflict  with  the 
views  herein  expressed.  In  the  present  case  there  is  nothing 
to  limit  or  qualify  the  general  duty  to  fence,  or  which  jus- 
tified the  exercise  of  any  discretion  on  the  part  of  the  defend- 
ant in  protecting  its  road  from  the  intrusion  of  cattle. 

The  evidence  to  show  the  danger  to  passengers  and  operators 
froni  the  erection  of  fences  was,  we  think,  properly  excluded. 

It  is  to  be  observed  that  the  question  is  not  whether  a  court 
would,  in  the  actual  situation,  compel  a  specific  performance 
by  the  defendant  of  its  statutory  duty.  It  may  be  conceded 
that  it  would  refuse  to  enforce  specifically  the  building  of 
fences  along  the  sides  of  the  defendant's  road  as  now  located 
if  it  should  appear  that  by  so  doing  human  life  would  be 
endangered.  But  this,  we  conceive,  is  no  answer  to  a  civil 
action  for  damages  resulting  from  the  neglect  to  fence.  The 
defendant,  for  its  own  purpose  and-  by  its  own  volition,  has 
placed  its  tracks  in  such  near  proximity  to  the  tracks  of  other 
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roads  that  it  cannot,  as  is  claimed,  perfonn  its  statutory  duty 
without  hazarding  the  safety  of  its  passengers  and  others.  It 
seeks  to  set  up  a  situation  which  it  itself  has  created  as 
an  excuse  for  disregarding  this' duty.  This  it  cannot  do. 
If  it  had  appeared  that  the  Buffalo,  Rochester  and  Pitts- 
burgh Railroad  Company  had  erected  and  maintained  a 
proper  fence  along  the  easterly  side  of  its  track,  through  or 
over  which  the  cattle  had  nevertheless  escaped  upon  the 
defendant's  tracks,  a  different  question  would  be  presented. 
The  question  would  then  arise  whether  the  defendant  might 
not  be  entitled  to  treat  the  fence  of  the  other  corporation  as 
its  fence  for  the  purposes  of  the  statute.  But  this  question  is 
not  presented.  Following  the  language  of  the  statute,  as 
interpreted  by  the  decisions,  we  must  hold  that  the  action  is 
maintainable.  It  is  for  the  legislature  to  change  or  modify 
tiie  statute,  if  any  change  or  modification  is  expedient. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 

John  Townsend,  Appellant,  v.  Caroline  O.  Booert  et  al., 
Respondents. 

The  rules  of  pleading  in  equity,  while  the  same  in  form  with  those  in 
actions  at  law,  are  broader  and  more  elastic  by  reason  of  the  character 
of  the  relief  which  may  be  sought  and  given,  and,  as  a  general  rule,  all 
persons  materially  interested,  either  legally  or  beneficially,  in  the  sub- 
ject-matter of  a  suit  in  equity,  are  proper  parties  to  it,  so  that  there  may 
be  a  complete  decree  binding  all. 

Where  a  plaintiff  in  sucli  an  action  knows  that  a  third  person  claims  an 
interest  in  the  subject-matter,  but  does  not  know  the  nature,  extent  or 
merits  of  the  claim,  these  facts  may  be  stated,  the  claimant  called  in  as 
a  party  and  required  to  disclose  his  alleged  interest. 

This  rule  applies  to  actions  of  partition,  and  while,  under  the  Code  of 
Civil  Procedure  (g  1542),  it  is  required  that  the  rights  of  the  parties  be 
stated  "so  far  as  they  are  known  to  the  plaintiffs,"  where  the  interests 
of  a  claimant  are  not  known,  it  may  properly  and  can  only  be  described 
as  a  "claim." 

Pmita  facie,  and  in  the  absence  of  a  contrary  explanation,  all  persons  who 
either  are  or  claim  to  be  interested  in  premises  sought  to  be  partitioned 
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are  affected  by  a  demand  for  a  sale  and  division  of  the  proceeds;  the 
cause  of  action  pleaded  affects  or  concerns  them,  and  so,  becomes  a 
good  cause  of  action  for  a  partition  as  against  them. 
Whero,  therefore,  in  an  action  of  partition  brought  by  one  of  several 
teui^nts  in  common,  the  complaint  alleged  that  the  property  was  of  such 
a  character  and  so  situated  as  to  make  actual  partition  impossible  except 
with  grave  injury  to  the  interests  of  the  owners,  and,  therefore,  asked 
a  sale  and  division  of  the  proceeds,  and  other  parties  besides  plaintiff's 
co-tenants  were  made  defendants,  the  complaint  alleging  that  said 
parties  "claim  some  right,  title  or  interest  in  said  premises,  the  exact 
nature  of  which  is  unknown  to  the  plaintiff  and  which  is  a  cloud  upon 
the  title  to  said  premises,"  and  asking  that  they  be  adjudged  to  have  no 
interest  in  the  property,  hdd,  that  such  other  persons  were  properly 
made  parties  defendant,  and  the  complaint  stated  a  good  cause  of  action 
against  them;  that  if  the  interest  claimed  by  either  of  said  defendants 
was  of  such  a  nature  as  to  be  totally  unaffected  by  the  partition  sought, 
this  should  be  asserted  by  answer;  and  that  each  of  said  defendants  should 
in  the  same  manner  disclose  his  alleged  interest. 

(Argued  April  24,  1891;  decided  May  5,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  January  5,  1891,  which  reversed  an  interlocutory 
judgment  in  favor  of  plaintiff,  entered  upon  an  order  of 
Special  Term  overruling  a  demurrer  to  the  complaint  on  the 
part  of  defendants,  Bogert  and  others,  and  which  dismissed 
the  complaint  as  to  said  defendants. 

This  was  an  action  for  partition  of  certain  premises  in  the 
city  of  Kew  York. 

The  complaint  alleged  that  plaintiff  and  two  of  tlie  defend- 
ants named  owned  the  premises  as  tenants  in  common  ;  that 
defendants  Bogeii;  and  others  named  "  claim  some  right,  title 
or  interest  in  said  premises,  the  exact  nature  of  which  is 
unknown  to  plaintiff  and  which  is  a  cloud  upon  the  title  to 
said  premises ; "  also  "  that  said  premises  are  so  situate  that 
division  or  partition  thereof  among  the  parties  entitled 
thereto,  according  to  their  respective  rights,  cannot  be  had 
without  great  prejudice  to  the  owners  thereof."  A  sale  of 
the  premises  was  asked  and  that  all  of  the  parties  "  and  all 
persons  claiming  through  or  under  them,  subsequent  to  the 
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filing  of  notice  of  the  pendency  of  the  action,  be  barred  of 
all  right,  title  and  interest." 

Said  defendants  Bogert  and  others  demurred  on  the  ground 
that  the  complaint  failed  to  set  forth  a  cause  of  action  as 
Against  them  and  that  a  cause  of  action  against  the  defendants 
to  determine  a  claim  to  real  estate  was  improperly  united  with 
one  against  other  defendants  for  partition  of  the  premises. 

John  Toumsend  for  appellant  The  complaint  sets  forth  a 
cause  of  action  for  partition.  (Code  Civ.  Pro.  §  1542.)  An 
action  for  partition  is  one  of  equitable  cognizance..  The  rule 
in  equitable  actions  differs  from  the  rule  in  legal  actions.  In 
legal  actions  the  complaint  must  show  a  cause  of  action,  the 
one  cause  of  action,  against  all  the  defendants.  In  equitable 
actions  the  complaint  is  proof  against  a  demurrer  if  it  shows 
a  cause  of  action  against  some  only  of  the  defendants.  There 
is  no  such  thing  as  a  demurrer  for  misjoinder,  i.  €.,  excess  of 
parties  defendant.  {McCrea  v.  Chabom^  54  Hun,  577-583 ; 
Fish  V.  Jlose,  59  How.  Pr.  238 ;  Code  Civ.  Pro.  §§  446,  447, 
448,  452,  1439,  1538,  1539 ;  CoUins  v.  Welch,  L.  K  [5  C.  P. 
Div.]  27 ;  Derham  v.  Lee,  87  N.  Y.  604 ;  Story  on  Eq.  PI. 
§  72 ;  Davis  v.  Mayor,  etc.,  2  Duer,  663 ;  Chapman  \.  Forbes, 
35  N.  Y.  S.  K  353 ;  Foulhs  v.  Foulks,  25  id.  339.)  The 
complaint  may  contain  irrelevant  and  redundant  matter,  but 
that  does  not  make  it  contain  more  than  one  cause  of  action. 
{PhiUips  V.  Durham,  17  N.  Y.  274 ;  Lattin  v.  McCarty,  41 
id.  107.)  There  cannot  be  a  demurrer  to  the  prayer  for  relief 
or  because  the  prayer  for  relief  asks  for  too  much.  (  Walker 
V.  Spencer,  13  J.  &  S.  71 ;  Haines  v.  Ilollister,  64  N.  Y.  4.) 

John  S.  Davenport  for  respondents.  The  complaint  does 
not  bring  the  respondents  within  the  purview  of  section  447 
of  the  Code.  {Bar7iard  v.  Onderdmik,  98  N.  Y.  164.)  One 
who  has  no  interest  is  neither  a  necessary  nor  a  proper  party 
in  partition.  {Miller  v.  Wright,  107  N.  Y.  194.)  An  action 
for  partition  cannot  be  made  a  substitute  for  an  action  to  com- 
pel determination  of  claims  to  real  estate.     ( Vaii  Schuyler  v. 
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Mulfard,  50  N.  Y.  426 ;  EsterhrooTce  v.  Savage,  21  Hun,  145 ; 
Barnard  v.  Onderdonh,  98  N.  Y.  164 ;  Jordan  v.  Van  Epps, 
85  id.  487.)  If  a  cause  of  action  is  stated  against  these  respond- 
ents, it  is  improperly  joined  with  others  which  do  not  affect 
them.  (Code  Civ.  Pro.  §  484.)  The  complaint  is  fatally 
defective  as  stating  a  cause  of  action  to  compel  a  determi- 
nation of  a  claim  to  real  property.  (Code  Civ.  Pro.  §§  1638, 
1639.)  The  complaint  is  fatally  defective  as  stating  a  cause  of 
action  to  remove  a  cloud.  (Ileywood  v.  Buffalo,  14  N.  Y. 
534 ;  Moore  v.  Townshend,  102  id.  387.)  The  complaint  must 
be  taken  most  strongly  against  the  pleader.  {Clark  v.  DUlon, 
97  N.  Y.  370.) 

Finch,  J.  We  are  of  opinion  that  the  General  Term  erro- 
neously sustained  the  demurrer  interposed  to  the  plaintiff's 
complaint.  That  pleading,  it  is  conceded,  stated  a  good  cause 
of  action  for  a  partition  as  against  the  defendants  who  held 
undivided  interests  in  the  land  as  tenants  in  common,  and  none 
of  whom  object  to  its  sufficiency.  It  avers  that  the  property 
is  of  such  character  and  so  situated  as  to  make  an  actual  parti- 
tion impossible,  except  with  grave  injury  to  the  interests  of 
the  owners,  and,  therefore,  seeks  a  sale  and  division  of  the 
proceeds.  With  that  relief  in  view,  it  further  alleges  that 
other  parties,  naming  them,  and  being  those  who  now  demur, 
"  claim  some  right,  title  or  interest  in  said  premises,  the  exact 
nature  of  which  is  unknown  to  the  plaintiff,  and  which  is  a 
cloud  upon  the  title  to  said  premises,"  and  asks  that  they  be 
adjudged  to  have  no  interest  in  the  property. 

The  demurrants  interpose  two  objections :  one,  that  the 
complaint  states  no  cause  of  action  against  them,  and  the  other, 
tliat  a  cause  of  action  to  determine  a  claim  against  real  estate 
is  improperly  united  with  one  in  partition.  The  demurrants 
themselves  demonstrate  that  there  is  no  force  in  the  second 
objection,  for  they  show  satisfactorily  that  none  of  the  condi- 
tions made  necessary  by  the  Code  for  the  maintenance  of  such 
an  action  have  been  heeded,  and  that  neither  such  cause  of 
action  nor  one  to  remove  a  cloud  have  been  stated  in  the  com- 
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plaint.  We  agree  with  them  that  neither  in  purpose  nor  result 
were  any  such  causes  of  action  pleaded,  and  tliat  the  complaint 
states  alone  a  cause  of  action  in  partition. 

The  question,  therefore,  is  whether,  upon  the  allegations  of 
the  complaint,  the  right  to  a  partition  of  the  property  can  be 
said  to  affect  the  defendants  who  demur.  It  seems  to  me  that 
it  can.  Prima  facie^  and  in  the  absence  of  a  contrary  explana- 
tion, all  persons  who  either  are  or  claim  to  be  interested  in  tlie 
premises  are  affected  by  a  demand  for  a  sale  and  a  division  of 
the  proceeds,  and  the  cause  of  action  pleaded  affects  or  concerns 
them,  and  so  becomes  a  good  cause  of  action  for  a  partition  as 
against  them.  That  the  complaint  does  not  show  what  their 
interest  is,  the  plaintiff  excuses  by  his  ignorance  of  the  nature 
of  their  claim,  and  that  is  a  fault  which  the  defendants  can 
easily  repair.  That  the  claim  of  an  interest  in  the  premises 
may  be  false  or  pretended,  or  unfoimded,  we  are  not  to  pre- 
sume in  order  to  sustain  the  demurrer.  It  is  true  that  the 
interest  claimed  may  prove  to  be  of  sucli  a  cliaracter  as  to  be 
totally  unaffected  by  the  partition  sought.  If  that  he  so,  it 
should  be  asserted  by  answer.  The  presmnption  raised  by  the 
allegations  of  the  complaint  is  to  the  contrary,  for  they  are 
that  the  claim  is  of  an  interest  or  right  in  the  property  to  be 
sold  and  such  that  it  serves  to  cloud  the  title.  Presumal)ly,  that  is 
a  claim  of  right  which  the  partition  will  affect,  and  the  parties 
who  have  made  such  claim,  and  by  the  demurrer  admit  that 
tliey  have,  must  be  assumed  to  have  done  so  in  good  faith,  and 
not  falsely  or  fraudulently. 

The  rules  of  pleading  in  equity,  while  the  same  in  form  with 
those  in  actions  at  law,  are,  nevertheless,  broader  and  more 
elastic  by  reason  of  the  inherent  character  of  the  relief  which 
may  be  sought  and  given.  It  has  always  been  held  as  a  gen- 
eral rule  in  ec^uity  that  all  i^ersons  materially  interested,  either 
legally  or  benelicially,  in  the  subject-matter  of  a  suit,  are  to  be 
made  parties  to  it,  so  that  there  may  be  a  complete  decree 
which  shall  bind  them  all.  {Caldwell  v.  Taggart^  4  Peters, 
190.)  In  carrying  out  that  rule  it  sometimes  happens  that  a 
plaintiff  knows  the  fact  that  a  third  person  claims  an  interest 
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in  the  subject-matter  of  the  action,  but  does  not  know  tlie 
nature,  extent  or  merits  of  the  claim  which  cannot,  neverthe- 
less, be  entirely  ignored  without  peril  to  the  completeness  of 
the  remedy  sought.  In  such  an  emergency  the  facts  may  be 
stated,  the  claimant  be  called  in  as  a  party,  and  required  to 
disclose  his  alleged  interest.  While  bills  of  discovery  are 
abolished,  yet  in  such  a  case  as  we  have  described  a  discovery 
of  the  defendant's  claim  is  incidental  to  the  relief  sought  and 
essential  to  its  completeness.  Indeed,  it  has  been  said  that 
every  bill  for  relief  is  in  reality  a  bill  of  discovery,  since  it 
asks  from  the  defendant  an  answer  as  to  all  the  matters  charged 
in  the  bill.  (Story's  Eq.  Pleading,  §  311.)  The  Revised  Stat- 
utes acted  upon  these  principles  in  framing  the  specific  rules 
apphcable  to  actions  of  partition.  (2  R.  S.  part  3,  chap.  5, 
tit.  3,  §  5.)  The  petition  was  required  to  set  forth  the  riglit^ 
and  titles  of  all  persons  interested,  "  so  far  as  the  same  are 
known  to  the  petitioner,"  and  the  rule  to  appear  and  answer 
required  the  defendants  interested  whether  their  interest  was 
known  or  unknown,  "  to  show  title  to  the  proportions  which 
they  may  clalni^^  in  the  premises.  (§  13.)  While  the  Code 
has  changed  the  forms  of  pleading  it  has  not  destroyed  their 
essential  characteristics  except  in  some  minor  degree.  In  pro- 
viding for  actions  of  partition,  section  15-12  was  ostensibly 
founded  upon  section  5  of  the  Revised  Statutes,  and  like  that 
section  requires  the  rights  of  the  parties  to  be  stated  "  so  far 
as  they  are  known  to  the  plaintiffs."  So  far  as  they  are  not 
known  such  interest  can  only  be  described  as  ''  a  claim,"  for 
it  will  not  do  to  say  that  the  plaintiff  must  admit  the  validity 
of  an  asserted  interest  the  nature  of  which  he  does  not  know. 
This  complaint,  therefore,  alleged  all  that  it  could  to  show  why 
the  demurrants  were  made  parties,  and  how  the  cause  of  action 
concerned  them.  The  relief  of  a  sale  could  only  be  complete 
and  effective  h)y  the  ability  to  give  a  clear  title.  {Bogardus 
V.  Parker^  7  How.  Pr.  305.)  That  result  could  only  be  reached 
by  bringing  the  claimants  into  court  and  calling  upon  them  to 
disclose  their  interest  or  disclaim  its  existence,  and  so  the  alle- 
gations of  the  complaint  were  s>\ifficient  pr  una  yacie  to  extend 
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the  one  cause  of  action  to  the  demurrants  and  bring  them 
within  its  influence.  They  are  either  so  situatpd  as  to  be 
affected  by  the  decree  or  not  affected  by  it.  Presumably, 
from  the  averments  of  the  complaint  they  will  be  affected  by 
it.  If,  however,  they  insist  that  their  interest  may  be  of  such 
a  character  that  it  will  not  be  affected  by  a  possible  sale  of  the 
property,  or  that  it  cannot  or  ought  not  to  be  tried  in  the  suit, 
it  is  enough  to  say  that  the  plaintiff  cannot  negative  in  his 
complaint  a  character  of  their  claim  of  wliicli  he  asserts  his 
ignorance. 

If  either  of  those  conditions  exist  the  remedy  is  not  by  a 
denmrrer.  If  the  actual  partition  or  sale  will  not  affect  or 
disturb  the  rights  ^f  the  party,  he  may  safely  disregard  the 
action  entirely  since  no  personal  judgment  is  sought  against 
anybody ;  or  he  may  answer  showing  that  his  presence  is  unes- 
sential and  ask  to  have  the  complaint  dismissed  as  to  him.  If 
his  interest  is  of  a  nature  not  subject  to  a  trial  in  the  partition 
suit  he  may  plead  the  facts  in  his  answer  and  again  seek  a  dis- 
missal of  the  complaint  as  against  himself.  And  so  his  rights 
may  be  perfectly  preserved  without  leaving  the  plaintiff  to 
blunder  in  the  dark  to  an  imperfect  remedy. 

It  may  be  that  the  compUint  asks  some  relief  which  cannot 
be  granted,  but  that  does  not  make  the  complant  demurrable. 

The  judgment  of  the  General  Term  should  be  reversed, 
and  that  of  the  Special  Term  affirmed,  with  leave  to  the 
defendants  to  answer  upon  payment  of  costs  from  the  inter- 
position of  the  demurrer  and  within  twenty  days  after  notice 
of  the  entry  of  this  judgment  upon  filing  the  remittitur. 

All  concur. 

Judgment  accordingly. 
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In  re  Petition  of  William  C.  Camp,  for  an  Accounting  by    ^•ai    ^  C^ 
Calvin  B.  Camp,  as  his  Guardian.  Iiac  377I 

Where  land  in  which  one  has  an  interest  as  tenant  by  the  curtesy  is  sold, 
the  moneys  obtained  therefor  represent  the  land,  and  the  tenant  by  the 
curtesy  is,  in  any  event,  entitled  to  interest  thereon  during  his  life. 

Pending  proceedings  by  a  municipality  to  acquire  title  to  lands  belonging 
to  a  married  woman,  for  a  public  improvement,  the  owner  died  intestate, 
leaving  C,  her  husband,  and  four  infant  children  surviving.  C.  was 
appointed  guardian  of  the  children,  and  gave  the  statutory  bond ; 
an  award  was  made  for  the  entire  fee  of  the  premises;  C.  was  then  in 
possession;  he  received  the  sum  awarded,  receipting  therefor  as  guardian. 
In  proceedings  by  one  of  the  children  upon  his  arrival  of  age  for  an 
accounting  by  his  father,  as  guardian,  held,  that  the  latter  was  entitled 
to  a  life  interest  in  the  fund  as  tenant  by  curtesy;  that  he  was  not 
estopped  from  claiming  the  same  by  the  fact  that  he  signed  the  receipt 
as  guardian;  that  the  court  had  power  in  the  condemnation  proceedings 
to  direct  the  payment  of  the  fund  to  him  without  security  beyond  that 
given  by  him  as  guardian;  and  that  the  petitioner  had  no  right  to 
demand  immediate  payment,  when  he  became  of  age,  of  his  share  of  the 
fund. 

It  appeared  that  the  father  invested  and  lost  the  fund  in  his  business,  and 
that  he  was  insolvent.  The  surrogate  computed  the  value  of  the  life 
estate  in  the  petitioner's  share  of  the  fund,  deducted  the  amount  from 
such  share  and  directed  the  payment  of  the  balance  to  him.  Held,  error; 
that  the  surrogate  had  no  power  to  make  such  an  order  without  the 
consent  of  C. ;  that  while  the  surrogate  had  power  to  compel  the  guardian 
to  account,  he  could  not  decree  payment  to  the  ward,  until  by  the  ter- 
mination of  the  life  estate  he  became  entitled  to  the  fund,  and  that,  for 
whatever  remedy  there  might  be  to  secure  the  safety  of  the  fund,  so 
that  it  might  be  forthcoming  at  the  proper  time,  resort  must  be  had  to 
a  court  of  equity. 

A  surrogate  has  no  general  jurisdiction  over  a  guardian,  but  simply  such 
as  has  been  specially  conferred  by  statute,  together  with  the  incidental 
powers  requisite  to  carry  out  that  jurisdiction. 

The  petitioner  became  of  age  in  1872;  these  proceedings  were  instituted  in 
1888.  Held,  that  the  Statute  of  Limitations  was  not  a  bar  to  the  proceed- 
ings; that  C.  having  obtained  possession  of  the  fund  as  guardian,  dealt 
with  it  in  that  capacity,  and  not  alone  in  his  right  as  life  tenant,  and  he 
occupied  the  position  of  trustee  so  far  as  to  prevent  the  running  of 
the  statute;  that,  although  he  might  cease  to  be  guardian  upon  the 
ward  coming  of  age,  so  long  as  the  property  remained  in  his  posses- 
sion as  guardian  and  unaccounted  for,  he  was  liable  to  account. 

(Argued  March  11,  1891  ;  decided  June  2,  1891) 
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Appeal  by  Calvin  B.  Camp  from  an  order  of  the  Gcheral 
Term  of  the  Supreme  Court  in  the  second  judicial  department^ 
made  May  24,  1890,  which  modified,  and  as  modified,  affirmed 
a  decree  of  the  surrogate  of  Kings  county,  made  upon  an 
accounting  by  the  appellant  as  guardian  of  the  petitioner, 
William  C.  Camp. 

From  the  record  it  appears  that  the  surrogate  of  Kings 
county,  on  the  16th  day  of  May,  1888,  duly  issued  a  citation 
to  Calvin  B.  Camp,  citing  him  to  appear  at  a  Surrogate's 
Court  for  the  purpose  of  rendering  and  settling  his  account  as 
such  guardian.  The  citation  was  based  upon  a  petition  of 
William  C.  Camp,  from  which  it  appeared  that  the  petitioner 
was  one  of  four  cliildren  of  the  above  named  Calvin  B.  and 
Mary  E.  Camp,  and  that  the  latter  had  died  intestate  in  Brook- 
lyn on  the  25 til  of  October,  1866,  seized  of  certain  real  estate, 
known  as  No.  138  Columbia  Heights  in  said  city,  leaving  her 
husband  surviving  her,  and  her  four  children  as  her  heirs  at 
law.  Prior  to  her  death  proceedings  had  been  commenced  by 
the  city  to  acquire  title  to  the  northern  portion  of  the  premises 
above  mentioned,  and  such  proceedings  resulted  after  her 
death  in  an  award  of  $26,000  to  the  petitioner  and  his  bi*other 
and  sisters.  The  petitioner  further  showed  that  the  father  of 
the  petitioner  was  appointed  his  guardian  ,and  also  the  guar- 
dian of  his  brother  and  sisters  by  the  surrogate  of  Kings  county 
on  the  17th  of  February,  1868,  they  all  being  at  that  time 
under  the  age  of  twenty-one  years,  and  that  on  the  18th  of 
February,  1868,  as  such  guardian,  his  father  received  from  the 
city  comptroller  the  above  sum  of  $26,000,  and  that  one-fourth 
of  such  sum  belonged  to  the  petitioner.  The  fact  of  the 
receipt  of  such  money  became  for  the  first  time  known  to  the 
petitioner  witliin  a  year  of  the  institution  of  these  proceedings 
to  compel  an  accounting.  His  father,  as  such  guardian,  has 
never  returned  or  filed  an  inventory  of  the  property  which 
came  into  his  hands,  nor  has  he  ever  accounted  for  or  paid 
over  to  the  petitioner  any  part  of  such  property. 

The  guardian  appeared  on  the  return  day  of  tlie  citation  by 
his  attorney  and  filed  a  paper  in  the  form  of  an  objection  to 
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proceeding  with  tlie  accounting,  for  the  alleged  reason  that  his 
guardianship  of  the  petitioner  ceased  in  1872,  on  the  peti- 
tioner then  becoming  of  age,  and  that  the  present  proceed- 
ings were  on  that  account  barred  by  the  Statute  of  Limita- 
tions. The  surrogate  overruled  the  objection  and  directed 
the  guardian  to  file  his  inventory  and  account,  and  he  put 
his  decision  in  the  form  of  an  order  from  which  an  appeal 
was  taken  by  the  guardian  to  the  General  Term,  which  in  all 
respects  affirmed  the  same.  Thereupon  the  surrogate  again 
directed  the  guardian  to  file  his  inventory  and  account,  etc. 

In  obedience  to  such  order  the  guardian  filed  his  account, 
which  was  of  a  most  general  nature,  and  from  which  and  from 
his  statement  accompanying  it,  it  appeared  that  he  had  made 
certain  payments  which  he  claimed  to  charge  the  petitioner 
with,  and  which  if  allowed  would  show  that  he  had  more  tlian 
paid  out  for  the  benefit  of  the  ward  the  moneys  which  he  had 
received.  His  statement  showed  that  he  made  no  separate 
investment  of  the  moneys,  but  had  used  them  with  his  own  in 
the  business  in  which  he  was  then  engaged  and  in  which  he 
lost  very  heavily  and  which  he  was  obliged  finally  for  want  of 
funds  to  wind  up  and  discontinue. 

The  petitioner  filed  an  objection  to  such  account,  because  it 
gave  no  items  of  expenditure,  charged  the  guardian  with  nothing 
in  the  way  of  interest  on  the  moneys,  gave  no  vouchers  and  failed 
to  comply  with  the  surrogate's  order  to  file  an  account,  while 
admitting  that  the  entire  fund  was  used  by  the  guardian  and  lost. 

The  surrogate  referred  the  account  to  a  referee  to  hear  and 
determine  the  questions  arising  upon  the  settlement  of  the 
account  and  the  exceptions  thereto.  Before  the  referee  the 
guardian  insisted  that  by  his  statement  already  filed  it  appeared 
that  the  fund  of  $26,000  was  not  such  a  fund  as  he  should 
account  for  as  general  guardian,  nor  could  any  portion  of  it  be 
enforced  to  be  distributed  among  the  heirs  at  this  time  or  at  any 
time  prior  to  his  "decease.  The  objection  to  proceeding  with 
the  accounting  was  then  overruled,  and  the  guardian  excepted. 

Hearings  were  then  had  before  the  referee  and  he  finally 
made  his  report.     He  found  as  a  fact  that  the  city  of  Brooklyn 
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had  taken  the  whole  of  the  lot  136,  in  the  exercise  of  its  right 
of  eminent  domain,  for  public  use,  and  for  which  an  award  of 
$26,000  was  onade  as  compensation,  and  that  the  sum  was  paid 
to  Calvin  B.  Camp,  who  received  it  and  receipted  to  the  city 
therefor,  adding  the  word  "  guardian  "  to  his  signature,  and  that 
he  received  the  moneys  as  guardian. 

Other  facts  as  to  the  failure  of  appellant  to  file  any  inven- 
tory or  to  account  for  any  portion  of  the  moneys  thus  received, 
and  his  use  of  the  moneys  in  his  business  and  his  losses  therein, 
were  also  found  by  the  referee,  together  with  the  fact  that  the 
guardian  was  45  years  of  age  when  he  received  the  money  in 
February,  1868. 

As  a  conclusion  of  law  the  referee  found  the  guardian 
liable  to  account  for  the  amount  he  received,  but  that  he  was 
entitled  to  be  credited  as  against  that  sum  with  the  value 
of  his  life  interest  on  the  18th  of  February,  1868,  and  the 
value  of  such  life  interest  in  the  share  of  the  petitioner  was 
determined  to  be,  as  computed  by  the  Northampton  tables  and 
the  rules  then  in  force,  $3,943.  That  amount  the  referee 
deducted  from  the  share  of  the  petitioner,  leaving  the  guard- 
ian liable  for  the  sum  of  $2,567,  with  interest  thereon  from 
February  18,  1868,  which  the  referee  computed  with  annual 
rests,  and  gave  judgment  for  the  sum  of  $9,857.91,  with  inter- 
est from  May  15,  1889,  tlie  date  of  his  report,  besides  costs. 
The  surrogate  approved  and  confirmed  the  report,  and  judg- 
ment was  finally  entered  for  $10,244.43  against  such  guard- 
ian. He  appealed  to  the  General  Term  of  the  Supreme  Court. 
The  petitioner  also  appealed,  claiming  that  the  court  erred  in 
allowing  the  guardian  the  value  of  an  alleged  life  estate  in  the 
moneys  he  received  as  guardian.  The  General  Term  modified 
the  judgment  so  as  to  charge  the  guardian  with  the  full  sum 
received  by  him,  with  interest  from  the  time  he  reci^ved  it, 
which  amounted  in  the  case  of  the  petitioner  to  $25,249.14, 
and  to  that  sum  interest  was  added  from  September  19,  1889, 
the  date  of  the  decree  entered  upon  the  report  of  the  referee 
as  confirmed  by  the  surrogate,  together  with  costs. 

Further  facts  are  stated  in  the  opinion. 
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William  C.  Beecher  for  appellant.  This  is  not  a  proper 
case  for  an  accounting.  If  any  cause  of  action  exists  it  is  for 
waste  by  the  reraaindermen.  (Hatfield  v.  Snedden^  54  N.  Y. 
280  ;  Touiig  v.  Langhien^  7  Hun,  151,  156.)  While  it  was 
found  by  the  referee  that  the  appellant  was  a  tenant  by  the 
curtesy,  and  as  such  was  entitled  to  a  life  estate  in  the  prop- 
erty involved  herein,  it  is  claimed  that  his  interest  should  be 
computed  on  the  basis  of  his  probable  life  at  the  time  of  the 
award,  viz.,  in  1868,  notwithstanding  the  fact  that  he  had 
already  long  outUved  the  then  probability  of  Ufa  This  is 
untenable.  (Code  Civ.  Pro.  §  1569 ;  1  Washb.  on  Eeal  Prop. 
165;  Dunscomb  v.  Dunscomh^  1  Johns.  Ch.  508.)  If  this 
were  a  cause  in  which  the  surrogate  could  have  jurisdiction 
for  an  accounting,  the  proceedings  are  too  late.  (Code  Civ. 
Pro.  §  2847,  subd.  1 ;  Li  re  HaioUy,  104  K  Y.  250 ;  2  Kent's 
Comm.  220 ;  Mendes  v.  Mendes^  3  Atk.  624 ;  LaTie  v.  Far- 
nier^  ll^Lea.  568;  Munroe  v.  PhUUps^  65  Ga.  390;  Finn  ell 
v.  aNeal,  13  Bush,  176  ;  WUllams  v.  McLair,  98  N.  C.  332 ; 
Bushwell  on  Liin.  §  328 ;  Angell  on  Lim.  175,  §  178 ;  Story's 
Eq.  Juris.  §  1520';  BitUer  v.  Johmon,  111  N.  Y.  204 ;  Smith 
V.  Eemington^  42  Barb.  75 ;  Mc  Carter  v.  Campbell^  1  Barb. 
Ch.  455,  465 ;  Cla/rh  v.  Ford,  1  Abb.  Ct.  App.  Dec.  359 ; 
Bihle  Society  v.  Ilebard,  51  Barb.  552 ;  House  v.  Agats^  3 
Redf.  307.)  The  court  below  erroneously  held  that  as  the 
guardian  was  a  tiHistee  the  statute  did  not  run ;  and,  that  he 
had  withheld  knowledge  of  the  facts  from  his  wards.  {In  re 
NeUly,  95  N.  Y.  82.)  After  over  seventeen  years'  delay,  the 
right  to  invoke  equitable  relief  would  have  become  stale. 
(Calhoun  V.  Millard,  121  N.  Y.  69,  81 ;  In  re  NeiWy,  95  id. 
382 ;  Perry  on  Trusts,  869.)  The  referee  erred  in  excluding 
the  testimony  of  Mr.  Camp  offered  for  the  purpose  of  showing 
that  the  equitable  title  to  the  property  waa  in  him.  (2  Woshb. 
on  Real  Prop.  474 ;  Livingston  v.  Livingston,  2  Johns,  Ch. 
537 ;  MeUer  v.  Devin^,  20  Barb.  9.) 

Joseph  H.  Choate  for  respondent.  The  defense  of  the 
Statute  of  Limitations  cannot  be  raised  upon  this  appeal. 
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(Code  Civ.  Pro.  §§  1337,  2571.)  The  Statute  of  Limitations  is 
no  defense  in  this  case.  (Code  Civ.  Pro.  §§  2735, 2847, 2850 ; 
Secimmi  v.  Buryea,  11  N.  Y.  328,  330  ;  2  Story's  Eq.  Juris. 
§§  1338,  2830,  2837,  284:2,  2844,  2845,  2849  ;  Robisan  v. 
Bohison^  5  Lans.  169;  2  Perry  on  Trusts,  863;  Reitzv,  Beitz^ 
80  N.  Y.  542 ;  Thomas  v.  BenneU,  56  Barb.  197 ;  MaUe  v. 
Bailey,  95  N.  Y.  206 ;  Boughtan  v.  Flint,  74  id.  476  ;  Ber- 
tine  V.  Varian,  1  Edw.  Ch.  347.)  The  decision  of  the  General 
Term  in  modifying  4:he  surrogate's  decree,  by  disallowing  the 
credit  or  offset  allowed  by  the  referee  and  granting  a  decree 
for  the  full  amount  claimed  by  the  petitioner,  w^as  clearly  right 
and  must  be  affirmed.  {SchoUy  v.  Ilalsey,  72  N.  Y.  583; 
2  Perry  on  Trusts,  510,  §  863;  Code  Civ.  Pro.  §  2587; 
Schenck  v.  Dart,  22  K  Y.  421 ;  In  re  KelUgg,  104  id.  651.) 
If  this  court  shall  for  any  reason  decide  that  the  General 
Term  erred  in  modifying  the  decree  entered  upon  the  referee's 
report,  that  decree  must  at  least  be  affirnied.  (1  Story's  Eq. 
Juris.  §  488  ;  Redf.  Surr.  Pr.  [2d  ed.]  511 ;  Cook  v.  Lmjyry^ 
:95  K  Y.  113 ;  Hannahs  v.  Hannahs,  69  id.  611.) 

Peckham,  J.  It  is  important  at  the  outset  to  determine  the 
precise  ownership  of  the  fund  of  $26,000  received  by  the 
appellant  from  the  city  of  BrookljTi.  He  claims  a  life  interest 
as  tenant  by  the  curtesy,  while  the  petitioner  asserts  that  what- 
ever right  the  appellant  may  have  had  in  tlie  real  estate  the 
specific  fund  in  question  represents  solely  the  interest  of  tlie 
four  children  as  heirs  in  such  property,  and  he  says  that 
the  appellant  had  no  right  or  title  to  it  excepting  as  guardian 
of  his  infant  children. 

The  referee  has  found  that  the  appellant  liad  an  interest  in 
the  fund  as  tenant  by  the  curtesy,  and  the  petitioner  objects  to 
such  finding  as  having  no  evidence  to  support  it. 

I  think  there  is  evidence  to  uphold  tlie  finding  audit,  there- 
fore, becomes  conclusive  on  us.  The  receipt  given  by  the 
guardian  to  the  city,  when  the  money  was  received,  shows  that 
it  was  for  land  taken  for  Brooklyn  Heights  improvement,  and 
that  it  was  paid  to  Calvin  B.  Camp,  guardian.     Mr.  Camp 
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swore  on  the  liearing  before  the  referee  that  during  the  year 
1866  condemnation  proceedings  were  instituted  by  the  city  to 
condemn  the  property  in  question,  and  that  the  sum  of 
$26,000  was  received  by  him  and  it  was  paid  for  property  that 
tlie  city  took  for  the  purpose  of  the  Brooklyn  Heights  improve- 
ment ;  tliat  he  was  in  possession  of  the  property  when  it  was 
taken  and  the  title  to  it  stood  in  his  wife's  name,  and  the  sum 
paid  was  the  identical  sum  of  money  paid  as  damages  for 
taking  the  lot  or  premises  in  question.  This  I  think  clearly 
shows  that  the  sum  paid  was  for  the  whole  interest  in  the 
property,  and  at  any  rate  the  evidence  is  sufficient  to  permit 
such  an  inference,  and  the  referee  has  drawn  it.  I  think  there 
is  no  doubt  that  this  is  the  real  truth  of  the  case.  The  fact 
that  the  appellant  signed,  as  guardian,  the  receipt  whicli  he 
gave  to  the  city  authorities,  does  not  estop  him  from  showing 
tlie  truth  as  to  his  personal  interest  in  the  fund  thus  paid  to 
him.  No  one  has  been  deceived  by  such  signature  as  to  the 
rights  which  the  appellant  had  in  such  fund. 

This  finding  of  the  referee  is  not  affected  by  anything  in  the 
act  for  the  improvement  of  Brooklyn  Heights,  or  in  that  con- 
solidating the  cities  of  Brooklyn,  Williamsburgh,  etc.,  referred 
to  in^the  record.  They  provide  for  the  payment  to  the  parties 
entitled  of  the  amount  of  the  awards  made  for  the  taking  of 
their  interests,  but  the  clear  inference  to  be  drawn  from  the 
evidence  in  this  case  sustains  the  finding  of  the  referee  that 
this  award  was  for  the  entire  fee  in  these  premises.  There 
can  really  be  no  reasonable  doubt  of  the  correctness  of  this 
finding.  The  fund,  under  such  facts,  would  represent  the  real 
estate  for  which  it  was  paid  and  the  rights  of  the  several 
parties  in  and  to  the  real  estate  would  be  the  measure  of  their 
rights  to  the  fund#representing  it.  This  real  estate  was  owned 
T)y  Mrs.  Camp  at  the  time  of  her  death,  but  proceedings  were 
instituted  to  condemn  it  prior  to  that  event. 

But  for  such  proceedings  the  appellant  would  have  taken 
the  real  estate  in  question  for  life,  as  tenant  by  the  curtesy, 
and  as  such  would  have  been  entitled  to  its  possession  and  to 
the  receipt  of  the  rents  and  profits.     {Hatfield  v.  JSned^n^  54 
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N.  Y.  280 ;  approved  in  BerUes  v.  Nuiian,  92  id.  152,  at  160, 
per  Earl,  J.) 

Where  land  in  which  one  lias  an  estate  ae  tenant  by  the 
curtesy  is  sold,  the  moneys  obtained  for  the  purchase  represent 
the  land,  and  the  tenant  by  the  curtesy  is  in  any  event  entitled 
to  interest  thereon  for  his  life.  {Sweetapple  v.  Bindon^  2 
Vem.  536;  Cunningham  v.  Moody ^  1  Yes.,  Sr.,  174r-177; 
Dodson  V.  Hay^  3  Brown  Ch.  405 ;  Dunscomh  v.  Dunscomhj 
1  Johns.  Ch.  508.) 

In  Cunningham  v.  Moody  and  Dodson  v.  Hay  {supra\  the 
principal  of  the  sums  in  which  the  parties  had  an  interest  as 
tenants  by  the  curtesy  seems  to  have  been  paid  to  them  with- 
out question  as  to  their  rights,  while  in  Sweetapple  v.  Bindan 
and  Dunscomh  v.  Dunscomh  {supra\  the  parties  themselves 
asked  that  the  principal  sum  be  invested  and  the  interest  onlj*^ 
be  paid  them  for  life.       » 

There  can  be  no  doubt  that  the  appellant  was  at  least  entitled 
to  the  use  of  this  fund  for  life,  either  in  the  shape  of  an  invest- 
ment by  others  and  the  payment  of  the  interest  thereon  to  him 
during  that  time,  or  else  in  the  shape  of  the  payment  of  the 
principal  of  the  fund  to  him  (with  or  without  tlie  exaction  of 
security),  and  with  a  right  on  his  part  to  the  interest  thgreon 
during  his  life. 

At  the  time  when  the  money  was  paid  by  the  city,  the  fund 
was  in  truth  under  the  control  of  the  court  in  the  condemna- 
tion proceedings.  It  was  raised  for  the  purpose  of  paying  for 
the  property  taken  by  such  proceedings,  and  the  court  might, 
as  it  seems  to  us,  on  the  application  of  the  city  or  of  the  father 
of  these  infants,  have  made  an  order  providing  for  the  pay- 
ment of  tlie  fund  to  the  father,  with  or  without  liis  giving 
security  for  its  safe  keeping  during  his  life,  or  providing  for 
its  investment  and  the  payment  of  the  interest  thereon  to  him 
for  the  term  of  his  life.  This  might  have  been  done  under 
the  general  power  of  a  court  of  equity  to  order  a  tenant  for 
life  of  a  personal  estate  before  its  delivery  to  him,  to  give 
security  for  its  forthcoming,  or  else  to  provide  for  the  invest- 
ment of  the  fund  and  for  the  payment  of  interest  only  to  liim 
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during  his  life.  {CovenJwven  v.  Shuhr^  2  Pai.  122-132 ;  Tyson 
V.  Blake,  22  N.  Y.  558 ;  Stnith  v.  Van  Ostrand,  64  id.  278- 
281 ;  Livingston  v.  Murray,  68  id.  485.) 

But  generally,  before  making  an  order  for  such  security, 
there  must  be  some  fact  alleged  and  proved  tending  to  show 
the  property  would  be  unsafe  and  insecure  in  the  hands  of  the 
tenant  for  life.  (1  Sto.  Eq.  Jur.  §  604  &  note ;  Hudson  v. 
Wadswarth,  8  Conn.  348 ;  Lang  worthy  v.  Chadwlek,  13  id. 
42 ;  Clarke  v.  Terry,  34  id.  176.) 

However,  instead  of  resorting  to  the  power  of  the  court  in 
the  very  proceeding  in  which  the  fund  arose,  it  would  seem 
that  another  course  was  taken.  Tlie  only  testimony  upon  the 
subject  is  that  of  the  appellant  himself,  and  he  is  very  vague, 
saying  at  one  time  that  he  signed  the  receipt  for  the  money  as 
guardian  at  the  instance,  as  he  supposed,  of  the  supervisor  or 
comptroller,  but  on  further  examination  he  admitted  he  did 
not  remember  at  wliose  instance  he  signed  it.  The  record 
shows  the  appointment  by  the  surrogate  of  Kings  county  of 
the  appellant  as  guardian  upon  his  own  petition,  and  the 
approval  of  his  bond  on  the  seventeenth  of  February,  and  the 
payment  of  the  money  to  him  on  the  18th  of  February,  1868, 
as  guardian.  The  corpus  or  principal  of  the  fund  did  not 
belong  to  the  appellant  as  owner,  and  it  is  also  true  that  the 
right  to  the  use  of  it  did  so  belong  to  him  during  his  life, 
while  the  right  to  the  actual  custody  of  the  fund  was  subject 
to  the  regulation  and  control  of  the  court.  When,  therefore, 
the  appellant  as  guardian  received  the  fund,  for  the  forthcom- 
ing of  which  he  gave  security,  he  took  it  subject  to  his  indi- 
vidual right  to  the  use  of  the  same  for  his  own  life. 

It  was  entirely  right  to  give  the  receipt  as  guardian,  for  we 
nmst  assume  it  was  as  guardian  that  he  received  the  fund,  but 
that  does  not  conclusively  determine  the  rights  of  the  respective 
parties  in  it.  Suppose  some  other  person  had  been  appointed 
guardian  upon  these  same  facts,  the  father  having  the  right  to 
the  use  of  the  fund  for  life.  Would  the  receipt  of  the  fund 
by  the  guardian  affect  the  right  of  the  life  tenant  to  its  use,  or 
give  to  the  ward  any  greater  interest  therein  than  the  right  to 
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receive  the  corpus  of  the  fund  from  the  guardian  upon  the 
death  of  the  life  tenant  ?  The  fault  of  the  reasoning  of  the 
petitioner  is,  it  seems  to  me,  in  the  claim  that  because  the  appel- 
lant received  this  fund  as  guardian,  therefore,  it  necessarily 
follows  that,  upon  the  coming  of  age  of  the  ward,  the  latter 
is  entitled  to  the  immediate  delivery  of  the  fund  to  him.  This 
does  not  at  all  follow,  nor  does  its  denial  in  any  degree  tend  to 
the  changing  of  the  character  in  which  the  appellant  received 
the  fund. 

The  facts  show  that  the  fund  he  received  was  subject  to  the 
right  of  the  tenant  for  life  to  use  it  during  his  life,  and  that 
right  is  not  subject  to  the  right  of  the  ward  when  he  comes  of 
age  to  demand  the  immediate  delivery  of  the  fund  to  him. 

The  truth  is,  the  claim  of  the  petitioner  to  an  immediate  pay- 
ment to  him  of  the  corpus  of  this  fund  is  based  upon  no  prin- 
ciple, when  the  facts  of  the  case  are  considered.  The  right  of 
the  appellant  to  the  use  of  this  fund  for  life  cannot  be  success- 
fully controverted.  He  did  not  lose  that  right  by  admitting 
the  receipt  of  the  fund  as  guardian  of  the  infant  heirs.  They 
did  own  the  corpus,  and  their  title  was  not  increased  nor  their 
right  enlarged  by  the  appellant  admitting  that  he  received, 
and  by  receiving,  the  fund  as  guardian.  Upon  this  question 
of  title  and  right,  it  may  be  assumed  the  fund  still  remains 
intact  in  the  appellant's  hands.  What  has  the  appellant  done 
to  forfeit  the  use  of  the  fund  for  his  life  ?  And  what  right 
would  the  petitioner  have  to  demand  its  payment  to  him  because 
he  had  arrived  at  the  age  of  twenty-one  years  ?  It  all  hinges 
ujK)!!  the  effect  to  be  given  to  the  appointment  of  the  appel- 
lant as  guardian  and  his  admission  that  he  received  the  fund  as 
guardian.  I  cannot  see  in  those  facts  anything  inconsistent 
with  the  right  of  the  appellant  to  the  use  of  the  fund  for  life. 
Of  coui*se  when  the  ward  became  of  age  he  was  entitled  to  au 
account  as  between  himself  and  the  appellant,  his  guardian, 
but  the  right  to  demand  payment  of  the  corpus  to  him  does 
not  necessarily  follow  and  attend  upon  the  recognition  of  the 
right  to  call  the  guardian  to  account.  While  a  court  of  equity 
may  impose  upon  a  tenant  for  life  of  personal  property,  as  a 
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condition  of  the  delivery  of  the  property  to  him,  that  he  shall 
give  security,  it  does  not  at  the  same  time  authorize  the 
the  remainderman  to  claim  the  payment  to  him  of  the  fund 
in  which  another  has  a  life  estate,  upon  his  giving  security  to 
the  tenant  for  life  that  he  will  be  paid  tlie  interest  on  the  fund 
as  long  as  he  lives. 

It  may  very  well  be  that  the  guardian  would  not  have  obtained 
the  possession  of  the  fund  in  his  cliaracter  of  mere  life  tenant 
without  giving  security  for  its  forthcoming  at  the  proper  time. 
But  bj^  being  apjwinted  guardian,  his  right  as  life  tenant  is  not 
reduced,  and  by  giving  security  he  obtains  possession  of  the 
fund,  the  use  of  which  for  life  he  is  entitled  to  and  the  pro- 
duction of  which  at  tlie  proper  time  (to  wit,  the  expiration  of 
his  life  estate)  he  has  given  security  for.  Hence  when  the 
ward  l)ecomes  of  age  he  has  no  right  to  demand  from  his 
guardian  the  immediate  payment  to  him  of  a  fund  which  the 
guardian  holds  under  such  circumstances.  In  such  case  the 
accounting  takes  place  as  an  ordinary  one  for  all  purposes  of 
stating  the  account  l)etween  the  parties,  but  the  order  does  not 
provide  for  an  immediate  payment  to  the  ward  of  the  corpu& 
of  any  fund  held  by  the  guardian  subject  to  his  own  or  some 
other  person's  right  to  a  life  interest  therein. 

It  appears  in  this  record  that  when  the  appellant  was 
appointed  guardian  he  gave  the  bond  provided  for  by  statute, 
and  we  must  in  the  absence  of  the  l)oiid  assume  that  it  pro- 
vided security  for  the  faithful  discharge  of  the  trust  reposed 
in  him  and  for  obedience  to  all  the  la'wf ul  directions  of  the 
surrogate,  and  for  the  rendering  of  a  just  and  true  account  of 
the  property  received  by  him,  and  of  the  application  thereof. 
There  is,  therefore,  proper  security  for  the  ultimate  payment 
to  the  ward  of  the  corpus  of  this  property  M'hen  it  becomes 
payable  to  him  by  the  death  of  the  tenant  for  life.  The  inter- 
est on  such  corpus  during  the  life  of  tlie  life  tenant,  the  ward 
has  never  been  and  is  not  now  entitled  to. 

It  appears,  however,  that  the  appellant  has  in  truth  lost  the 
fund  which  he  received  and  that  he  is  unable  to  repay  the  same, 
having  used  it  in  his  business  in  which  he  lost  heavily  and 
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which  he  was  finally  compelled  to  abandon,  and  the  appellant 
may  probably  fairly  be  regarded  as  an  insolvent 

What  order  may  be  made  in  such  a  case  depends  upon  the 
question  of  the  extent  of  the  jurisdiction  of  the  surrogate, 
wliich  I  shall  discuss  later  on. 

Holding  as  we  do  that  the  appellant  had  a  life  estate  in  the 
fund,  we  do  not  know  of  any  power  in  the  referee  or  the  sur- 
rogate to  compute  its  value  and  deduct  the  gross  sum  arrived 
at  from  the  amount  of  the  original  fund.  The  appellant  has 
never  consented  to  any  such  computation  and  deduction,  and 
there  is  no  statute  that  we  are  aware  of  wliich  vests  the  right 
in  the  court  to  compel  him  to  consent  Without  his  consent 
and  in  the  absence  of  such  statute  it  cannot  be  done.  It  may 
be  that  on  the  accounting  hereafter  it  may  appear  that  there 
are  some  valid  charges  against  the  portion  of  the  fund  event- 
ually coming  to  the  petitioner.  His  proportionate  share  in  the 
necessary  legal  expenses  incurred  in  maintaining  against  the 
opposition  of  the  city  a  right  to  an  award  from  the  city  for  the 
property  taken,  would  seem  to  be  a  proper  charge  against  the 
fund.  Also  the  amount  paid  by  the  guardian  in  compromise 
of  a  judgment  against  the  ward  after  he  became  of  age  and  at 
liis  request.  If  the  facts  should  appear  as  claimed  it  would 
look  as  if  these  were  proper  charges.  We  do  not,  however, 
decide  the  questions,  as  they  may  again  arise  upon  the  account- 
ing and  upon  possibly  a  diflEerent  state  of  facts. 

Hitherto  it  has  been  assumed  that  the  right  to  demand  an 
accounting  was  entirely  clear.  The  appellant  claims,  however, 
that  the  Statute  of  liimitations  is  a  bar,  as  the  ward  became  of 
age  in  1872,  and  these  proceedings  were  not  instituted  until 
1888.  He  says  there  is  no  trust  in  tlie  relationship  of  guardian 
and  ward,  and  that  there  can  be  no  guardian  to  one  who  has 
arrived  at  his  majority,  and  that  from  such  moment  the  right 
which  the  former  ward  holds  is  simply  one  to  call  the  guardian 
to  account,  which  right  ceases  at  the  most  in  ten  years,  and  he 
cites  the  case  of  The  Matter  of  Haioley  (104  N.  Y.  250),  as 
authority  for  his  position. 

That  case  does  hold  that  one  who  is  appointed  a  testamentary 
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guardian  is  not  a  trustee  witliin  the  meaning  of  the  statute 
applicable  to  accountings  of  testamentary  trustees,  even  though 
the  will  designate  him  as  a  "guardian  and  trustee,"  provided 
the  will  creates  no  trust.  In  the  course  of  his  opinion,  Rapallo, 
J.,  said  that  in  order  to  constitute  a  testamentary  trustee,  it 
was  necessary  that  some  express  trust  should  be  created  by  the 
will,  and  that,  although,  every  guardian  was  in  a  general  sense 
a  trustee,  as  he  deals  with  the  property  of  others  confided  to 
his  care,  yet  he  was  not  such  in  the  sense  in  wliich  that  term 
was  used  in  courts  of  equity  and  in  the  statutes. 

Some  judges  have  rested  the  foundation  of  the  jurisdiction 
of  chancery  over  guardians  upon  this  very  doctrine  of  trusts. 
{I)2ike  of  Beaufort  v.  Berti/,  1  P.  Wms.  702  ;  WeUssley  v. 
WeUesley,  2  Bligh.  N.  R.  124,  per  Lord  Redesdale.)  They 
were  cases  of  personal  trust  relating  to  the  proper  custody  of 
the  infants,  and  it  is  claimed  that  the  trusts  spoken  of  in  equity 
are  applied  only  to  property  and  especially  to  real  property, 
and  not  to  persons.  (2  Sto.  Eq.  eTur.  §  1330.)  The  power  is 
also  referred  to  the  general  power  of  the  crown  or  of  the  state 
as  parens  patAce,,  to  care  for  infants.     (Id.  §  1332,  note  6,  etc.) 

But  I  do  not  regard  the  matter  as  very  important  upon  this 
question.  The  guardian  has  obtained  possession  of  the  fund 
as  guardian,  and  he  deals  with  it,  not  alone  in  his  own  right 
as  life  tenant  in  this  case,  but  he  also  deals  with  it  as  the  prop- 
erty of  others  confided  to  his  care.  In  this  sense  he  occupies 
the  position  of  a  trust(3e  so  far  as  to  prevent  the  running  of 
any  Statute  of  Limitation  in  his  favor  regarding  the  property 
entrusted  to  him.  Although  he  may  cease  to  be  guardian 
upon  the  ward  coming  of  age,  yet  so  long  as  the  property 
remains  in  his  possession  as  guardian  and  unaccounted  for,  he 
must  remain  liable  to  account.  This  is  no  hardship  ujx)n  the 
guardian,  nor  can  it  be  the  means  of  sustaining  stale  claims 
against  him  as  such.  The  moment  the  ward  arrives  of  age  he 
may  cite  the  guardian  to  account,  and  now  by  the  Code  of 
Civil  Procedure  (§  2849,  following  the  provisions  of  the 
Revised  Statutes,  vol.  2,  p.  152,  §  12),  the  guardian  may,  in 
any  case  where  a  petition  for  an  accounting  may  be  presented 
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by  any  other  person,  present  one  in  his  own  behalf,  and  an 
accounting  may  then  be  had.  Thus  either  party  may  claim  an 
accounting  the  moment  the  ward  attains  his  majority. 

The  last  question  arises  upon  the  nature  of  the  jurisdiction 
of  the  surrogate,  based  upon  the  fact  that  the  appellant  has 
lost  the  fund  which  was  paid  to  him.  Does  that  fact  make 
any  difference  in  the  power  of  the  surrogate  over  the  subject  ? 
If  the  fund  were  safe  and  in  the  hands  of  thfe  appellant,  we 
hold  that  on  the  accounting  the  surrogate  could  not  make  any 
order  for  its  payment  by  the  appellant  to  the  petitioner  or  any 
other  person.  Upon  the  authority  of  Seam-an  v.  Duryea  (11  ^NT. 
Y.  324),  it  is  settled  that  the  power  of  the  surrogate  to  compel 
a  guardian  to  account  is  not  limited  to  determining  the  balance 
remaining  in  the  hands  of  the  guardian,  but  he  may  decree  that 
the  guardian  pay  over  such  balance  to  another  guardian 
appointed  in  his  stead  or  to  the  ward  if  he  has  attained  his 
majority.  Of  course,  this  refers  to  a  case  where  the  ward  is 
entitled  to  immediate  payment  of  such  fund.  It  can  have  no 
application  to  a  case  like  this,  where  the  ward  is  not  yet  entitled  to 
payment.  The  surrogate  has  no  power  in  such  case  to  decree 
the  payment  by  the  guardian  to  the  ward,  even  if  the  fund 
remained  in  the  guardian's  hands,  and  it  is  difficult  to  see  how 
he  obtains  any  greater  right  in  the  case  because  it  appears 
that  the  guardian  has  lost  the  money.  Having  no  right  to 
order  its  payment  to  the  ward  if  the  guardian  still  had  it,  no 
such  power  arises  from  the  fact  that  the  guardian  has  it  not. 
The  surrogate  exercises  only  such  jurisdiction  as  has  been 
specially  conferred  by  statute,  together  with  those  incidental 
powers  which  may  be  requisite  to  carry  out  such  jurisdiction. 
{Biggs  V.  Cragg,  89  N.  Y.  489;  MatUr  of  Underhaiy 
117  id.  471.) 

Section  2821  of  the  Code  gives  the  same  authority  to  surro- 
gates to  appoint  guardians  which  the  chancellor  had  December 
31,  1846,  and  sections  2847  et  seq,^  give  the  authority  to  a  sur- 
rogate to  compel  a  guardian  thus  appointed  to  account  Pay- 
ment in  a  proper  case  is  part  of  an  accounting,  and  where  a 
surrogate  has  power  to  order  an  accou?iting  he  has  power  to 


1891.]  Matter  of  Petition  of  Camp.  391 

Opinion  of  the  Court,  per  Peck  ham,  J. 


decree  a  payment  of  whatever  sum  is  found  due  and  then 
payable  to  the  ward.  But  the  difficulty  here  is  that  the  ward 
is  not  entitled  to  payment  at  j)re6ent,  and  an  order  in  regard 
to  the  fund,  directing  its  payment  to  some  third  party  or  into 
court,  would  not  be  one- which  naturally  grows  out  of  a  power 
to  direct  an  accounting,  but  could  rest  only  upon  a  power  to 
see  that  a  fund,  once  rightfully  in  the  hands  of  a  guardian  and 
lost  by  him,  slrould  be  in  some  way  made  good  before  the  time 
arrived  when  it  would  become  payable  to  the  ward  and  during 
the  time  when  the  use  of  it  would  belong  to  the  party  who 
had  in  truth  lost  it.  I  do  not  think  this  power  comes  under 
any  legitimate  exercise  of  the  })ower  to  decree  an  accounting. 
The  surrogate  has  no  general  jurisdiction  over  a  guardian  as  a 
trustee.  That  power  remains  in  the  Court  of  Chancery  or  in 
its  successor  the  Supreme  (^ourt.  {Tn  re  Ahdreics^  an  infant, 
IJohns,  Ch.  09.) 

The  surrogate  has  power  now  to  decree  the  accounting  and 
to  take  and  state  the  account,  but  for  whatever  remedy  there 
may  be  in  regard  to  an  enforcement  of  the  present  liability 
for  the  safety  of  the  fund  so  that  it  shall  be  forthcoming  at 
the  proper  time,  resort  must  be  had  to  a  court  of  e(|uity. 

What  remedy  a  court  of  equity  could  furnish  is  a  question 
not  now  before  us.  It  might  be  claimed  that  it  ha,s  the  same 
power  it  would  have  had  if  the  money  had  been  paid  over 
under  its  order  to  the  life  tenant  upon  his  giving  the  required 
security  that  it  should  be  forthcoming  when  proj)erly  j>ayable 
at  his  decease.  The  life  tenant  having  thus  obtained  j)ossession 
of  the  fund  for  his  life  and  the  security  being  sufficient,  has 
the  court,  upon  j)roof  made  that  he  has  lost  the  fund  and  is 
insolvent,  power  to  order  its  repayment  into  court  and  to 
enforce  such  order  by  process  of  contempt,  or  is  the  security 
which  was  exacted  when  tlie  money  was  paid  over  the  only 
source  of  indemnity  for  the  loss  ?  If  so,  could  it  be  resorted 
to  on  proof  of  the  loss  and  the  insolvency  of  the  life  tenant, 
or  must  the  remedy  upon  the  bond  be  postponed  until  the 
death  of  the  life  tenant  ?  •  In  other  words,  would  proof  of  the 
loss  and  the  insolvency  of  the  life  tenant  be  regarded  as  a 
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present  breach  of  the  condition  of  the  bond  ?  Lord  Hard- 
wioke,  Lord  Chancellor,  said  a  court  of  equity  would  decree 
a  legatee  to  refund  his  legacy  in  order  to  allow  the  payment  of 
a  debt  due  from  the  estate.  {Hawkins  v.  Day^  Ambler,  1160.) 
This  was  not  based  upon  any  statute,  but  upon  the  inherent 
power  of  a  court  of  equity  having  general  jurisdiction  over 
the  subject-matter  to  see  to  it  tliat  justice  was  done.  These 
questions  do  not  arise  here  and  we  are  not  only  not  called  upon, 
but  it  would  be  useless  for  us  to  give  an  opinion  thereon  in 
advance  of  their  presentation.  I  only  allude  to  the  matter  to 
show  that  while  they  are  novel,  important  and  not  easy  of 
solution,  the  question  immediately  before  us  has  not  been 
decided  without  consideration  of  the  jx)ssible  consequences 
which  may  flow  from  our  decision. 

The  result  is  that  the  order  of  the  General  Term  and  the 
decree  of  the  surrogate  must  be  reversed,  with  costs,  and  the 
accounting  of  the  appellant  must  be  proceeded  with  in  con- 
formity witli  the  views  herein  expressed. 

All  concur. 

Ordered  accordingly. 

s^  ^^IJm  -The  People  ex  rel.  Henry  S.  Noyes,  Kespondent,  v,  Thb 
t  ^  I       9^1.    Board  of  Canvassers  of  Chemung  County,  Appellants. 

Y  A^ '  I  I  •^/It  is  not  the  duty  of  a  board  of  county  canvassers  to  ascertain  which  of 
the  candidates  for  an  office  was  in  fact  elected,  but  simply  to  determine 
from  the  documentary  evidence  before  them  furnished  by  the  inspectors 
of  election,  upon  which  alone  they  may  act,  the  number  of  votes  given 
for  each  candidate. 

Where,  in  the  return  made  by  the  inspectors  of  election  of  a  district,  in 
compliance  with  the  election  law  (Chap.  130,  Laws  of  1842),  a  discrep- 
ancy appears  in  regard  to  the  number  of  votes  cast  for  a  candidate  for 
an  office,  between  the  statement  thereof  contained  in  the  body  of  the 
certiified  statement  and  the  votes  shown  by  the  writing  upon  the  ballots 
attached,  the  former  must  control,  and  the  board  of  county  canvassers 
is  bound  thereby.     (Earl,  J.,  dissenting.) 

It  9eems,  that  the  county  canvassers  may  cause  any  return  to  be  sent  back 
to  the  inspectors  for  the  purpose  of  correcting  clerical  errors,  and  where 
the  inspectors  have  omitted  to  attach  sample  ballots  with  the  number  of 
each  cast  written  partly  thereon  as  required  (§  42),  the  return  may  be 


1891.]    People  ex  rel.  Noyes  v,  Bd.  of  Canvassers.       393 


Statement  of  case. 


corrected  in  this  respect ;  but  a  return  properly  made  by  inspectors,  of 
the  vote  as  announced  at  the  close  of  the  canvass,  may  not  be  sent  or 
taken  back  for  the  purpose  of  a  recount,  or  to  vary  or  contradict  the 
result  as  expressed  in  the  body  of  the  return. 
Where  a  board  of  county  canvassers,  in  a  case  where  such  discrepancies 
appeared  in  several  returns,  took  the  vote  for  the  candidate  as  it  appeared 
by  the  writings  upon  the  ballots  attached,  instead  of  as  stated  in  the 
body  of  the  returns,  and  where  the  inspectors  in  one  district,  up<;n 
refusal  of  the  county  clerk  to  file  their  returns,  because  of  failure  to 
attach  sample  ballots,  made  out  a  new  certified  statement  which  varied 
from  the  original  as  to  the  number  of  votes  given  to  each  of  two  oppos- 
ing candidates  for  the  oflSce  in  question,  held (EA^h,  J.,  dissenting),  that 
an  order  was  properly  granted  directing  the  issuing  of  a  peremptory 
writ  of  mandamus  requiring  the  board  to  reconvene,  recanvass  and  make 
a  true  and  correct  canvass. 

(Argued  April  13,  1891;  dt-cided  June  2,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department  made  February  3, 
1891,  which  affirmed  an  order  of  the  Special  Term  directing 
the  issuing  of  a  writ  of  i>eremptory  mandamus,  the  nature  of 
which,  as  well  as  the  facts,  are  set  forth  in  the  opinion. 

Ifaynilton  Harriet  and  Fredei*ick  Collin  for  appellants. 
The  issuance  of  a  peremptory  writ  of  mandamus  is  autliorized 
or  justified  only  by  the  presentation  of  facts  proving  that  the 
relator  has  a  clear  and  plain  right  beyond  the  touch  of  a  doubt 
or  question,  to  the  perfonnance  of  the  act  demanded  and  that 
the  duty,  equally  unquestiona])le,  rests  upon  the  person  or 
body  to  be  commanded  to  perform  such  particular  act.  (High 
on  Ex.  Leg.  Rem.  §§  9,  1(),  32;  PeopU  ex  reL  v.  Bd.  Snprs,^ 
04  N.  Y.  000  ;  People  e,r  rel,  v.  Wendall,  71  id.  171 ;  People 
ex  reL  v.  Iloyt,  6f)  id.  600 ;  People  v.  Oooh  8  id.  67  ;  Morgan 
V.  Quuckenbuiih,  22  Barb.  72;  Pelfs  Case,  11  Abb.  [N.  S.] 
203  ;  High  on  Ex.  Rem.  %  56 ;  State  v.  Governor.  25  X.  J.  L. 
^31 ;  Luce  v.  3Iatjhew^  79  Mass.  83 ;  People  e^c  rel.  v.  SehieU 
lien,  95  K  Y.  124;  People  v.  Sf/pervisors,  12  Barb.  217; 
People  ex  rel.  Francis  v.  Common  Council,  78  N.  Y.  33; 
People  ex  rel.  v.  Chapin^  104  id.  96  ;  Judges,  etc.,  v.  I^eopU, 
18  Wend.  78.)  Chapter  460  of  the  Laws  of  1880,  does  not 
SicKEus — YoL.  LXXXL        50 
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in  any  way  affect  tlie  duties  or  rights  of  the  board.  It  pro- 
vides new,  or  extends  existing  remedies  for  a  faihire  or  neglect 
of  performance.  It  has  no  bearing  whatever  upon  tlie  merits 
of  the  case.  {People  ex  rel,  v.  JBd.  Canvassers^  54  Hun,  595  ; 
Iu}?^tz  V.  Bd.  Canvassers,  12  Abb.  [X.  C]  84;  People  ex  rel, 
V.  Bd,  Canvassers^  Id.  77  ;  People  v.  Bd,  Suprs.^  15  Barb. 
217 ;  People  v.  Bd.  ^^uprs.,  Id.  907.)  The  ballots  and  the 
accompanying  statements  are  evidence  before  the  board  of  tlie 
facts  thereby  stated  and  of  the  number  of  votes  received  by 
the  respective  candidates.  (Laws  of  1842,  chap.  130,  |§  35, 
42,  44,  45,  47,  48 ;  Laws  of  1880,  chap.  56,  §  14 ;  Ifafl  v. 
Peopl<\  90  N.  Y.  488, 498 ;  Laws  of  1872,  chap.  675 ;  People  ea^ 
rel,  V.  Bd.  Sifp?'s.^  58  How.  Pr.  141;  County  of  Later efiee  v. 
Schmaulhuusen^  121  111.  321 ;  PeopUexrel,  v.  Th^<;her^ 55  X.  Y. 
525;  State  ex  rel,  v.  Stat^  Canvassers^  36  Wis.  498;  Attarney- 
General  ex  rel,  v.  Barstou\  4  id.  567 ;  Pacheco  v.  Beck„  52 
Cal.  3  ;  People  ex  rel,  v.  Holden,  28  id.  123.)  The  board  of 
canvassers  might  properly  and  legally  estimate  the  votes  from 
the  ballots  and  accompanying  statements,  or  if  not  it  was  their 
duty  to  send  the  statements  back  to  the  inspectors  for  correction. 
(High  on  Ex.  Rem.  §  56 ;  State  v.  Hill,  20  Xeb.  119 ;  State  ex  rel. 
V.  Baihy^  7  Iowa,  390 ;  State  ex  rel,  v.  State  Canvassers^  36  Wis. 
498;  C  Gorman  v.  RleMer^  31  Minn.  25;  Dorey  v.  Lynn,,  31 
Kans.  758 ;  State  ex  n^l  v.  l^ierpont,  29  Wis.  608.)  The 
returns  before  the  board  of  canvassere  were  genuine  and  regu- 
lar, and  were  the  statements  of  the  inspectors  of  each  of  such 
districts  required  by  the  statute  to  be  made  by  them  and 
delivered  to  the  supervisor.  {People  ex  rel,  v.  Bd,  Canvas- 
sers, 12  Abb.  [X.  C.l  77;  Code  Civ.  Pro.  §  2070;  MiUiken 
V.  W,  TJ,  T,  Co,,  110  X.  Y.  403  ;  Ec  parte  Heath,  3  Hill,  42  ; 
Metcalf  V.  Mayor,  etc.,  17  X.  Y.  S.  R  97;  People  v.  Cook, 
14  Barb.  259,  290,  291  ;  8  X.  Y.  67  ;  StaU  ex  rel.  v.  Stumpf, 
21  Wis.  586.)  The  appeal  may  be  taken  to  this  court.  {I^eo- 
l)le  ex  rel,  v.  Chapin,  104  X.  Y.  96.) 

W,  A,  Sntherlafid  for  respondents.     In  the  second  district 
of  the  iii*st  ward,  the  Special  Term  properly  directed  the  board 
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of  canvassers  to  recanvass  from  the  original  returns  of  tliat 
district,  tiled  by  affiant  Wells,  and  to  reject  the  second  set  of 
returns.  {Russell  v.  Bd,  Canvassers^  4:6  Ilun,  390.)  The 
appellants  are  not  aided  by  the  alleged  production  of  ballots 
claimed  to  have  been  voted,  and  a  recount  thereof  subsequent 
to  election  day.  {State  ex  rel.  v.  Bates^  TO  Wis.  409 ;  Kane 
V.  reopU,  4  Neb.  509  ;  K'uujery  v.  Berry,  94  111.  515.)  The 
county  canvassers  were  bound  by  the  face  of  the  returns,'  and 
could  not  count  or  estimate  from  a  tally  or  computation  based 
upon  the  ballots  attached  to  the  official  certificate  and  state- 
ment. {People  V.  Bd.  Can%'assers^  34  N.  Y.  S.  R.  9 ;  1  R. 
S.  421.)  The  ballots  on  the  back  form  no  part  of  the  state- 
ment from  which  the  vote  is  to  be  canvassed  by  the  county 
canvassers.  (1  R.  S.  413,  421  ;  Laws  of  1890,  chap.  325 ; 
Laws  of  1885,  323,  §  730 ;  Laws  of  1880,  chap.  336  ;  Laws  of 
1890,  chap.  262,  §§  16,  17,  24,  25,  31 ;  Code  Civ.  Pro.  §  667  ; 
People  ex  rel.  v.  Pease.,  27  N.  Y.  45 ;  People  v.  Cook,  14 
Barb.  258 ;  People  v.  Mlnl\  21  N.  Y.  539  ;  People  e,e  rel.  v. 
Thati^her,  7  Lans.  274 ;  55  K  Y.  532.)  The  ballots  attached 
to  the  statements  were  of  no  force  as  evidence  of  the  number 
of  votes  received  by  any  candidate.  {Leigh  v.  State,  69  Ala. 
261 ;  Stat4i  v.  TrUjgs,  72  Mo.  365 ;  Mayo  v.  Freeland,  10  id. 
669  ;  PeopU  ex  rel.  FuUer  v.  miliard,  29  111.  413-422.)  The 
utmost  force  that  can  be  claimed  for  the  ballots  attached  to  the 
statements  is  that  a  discrepancy  exists  between  the  clearly,  fully 
written  ''  statement "  of  the  result  of  the  canvass,  and  a  com- 
putation upon  these  ballots.  {DeuchUr  v.  Wayne  Co.,  12 
Abb.  [N.  C]  77 ;  Rassell  v.  Bd.  Canvassers,  46  Ilun,  390 ; 
FeWs  Case,  11  Abb.  [N.  C]  203 ;  State  ex  rel.  v.  Stute  Cati- 
vassers,  36  Wis.  498.)  The  duty  of  the  Supreme  Court  in 
this  matter  was  not  merely  ministerial,  but  was  in  the  strictest 
sense  judicial.  The  court  was  authorized  to  ascertain  the  facts 
and  to  direct  how  the  ministerial  duty  of  the  board  of  can- 
vassers should  be  performed.  (Laws  of  1880,  chap.  460  ;  Peo- 
ple ex  rel.  v.  PatUm,  5  N.  Y.  S.  R  313,  314,  315  ;  People  ex 
rel,  V.  Assessor,  52  How.  Pr.  140 ;  PeopU  ex  rel.  v.  Supervisors, 
25  N.  Y.  S.  R.  837 ;  People  ex  rel.  v.  McGvire,  29  id.  674.) 
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O'Brien,  J.  The  Supreme  Court,  upon  the  application  of  the 
relator,  has  made  an  order  directing  that  a  peremptory  writ  of 
mandamus  issue  to  the  lx)ard  of  supervisors  of  the  county  of 
Chemung,  constituting  the  board  of  county  canvassers,  com- 
manding them  forthwith  to  reassemble  and  reconvene,  recan- 
vass  and  retabulate  and  forward  to  the  secretary  of  state  a  true 
and  correct  canvass  and  statement  of  the  result  of  the  last 
general  election,  so  far  as  the  same  relates  to  representative  in 
congress  in  six  of  the  election  districts  in  the  city  of  Elmira.  The 
board  was  further  required  to  mate  the  estimate  and  tabulated 
statement  from  the  face  of  the  original  returns  of  the  inspect- 
ors of  election  in  these  election  districts,  instead  of  from 
the  ballots  on  the  back  thereof.  The  order  directing  the  writ 
was  made  after  the  board  of  county  canvassers  had  canvassed 
the  votes  given  for  all  officers  voted  for  at  the  general  election 
held  in  the  county,  including  the  vote,  for  representative  in 
congress  for  the  twenty-eighth  congressional  district,  of  which 
the  county  formed  a  part,  and  had  filed  a  certified  statement 
of  the  result  of  such  canvass  in  the  office  of  the  county  clerk 
of  the  county  and  the  secretary  of  state  as  required  by  law. 
The  relator  claims  that  the  board  did  not  comply  with  the 
statute  in  making  the  canvass,  and  that  the  result  of  the  vote, 
in  respect  to  representative  in  congress  in  the  six  election  dis- 
tricts so  made,  certified  and  filed  by  it  is  not  correct. 
Before  examining  the  question  involved  in  the  appeal  from  the 
order,  it  is  proper  to  notice  a  preliminary  question.  The 
record  submitted  to  us  is  accompanied  by  a  motion  to  the  court, 
made  upon  notice  and  affidavits,  from  which  it  appears  that, 
the  board  of  state  canvassers,  in  pursuance  of  the  statute,  met 
and  organized  as  such  board  at  the  office  of  the  secretary  of 
state  on  the  5th  day  of  December,  1890.  That  it  then  and 
there  proceeded  to  canvass  and  did  canvass  the  vote  given  for 
officers  at  the  preceding  general  election,  including  representa- 
tive in  congress  for  the  various  congressional  districts  of  the 
state,  from  the  returns  and  certified  statement  on  file  in  the 
office  of  the  secretary  of  state,  made  and  filed  by  the  various 
boards  of  county  canvassers  in  the  several  counties.     That  the 
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vote  for  representative  in  congress  froiri  the  twenty-eiglitli 
congressional  district  was  canvassed  from  the  returns  and  cer- 
tified statements  received  from  the  several  boards  of  county 
canvassers  of  the  county  comprising  the  district,  as  certified 
and  filed  in  the  oflSce  of  tlie  secretary  of  state  by  the  county 
clerks  of  the  several  counties.  That  there  was  but  one  return 
or  certified  statement  from  each  county  in  the  congressional 
district,  and  no  protest  or  claim  that  any  return  on  file  and  before 
the  state  canvassers  was  in  any  respect  erroneous.  That  from 
the  statement  of  the  vote  for  congress,  contained  in  the  state- 
ments from  the  counties  comprising  the  twenty-eighth  district, 
it  appeared  that  Hosea  II.  Kockwell  had  received  the  greatest 
number  of  votes,  and  w^  elected  to  that  oflSce.  The  board  of 
state  canvassers  made  a  statement  in  writing  of  the  result,  duly 
signed  and  filed  the  same  §ind  delivered  a  certificate  to  said 
Rockwell  of  his  election,  in  compliance  with  the  statute.  On 
these  facts  we  are  asked  by  counsel  for  Kockwell  to  stay  all 
proceedings  upon  this  appeal,  on  the  ground  that  any  decision 
that  we  can  make  will  be  entirely  ineffectual.  That  there  ia 
no  power  to  review  or  change  the  action  of  the  state  canvassers 
upon  the  returns  before  them,  or  to  recall  the  certificate  of  elec- 
tion issued.  That  the  only  authority  now  competent  to  review 
the  action  of  the  state  canvassers  is  the  house  of  representr 
atives,  in  virtue  of  its  ultimate  power,  under  the  Constitution, 
to  judge  of  the  election  of  its  own  members.  No  good  reason 
has  been  or  can  be  given  for  staying  the  appeal  at  the  request 
of  the  parties  bringing  it  here,  but  to  my  mind  there  are  cogent 
reasons  for  refusing  to  hear  it  and  disposing  of  the  case  by 
dismissal.  The  time  and  attention  of  tliis  court  is  sufliciently 
occupied  by  the  pressing  demands  of  actual  and  practical  liti- 
gation, and  it  ought  not  to  be  asked  to  listen  to  arguments  and 
examine  records  involving  questions  purely  abstract  or  theo- 
retical, or  when  it  appears  that  its  judgments  or  decisions  caa 
have  no  practical  effect  upon  the  controversy.  This  seems  to 
me  to  be  a  case  of  that  character.  But  the  court  has  arrived 
at  the  conclusion  that  we  ought  not  to  anticipate  what  may 
occur  in  the  future  in  regard  to  the  practical  consequences  of 
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our  decision,  as  a  reason  now  for  declining  to  hear  an  appeal 
regularly  and  properly  before  us.  We  do  not  know,  from 
the  record,  what  effect,  if  any,  the  method  of  canvassing 
the  vote  in  the  six  election  districts,  adopted  by  the  county 
canvassers,  had  upon  the  result  as  declared  by  the  state  can- 
vassers. All  we  do  know  is  that  the  principle  adopted  gave, 
in  these  districts,  to  Mr.  Rockwell,  a  few  votes  more,  and  to 
Mr.  Noyes  a  few  votes  less  than  the  manner  of  canvassing 
directed  by  the  mandamus.  It  is  conceded  that  immediately 
after  the  close  of  the  polls  in  each  of  the  six  election  districts, 
on  the  4th  of  November,  1890,  the  inspectors  counted  the  vote 
for  representative  in  congress  in  its  regular  order,  publicly 
announced  the  result,  inserted  in  words  written  at  full  length 
in  the  body  of  the  certificate,  the  whole  number  of  votes  given 
for  each  candidate,  certified  the  statement  to  be  correct  and 
signed  the  same,  and  then  dissolved  as  a  board  of  inspectors 
and  canvassers.  The  result  thus  announced  and  inserted  in 
the  certificate,  in  these  particular  districts,  gave,  in  the  aggre- 
gate, to  Ilosea  H.  Eockwell,  four  hundred  and  fifty-eight  votes, 
and  to  Henry  T.  Noyes,  four  hundred  and  eighty-eight  votes  for 
member  of  congress.  The  election  was  lield  under  chapter  262 
of  the  Laws  of  1890,  and  it  is  possible  that  the  inspectors  may 
have  been  ignorant  as  to  what  parts  of  the  law,  governing  the 
conduct  of  elections  and  the  canvass  of  the  vote,  existing  prior 
to  that  enactment,  remained  still  in  force.  No  facte  appear  in 
the  record  upon  which  inte^itional  fraud  or  dishonesty  can  be 
imputed  to  them.  That  they  were  wanting  in  the  knowledge 
necessary  for  an  efficient  perforniance  of  the  duty  imposed 
upon  inspectors  of  election,  is  quite  clear.  They  failed  to 
attach  to  the  statement  signed  by  them,  the  sample  ballots  as 
directed  by  the  statute  (1  R  S.  [Sth  ed.]  p.  421,  §  42),  and 
they  also  failed  to  destroy  the  l)allots  voted,  but  carefully  pre- 
served them,  some  of  the  inspectors,  apparently,  being  of  the 
impression  that  they  were  required  to  file  them  with  the  county 
clerk.  The  inspectors'  returns  were  presented  the  next  day  to 
the  county  clerk  for  filing  in  his  ofiice,  but  he  refused  to 
receive  or  file  them  for  the  reason  that  no  sample  ballots  were 
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attached.  The  inspectors,  or  a  majority  of  tliem  in  each  dis- 
trict, thereupon  opened  the  sealed  packages  in  which  the  bal- 
lots voted  were  placed  tlie  night  before,  in  some  of  the  districts, 
and  the  boxes  in  which  they  were  locked  up  in  others, 
recounted  them,  and  attached  in  each  case  one  of  each  variety 
cast  to  the  return  and  wrote,  partly  ii\kh\  the  ballot  and  partly 
U|X)n  the  paper  to  which  it  was  attached,  in  words,  the  number 
of  such  ballots  voted,  as  required  by  the  statute,  and  then  the 
returns  were  delivered  to  the  county  clerk  and  by  him  tiled. 
These  facts  are  common  to  five  of  the  districts.  In  the  other, 
the  second  of  the  first  ward,  the  inspectors  attached  the  sample 
ballots  with  the  statement  thereon  to  a  new  certificate,  in  which 
was  written  in  the  >body  thereof  the  number  of  votes  cast  for 
each  candidate  as  shown  by  the  writing  on  the  ballots,  and 
which  was  four  votes  less  for  Mr.  Noyes,  and  four  votes  more 
for  his  opponent  than  announced  and  inserted  in  tlie  paper  the 
might  before.  The  numerous  affidavits  embraced  in  the  record 
contain  many  details  toucliing  the  counting  of  the  vote  at  the 
close  of  the  ]X)lls  and  the  events  following  with,  possibly,  some 
shades  of  difference,  none  of  which,  we  think,  are  important  to 
notice  here,  as  the  foregoing  statement  is  sufficiently  full  and 
accurate  for  all  purposes  of  tlie  question  which  we  are  to 
decide. 

The  controversy  arises  upon  the  conceded  fact  that  there 
was  before  the  board  of  county  canvassers  a  certificate  of  the 
inspectors  of  election  which  contained  one  result  of  the  vote 
for  member  of  congress  in  the  body  of  the  paper,  and  another 
and  different  result  in  the  writing  on  the  attached  ballots. 
The  board  canvassed  and  estimated  the  vote  for  member  of 
congress  in  these  districts  according  to  the  writing  on  the 
ballots,  and  not  according  to  that  contained  in  the  body  of  the 
paper,  and  this  method  of  canva^ing  and  estimating  the  result 
gave  Rockwell  four  hundred  and  eighty-one  votes  and  Noyes 
four  hundred  and  sixty-six  votes,  or  Rockwell  twenty-three 
votes  more  and  Noyes  twenty-two  votes  less  than  the  number 
announced  at  the  close  of  the  canvass  by  the  inspectors,  and 
inserted  by  them  in  the  certificate.     The  question  is  whetlier 
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the  board  of  county  canvassers,  in  tlius  canvassing  and  certify- 
ing tlie  vote,  performed  tlie  duty  imposed  upon  them  by  the 
law.  It  was  not  their  duty  to  ascertain  which  of  the  candi- 
dates was  in  fact  elected,  nor  even  which  of  them  in  fact 
received  the  greatest  number  of  votes  in  the  six  districts,  but 
simply  to  determine  from  the  documentary  evidence  before 
them,  furnished  by  the  action  of  the  inspectors,  and  upon 
which  alone  they  could  act,  the  number  of  votes  given  for  each 
candidate  respectively  for  representative  in  congress.  This 
document,  from  which  the  canvassers  are  required,  in  a  minis- 
terial capacity,  to  estimate  and  certify  the  vote  is  called  in  the 
statute  a  statement ;  and  this  controversy  arises  from  what 
appears  to  be  an  honest  diiference  of  opinion  l)etween  tlie 
learned  counsel  who  have  presented  the  case  as  to  the  true 
scope  and  meaning  of  that  word.  On  the  one  hand  it  is  argued 
that  when  there  is  a  conflict  between  the  writing  on  the 
attached  ballots  and  that  inserted  in  the  body  of  the  paper,  the 
board,  in  canvassing  the  vote,  is  bound  by  the  latter,  while,  on 
the  other  hand,  it  is  insisted  that  the  attached  ballots  and  the 
writing  thereon  are  a  part  of  the  statement,  and  it  is  within 
the  power  of  the  board  to  estimate  and  certify  the  true  vote 
from  them.  The  question  thus  becomes  one  purely  of  con- 
struction. The  importance  of  an  honest  and  consistent  admin- 
istration of  the  laws  governing  the  conduct  of  elections  and 
the  preservation  of  every  safeguard  provided  by  the  law,  for 
the  purpose  of  ensuring  a  true  and  honest  canvass  and  return 
of  the  vote  cast,  has  often  been  emphasized  in  the  opinions  of 
courts,  and  cannot  be  too  often  stated.  In  a  government  rest- 
ing wholly  on  popular  suffrage,  few  questions  can  ever  come 
before  the  courts  so  intimately  connected  with  the  very 
structure  of  political  society  and  exerting  such  a  wide  influence 
upon  the  public  welfare  as  those  concerning  the  enforcement 
and  construction  of  the  laws  relating  to  elections  and  the  can- 
vass  and  return  of  the  vote.  When  they  are  open  to  construc- 
tion they  should  receive  from  the  courts,  if  possible,  such  an 
interpretation  as  is  most  likely  to  secure  the  object  of  their 
enactment.      It  is   quite   unreasonable   to   suppose   that  the 
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election  Idws  of  this  state  have  been  so  framed  as  to  render  it 
legally  possible,  in  every  election  district,  to  produce  a  conflict 
between  the  resnit  of  the  vote,  as  written  upon  the  attached 
ballots,  and  that  expressed  in  the  body  of  the  paper,  and  at 
the  same  time  leave  the  county  canvassers  in  each  county  at 
liberty  to  adopt  whichever  resnit  is  most  in  harmony  with  theij 
personal  or  political  affiliations.  Such  a  construction  would 
open  the  door  to  abuses  the  most  grave  and  dangerous.  A 
system  so  elastic  would  destroy  all  confidence  in  the  result  oi 
elections,  and  would  very  soon  become  intolerable.  Ak  intel- 
ligent and  consistent  administration  of  our  statutes  relating  to 
the  canvass  of  the  vote  by  county  canvassers,  requires  that 
when  there  is  conflict  in  this  respect  they  shall  be  bourd  by 
some  rule  that  is  i*easonable  and  certain,  and  not  subject  to 
variation,  according  to  the  discretion  of  each  board.  In  my 
opinion  the  writing  in  the  body  of  the  certificate,  expressing 
the  result  of  the  count  by  the  inspectors  at  the  close  of  the 
polls,  and  publicly  announced  by  them  and  certified  under 
their  official  certificates  to  be  correct,  must  prevail  over  any 
contrary  result  that  can  be  obtained  from  the  writing  on  the 
ballots.  The  words  written  int6  the  paper  by  the  inspectors 
must  be  deemed  to  express  the  actual  and  correct  result  of 
their  count.  They  are  precise  and  certain  and  to  the  effect 
that  a  certain  number  of  votes  were  given  for  a  person  therein 
named  for  a  designated  office.  Not  so  witli  die  writing  on 
the  ballot.  That  import*  simply  that  a. certain  number  of 
tickets  of  each  variety  were  voted,  from  which  and  from  an 
inspection  of  the  sample  ballots  themselves,  the  actual  vote  for 
any  given  candidate  may  or  may  not  he  accurately  ascertained. 
A  resnit  so  deduced  would  practically  amount  to  a  recount  of 
the  ballots  by  ihe  board  of  county  canvassers,  instead  of  an 
estimate  and  canvass  of  the  vote  upon  the  certified  statement 
of  the  inspectors  as  the  statute  requires. 

The  act  of  the  inspectors  in  stating  the  vote  in  the  body  of 
the  paper,  the  certificate  that  the  same  is  correct  and  the  sig- 
nature of  each  of  them  to  the  certificate  is,  so  far  as  the  county 
canvassers  are  concerned,  fundamental,  jurisdictional  and  con- 
Sickels  —Vol.  LXXXI.        51 
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trolling,  while  the  words  on  the  ballot  are  subordinate  and 
incidental  and  the  duty  of  the  inspectors  in  respect  to  the  same 
is  probably  directory  merely.  The  form  of  the  statement  which 
the  inspectors  are  to  make  and  upon  which  the  board  is  to  act 
is  pointed  out  by  the  statute  with  care.  It  must  have  a  cap- 
tion, stating  the  day  on  which,  and  the  number  of  the  district, 
the  town  or  ward  and  the  county  in  which  the  election  is  held, 
a  statement  showing  the  whole  number  of  ballots,  for  each 
person,  designating  the  office,  which  shall  be  A^Titten  in  words 
at  length  ;  and,  at  the  end  thereof,  a  certificate  that  such  state- 
ment is  correct  in  all  respects,  which  shall  be  subscribed  by  the 
inspectors  (§  44).  By  a  recent  statute  it  is  enacted  that  this 
staiejnent  shall  be  made  upon  a  single  sheet  of  paper,  or  if  not, 
each  half  sheet  shall  be  signed  at  the  end  thereof,  by  the 
inspectors.  (Laws  1880,  ch.  56,  §  11.)  When  tliis  word  state- 
ment was  first  used  to  designate  the  return  of  the  district  inspect- 
ors to  the  county  canvassers,  there  was  no  provision  for  attach- 
ing any  ballots,  l)ut,  on  the  contrary,  it  was  expressly  provided 
that,  upon  the  subscription  thereof  by  the  inspectors,  they 
should  immediately  destroy  air  the  poll-books  and  the  ballots 
voted.  (I^ws  1822,  ch.  201,  §  9.)  The  case  of  Tlie  Peoph  ex 
rel,  Yates  v.  Ferguson  (8  Cowen,  102),  decided  in  1827,  turned 
upon  the  effect  to  be  given  to  certain  ballots,  which  the  inspectors 
had  rejected  as  defective.  The  Revised  Statutes  enacted  soon 
after  this  decision,  changed  the  law  as  previously  existing,  only 
so  far  as  to  require  defective  ballots  to  be  preserved  and  filed 
with  the  town  clerk.  In  the  next  election  law,  passed  in  1842, 
(Laws  1842,  ch.  180)  the  inspectors  were  required  to  attach  to 
the  statements,  not  only  the  defective  ballots,  but  a  sample  of 
all  others  voted,  with  the  writing  thereon,  showing  the  number 
of  each  kmd  cast,  and  this  section  has  remained  unchanged  ever 
since.  (Id.  ^  42,  p.  122.)  At  the  same  time  it  was  enacted 
that  the  poll-books  should  be  preserved  and  all  the  ballots 
voted,  not  so  attached,  should  be  destroyed.  The  history  of 
the  provision  first  requiring  the  specimen  ballots  and  writing 
thereon  to  be  attached  to  it,  shows  that  it  was  never  intended 
that  the  latter  could  be  used  by  the  county  canvassers  to  over- 
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throw  the  result  certified  by  the  inspectors  in  the  paper,  made 
immediately  after  the  comit  {People  v.  Pease,  27  N.  Y.  85, 
86.) 

They  are  mere  exhibits  that  no  more  control  the  words  of 
the  statement  than  did  the  defective  ballots,  when  first  required 
to  be  preserved  and  attached.  The  county  canvassers  may 
cause  any  return  to  be  sent  back  to  the  inspectors  for  the  pur- 
pose of  correcting  clerical  errors.  The  ballots  voted  are,  in 
contemplation  of  law,  destroye(t  immediately  after  the  comple- 
tion of  the  count  by  the  inspector,  except  such  as  are  required 
to  be  attached  to  the  statement.  Tlie  board  might  return  a 
statement  to  the  inspectors  for  the  purpose  of  attaching  the 
sample  ballots  and  noting  thereon  the  number  of  each  kind 
voted,  so  far  as  that  could  be  done,  but  not  for  the  purpose  of 
a  recount  to  vary  or  contradict  the  result  expressed  in  the  body 
of  the  certificate.  It  would  be  absurd  to  require  inspectors  to 
recount  votes  after  they  were  required  by  law  to  destroy  them. 
The  recent  statute  (Laws  1880,  ch.  460)  confers  power  upon 
the  court  to  require,  by  order,  a  board  of  county  canvassers, 
after  it  has  dissolved,  to  reconvene  and  correct  any  errors  in 
its  canvass  of  the  vote  at  an  election,  and  the  order  granted  in 
this  case  is,  we  think,  fairly  within  its  scope.  In  our  opinion 
the  statement,  in  the  body  of  the  paper  as  to  the  vote  for  rep- 
resentative in  congress  in  the  five  districts,  and  in  the  other, 
the  statement  made  on  the  night  after  the  election,  must  con- 
trol the  action  of  the  county  canvassers.  If  it  be  claimed  that 
the  actual  result  at  the  polls  was  different  in.  fact,  from  that 
shown  by  this  statement,  that  question  must  be  left  for  the 
determination  of  another  tribunal.  These  views  lead  to  an 
affirmance  of  the  crder. 

Earl,  J.  (dissenling).  The  duties  of  the  officers  concerned 
in  ascertaining  an«l  returning  the  results  of  any  election  are 
particularly  pointed  out  in  the  statutes  and  the  faithful  discharge 
of  all  those  duties  u  enforced  by  severe  penalties ;  and  frauds 
therein  are  not  easy  and  ouglit  to  be  very  uncommon. 

The  mode  of  canvassing  the  votes  and  ascertaining  the  results 
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of  elections  are  provided  for  in  the  act,  chapter  130  of  the  Laws 
of  1842,  and  subsequent  acts.  In  article  4  of  title  4  of  the  act 
of  1842,  the  duties  of  inspectors  of  elections  are  prescribed. 
They  are  first  to  see  that  the  whole  number  of  ballots  corre- 
sponds with  the  whole  number  of  votes  shown  by  the  poll-lists, 
and  then,  as  provided  in  section  40,  they  are  to  proceed  to  can- 
vass and  estimate  the  votes.  Section  42  contains  a  provision 
for  the  first  time  found  iii  the  laws  of  this  state  as  follows : 
"  The  canvass  shall  be  completed  by  ascertaining  how  many 
ballots  of  the  same  kind  corresponding  in  respect  to  the  names 
of  persons  thereon,  and  the  offices  for  which  they  are  desig- 
nated, have  been  received ;  and  the  result  being  found  the 
inspector  shall  securely  attach  to  a  statement  of  such  canvass 
one  ballot  of  each  kind  found  to  have  been  given  for  the  officers 
to  be  chosen  at  such  election,  any  or  either  of  them,  except 
those  given  for  electors  of  president  and  vice-president ;  and 
they  shall  state  in  words  at  full  length  immediately  opposite 
such  ballot,  and  written  partly  on  such  ballot  and  partly  on  the 
paper  to  which  it  shall  be  attached,  the  whole  number  of  all 
tlie  ballots  that  were  received  which  correspond  with  the  one 
so  attached,  so  that  one  of  esKnh  kind  of  the  ballots  received  at 
such  election  for  the  officers  then  to  be  chosen,  shall  be  attached 
to  such  paper,  with  a  statement  of  such  canvass.  They  shall 
also  attach  to  such  paper  the  original  ballots  rejected  by  them 
as  being  defective  which  were  given  at  such  election."  Section 
43  contains  a  similar  provision  as  to  the  canvass  and  statement 
of  the  votes  gixjen  for  presidential  electors.  Section  44  is  as 
follows :  "  The  statements  to  be  made  by  the  inspectors  shall  con- 
tain a  caption  stating  the  day  on  which,  and  the  number  of 
the  district,  the  town  or  ward,  and  the  county  at  which  the 
election  was  held  in  relation  to  which  such  statement  shall  be 
made ;  it  shall  also  contain  a  statement  showing  the  number  of 
ballots  taken  for  each  person,  designating  the  office  for  which 
they  are  given,  which  statement  shall  be  written  in  words  at 
length ;  and  at  the  end  thereof  a  certificate  that  such  state- 
ment is  correct  in  all  respects  ;  which  certificate  shall  be  sul>- 
scribed  by  the  inspectors." 
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In  this  case,  in  some  of  the  returns  placed  before  tlie  county 
canvassers,  there  were  discrepancies  l)etween  the  number  of 
votes  vrritten  in  the  statements  under  section  44,  whicli  for 
brevity  I  will  call  general  statements,  and  the  numbers  written 
on  and  opposite  the  ballots  attached  under  section  42,  which  I 
will  call  detailed  statements,  the  latter  numbers  being  greater 
than  the  former  in  most  cases  where  discrepancies  existed. 
The  canvassers  decided  to  canvass  the  returns  by  taking  the 
detailed  statements,  and  they  did  so  canvass ;  and  the  relator 
complains  of  this,  claiming  that  they  were  bound  to  take  and 
canvass  the  general  statements  and  ascertain  the  results  of  the 
election  from  them.  The  court  below  upheld  the  claim  of  the 
relator  and  commanded  the  canvassers  to  canvass  the  returns 
by  taking  the  general  statements  and  wholly  disregarding  the 
detailed  statements.  The  sole  question  of  law  for  our  consid- 
eration is  whether  the  court  could  legally  issue  this  peremptory 
eommand  to  the  canvassers,  and  this  question  must  be  solved 
by  a  carefnl  reading  and  scrutiny  of  the  statutes  and  thus 
arriving  at  the  intention  of  the  law  makers. 

Under  section  42  the  inspectors  are  first  to  ascertain  how 
many  ballots  of  each  kind  have  been  received,  and  then  they 
are  to  attach  one  ballot  of  each  kind,  omitting  none,  to  the 
statement  and  write  opposite  to  it,  and  partly  on  it,  the  number 
of  such  ballots  received  The  detailed  statement  will  thus 
sliow,  by  adding  the  numbers  thus  written,  the  whole  number 
of  votes  given  at  the  election  and  how  many  were  given  for 
each  candidate. 

Why  are  the  ballots  required  to  be  thus  attached  ?  In  1842 
when  this  provision  first  came  into  the  law,  ballots  could  be 
written  or  printed,  in  any  fonn,  of  any  size  and  upon  any 
paper,  and  hence  the  requirement  that  the  ballots  should  be 
attached  could  not  have  been  to  show  whether  or  not  some 
law  had  l>een  complied  with.  Yet  the  ballots  are  to  be 
attached  for  some  purj)ose.  For  what  purpose  ?  Undoubt- 
edly as  an  additional  security  for  an  accurate  canvass  and  as  an 
additional  safeguard  against  frauds  and  mistakes.  The  ballots 
are  not  only  to  be  attached,  but  the  numbers  of  the  ballots  are 
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to  be  written  partly  on  the  ballots  and  on  the  paper  to  which 
they  are  attached.  Why  is  this  minute  requirement  if  they 
are  to  serve  no  purpose  and  have  no  effect  ?  Can  it  be  sup- 
posed that  all  this  is  a  mere  idle  ceremony  ?  Who  shall  say 
that  the  general  statement  and  the  detailed  statement  are  not 
of  equal  importance?  One  is  evidently  intended  as  a  check 
on  the  other.  The  general  statement  is  jnade  up  of  the  details 
contained  in  the  other  and  they  should  exa(?tH'  correspond. 
The  canvass  is  not  completed  until  the  ballots  have^b^eo 
counted,  attached  and  written  on.  The  detailed  statement  is 
part  of  the  canvass.  It  is  made  under  the  same  sanctions  as 
the  general  statement,  and  the  same  punishment  can  be  meted 
out  to  inspectors  for  any  fraud  or  wrong  in  respect  thereto.  It 
is  to  be  canvassed  and  verified  in  the  same  way  as  the  general 
statement,  and  the  general  certificate  required  by  section  44 
applies  to  it  as  well  as  to  the  general  statement.  Section  1 1 
of  the  act,  chapter  56  of  the  Laws  of  1880,  requires 
that  "  every  return  or  statement  of  the  result  of  the 
canvass  of  any  election  shall  be  made  upon  a  single  sheet  of 
paper,  or,  if  not,  each  half  sheet  shall  be  signed  at  the  end 
thereof  by  the  inspectors ; "  and  here  the  return  or  statement 
means  the  whole  return  or  statement  which  the  inspectors  are 
bound  to  make,  including  the  attached  ballots  and  what  is 
written  thereon.  Sections  45  and  48  of  the  act  of  1842  and 
section  14  of  the  act  of  1880,  require  that  a  true  copy  of  the 
statement  shall  be  filed  in  the  office  of  the  clerk  of  the  town 
or  city,  that  the  original  statement  duly  certified  shall  be  deliv- 
ered to  the  supervisor  of  the  town  or  ward,  and  that  a  dupli- 
cate thereof  shall  be  filed  in  the  office  of  the  county  clerk. 
What  statement  is  meant  by  these  provisions  ?  Evidently  the 
whole  statement,  the  general  as  well  as  detailed,  made  by  the 
inspectors.  And  these  statements  are,  by  section  15. of  the 
act  of  1880,  made  public  records,  open  to  inspection  and 
examination  by  any  elector  of  the  state.  The  two  state- 
ments are  never  to  be  divorced,  and  where  the  one  goes,  the 
other  must  also  go.  It  is  thus  clear,  too  clear,  it  seems  to  me, 
for  reasonable  doubt,  that  the  detailed  statement  is  part  of 
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the  statement  and  return  whicli  the  inspectors  of  election  are 
required  to  make. 

The  election  laws  applicable  to  the  city  of  New  York  throw 
some  light  upon  the  meaning  of  the  word  "  statement"  as  used  in 
the  acts  of  1842  and  1880.  Section  1892  of  the  Consolidation 
Act  (Chapter  410  of  the  Laws  of  1882)  contains  the  substance 
of  section  42  of  the  act  of  1842,  as  to  attaching  ballots  and  a« 
to  writing  the  numbers  upon  them  ;  and  section  1895  contains 
the  substance  of  section  44  of  the  act  of  1842,  in  reference  to 
what  I  call  the  general  statement.  The  inspectors  are  required 
to  make  triplicate  statements  of  the  results  of  the  canvass  and 
estimate,  one  to  be  delivered  to  the  clerk  of  the  toard  of  alder- 
jnen,  one  to  the  county  clerk  and  one  to  the  chief  of  the  bureau 
of  elections,  and  all  these  statements  nmst  be  complete,  con- 
taining the  attached  ballots  and  what  is  written  upon  them. 

The  statement  having  thus  been  made,  delivered  and  filed, 
then  follows  the  duty  of  the  county  canvassers.  The  original 
statements  are  to  be  placed  before  them  by  the  supervisors  to 
whom  tliey  have  been  delivered  by  the  inspectors,  and  they 
are  to  canvass  them.  Their  duty  is  confined  solely  to  the  can- 
vass of  such  statements.  They  cannot  go  outside  of  or  disre- 
gard them,  and  they  are  to  determine  what  they  show  as  to 
the  number  of  votes  cast  for  each  candidate,  and  declare  the 
results.  The  returns  placed  before  them  containing  the  gen- 
eral and  detailed  statements  with  ballots  attached  are  called 
statements,  and  they  are  t/u^  statements  upon  which  they  are 
to  act.  They  cannot  omit  a  portion  of  any  statement,  but  they 
are  to  consider  the  wliole  statement  and  base  their  conclusion 
upon  that. 

Now,  when  these  canvassers  came  to  act,  they  found  upon 
the  returns  placed  before  them  two  sets  of  numbers  which 
ought  to  have  agreed,  but  did  not  agree.  What  was  their  duty 
then  ?  Clearly  to  send  back  the  returns  to  the  inspectors  for 
correction,  under  the  act  of  1842,  where  it  is  provided  that 
"  if,  upon  proceeding  to  canvass  the  votes,  it  shall  clearly  appear 
to  the  canvassera  that  in  any  statement  produced  to  them " 
(the  word  statement  here  evidently  meaning  the  whole  return 
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or  statement),  "  certain  matters  are  omitted  in  sucli  statement 
which  should  have  been  inserted,  or  that  any  mistakes  whicli 
are  clerical  merely  exist,  they  shall  cause  such  statement  to  be 
83nt  by  one  of  their  number,"  to  the  inspectors  to  have  the 
same  corrected,  and  the  inspectors  are  to  be  convened  and 
make  such  correction  as  the  facts  of  the  case  require,  but  not 
change  or  alter  any  decision  before  made  by  them,  only  causing 
their  canvass  to  be  correctly  stated.  Under  this  provision  of 
law  if  the  canvassers  find  that  ballots  have  not  been  attached 
to  the  returns  by  the  inspectors,  that  is  a  case  of  omission,  and 
they  can  send  the  returns  back  to  have  the  omission  supplied. 
Here  the  discrepancy  between  the  two  sets  of  numbers  appears 
to  be  and  was  manifestly  on  the  face  of  the  returns  the  i*esult 
of  clerical  mistakes,  either  in  writing  the  numbers  or  in  adding 
up  figures,  and  the  canvassers  could  have  sent  the  returns  back 
for  the  correction  of  these  mistakes.  The  inspectors  could  have 
corrected  them  by  resort  to  the  tally  sheets,  or  to  their  memo- 
ries, or  to  any  other  facts  in  their  possession  which  would 
enable  them  to  make  the  corrections  so  that  the  two  sets  of 
numbers  would  correspond.  But  the  county  canvassers,  as  this 
record  discloses,  refused  to  send  these  returns  back  for  correc- 
tion. Assuming  now  that  they  were  not  absolutely  bound  to 
send  them  back  for  correction,  how  were  they  bound  to  canvass 
them  ?  Then  it  was  for  them  to  determine  the  significance, 
meaning  and  result  of  the  returns.  If  they  thought  one  set  of 
numbers  was  more  reliable  than  the  other,  they  could  take 
that  and  base  their  canvass  upon  it.  All  that  was  written  upon 
or  In  the  returns  constituted  the  statement  which  they  were  to 
canvass.  There  is  certainly  ground  for  claiming  that  a  detailed 
statement  made  up  of  the  numbers  of  each  kind  of  the  ballots, 
was  more  reliable  than  the  general  statement  composed  of  totals 
reached  by  adding  up  the  ballots.  The  general  statement  must 
have  been  reached  by  adding  up  the  votes  contained  in  all  the 
ballots  of  every  kind,  and  there  is  one  chance  of  error,  that  of 
mistakes  in  addition,  which  is  absent  from  the  detailed  state- 
ment. It  was  for  the  canvassers  to  detennine  in  the  case  of 
any  return  which  of  the  two  statements  was  the  most  reliable 
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and  the  safest  guide.  Wlitre  di>es  the  court  get  the  pt>wer 
to  commaDd  them  ali^»hitely  to  take  the  one  statement  rather 
than  the  other  i  What  right  has  it  to  interfere  with  and  ciuitri'l 
the  discretion  vested  in  the  canvassers  i  If  the  canvasw-^ers  liad 
taken  the  general  statements  as  their  guide,  and  found  the 
results  of  the  election  from  them,  it  wimld  have  been  quite 
as  competent  and  equally  erronecms  ft»r  the  court  to  have 
commanded  them  to  make  their  canvass  from  the  detailed 
statement. 

If  the  court  had  commanded  them  to  send  the  returns  back 
for  correction,  some  argument  fur  the  jurisdiction  of  the  ciuirt 
could  have  been  made,  and  tlie  jurisdiction  could  l>e  upheld  if 
the  canvassers  were  under  an  aljsolute  legal  duty,  under  the 
circmnstances,  to  send  them  back.  Whether  they  were  under 
such  an  absolute  legal  duty  we  need  not  now  determine,  l)ecause 
no  such  command  has  been  issued.  The  court,  without  any 
correction  of  the  apparent  mistakes,  and  without  giving  the 
canvassers  any  opportunity  to  have  them  corrected  in  the  nuxle 
pointed  out  in  the  statute,  an  opportunity  which  they  might 
embrace  rather  than  canvass  the  general  statements  has  abs<>> 
lutely  commanded  them  to  canvass  the  returns  with  these  mis- 
takes apparent  upon  them  in  a  particular  way  disregarding  an 
important  and  material  ]x>rtion  of  them.  What  right  luis  the 
court  to  command  the  canvassers  to  disregard  any  portion  of 
the  returns  which,  under  severe  penalties  the  ins|)ector8  were ' 
bound  to  make  for  the  purpose  of  showing  the  results  of  the 
elections  in  the  election  districts. 

Suppose  the  detailed  statement  shows  that  ten  or  a  hundred 
ballots  of  the  kind  attached  were  ca^t  at  any  election,  while 
the  general  statement  makes  no  mention  of  such  ballots,  wliat 
then  are  the  canvassers  to  do?  They  may  send  the  returns 
back  for  correction.  But  can  the  court  command  them  to  make 
their  canvass  from  the  general  statement,  disregarding  wholly 
the  detailed  statement  showing  beyond  question  a  number  of 
votes  cast  ? 

There  certainly  can  l)e  no  policy  which  requires  greater 
weight  to  be  given  to  the  general  statement  than  to  the  (letailed 
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statement.  Frauds  are  easier  and  mistakes  more  liable  in  the 
former  than  in  the  latter. 

I  do  not  deem  it  important  to  give  particular  attention  to 
the  return  of  the  votes  in  the  second  district  of  the  first  ward 
of  tlie  city  of  Elmira.  That  stands  upon  a  diflferent  footing 
from  the  other  returns  of  inspectors.  Even  if  the  court  below 
is  right  in  reference  to  that  return,  its  order  cannot  be  justified. 

A  careful  consideration  of  the  whole  case  leaves  upon  my 
mind  no  doubt  that  the  learned  court  below  fell  into  error  in 
its  construction  of  the  statutes.  To  me  it  appears  demonstra- 
bly clear  that  the  canvassers  acted  within  their  jurisdiction  in 
making  the  canvass  as  they  did  ;  and  if  any  wrong  has  been 
done  in  canvassing  votes,  and  the  relator  has  actually  received 
the  greatest  number  of  votes  for  representative  in  congress,  he 
must  seek  his  remedy  in  the  house  of  representatives,  the  only 
body  that  can  give  him  relief,  and  the  public  justice  for  violated 
law  must  be  vindicated  in  the  criminal  courts. 

The  orders  of  the  General  and  Special  Terms  should  be 
reversed  and  the  writ  of  mandamus  denied  with  costs  in  all  the 
courts. 

All  concur  with  O'Brien,  J.,  except,  Earl,  J.,  dissenting  and 
EuGER,  Ch.  J.,  not  voting. 

Order  afiirmed. 


llLJ*o  The  Bank  of  British  Xorth  America,  Respondent,  v, 

12B    410 

164  376  Richard  Delafield,  Appellant. 


Where  a  loan  is  made  by  a  firm  to  one  of  its  members,  in  case  no  time  of 
payment  is  set,  the  law  implies  a  promise  on  the  part  of  the  borrower  to 
pay  upon  demand  without  going  into  an  accounting. 

It  se^ms  an  action  is  maintainable  by  the  firm  against  the  borrowing  mem- 
ber to  recover  the  sum  loaned. 

Where  in  an  action  to  recover  a  loan  from  a  copartnership  to  one  of  its 
members,  brought  by  an  assignee  thereof,  upon  the  trial  an  examination 
into  the  firm  account  was  so  far  had  as  to  show  that  the  defendant  was 
indebted  to  the  firm  in  a  sum  largely  in  excess  of  the  money  sued,  held, 
that  plaintiff  was  entitled  to  maintain  the  action. 

Defendant  denied  that  the  transaction  was  a  loan,  and  the  testimony  upon 
this  issue  was  conflicting.     Upon  the  trial,  the  plaintiff,  under  objection 
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and  exception,  was  permitted  to  introduce  a  letter  from  one  of  the  mem- 
bers of  the  firm  to  defendant,  in  which  the  writer  assumed  to  rehearse- 
the  circumstances,  and  stated  that  defendant  liad  accepted  the  money  as. 
a  loan.  It  did  not  appear  that  defendant  answered  this  letter.  Ild(}, 
that  it  was  not  competent  evidence,  as  it  was  a  mere  declaration  of  the 
writer,  assuming,  in  his  own  behalf  to  characterize  and  determine  the 
nature  of  the  transaction;  that  the  failure  to  answer  was  not  an  admis- 
sion of  the  facts  stated;  and  that  the  error  required  a  reversal. 

T.  G.  C.  Co.  V.  SmWi  (110  N.  Y.  83),  distinguished. 

The  letter  called  attention  to  the  fact  that  a  draft  had  been  drawn  upon 
defendant  by  the  firm  for  the  sum  in  question.  Defendant's  ^luswer 
admitted  that  he  had  notice  of  the  assignment  of  the  firm  claim,  and 
the  dnift  itself  had  been  presented  and  payment  refused.  Held,  that 
tlie  letter  was  not  admissible  as  a  notice  of  the  assignment,  as  there  was 
no  qircsfcwo  of  notice. 

(Argued  March  20,  1891;  decided  Inm  «,  1591.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  tlie  first  judicial  department^  entered  upon  an  order 
made  December  29, 1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  with- 
out a  jury. 

This  action  was  brought  by  plaintiff,  as  assignee  of  the  firm 
of  William  T.  Coleman  &  Co.,  of  San  Francisco,  to  recover 
the  sum  of  $25,000  and  interest  alleged  to  have  been  loaned 
and  advanced  by  said  firm  to  defendant  who  was,  at  the  time, 
one  of  its  members. 

Plaintiff's  evidence  was  to  the  effect  tliat  on  December  31, 
1887,  defendant  drew  $25,000  of  firm  moneys  on  the  firm 
check  signed  by  him  and  had  it  credited  in  his  own  private  bank 
account.  A  few  days  before  he  had  telegraplied  from  Xew 
York,  where  he  lived,  to  the  firm  at  San  Francisco,  asking  if 
he  might  draw  that  sum  and  his  request  had  been  refused,*  but 
the  firm  offered  to  loan  him  $25,000  if  he  could  negotiate  it. 
Defendant  made  no  answer,  but  a  few  days  thereafter  drew 
the  money.  Defendant  denied  that  the  transaction  was  a  loan, 
but  claimed  that  he  drew  said  money  pursuant  to  the  consent 
of  the  other  members  of  the  firm. 

Other  facte  are  stated  in  the  opinion. 
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E,  Countryman  for  appellant  The  defendant  Delafield 
did  not  receive  the  sum  of  $25,000  drawn  by  him  December 
31,  1887,  from  the  firm  of  William  T.  Coleman  &  Co.,  ag  a 
loan.  {Payne  v.  Freer^  91  N.  Y.  43, 48-56  ;  Silver  v.  Bam^s^ 
6  Bing.  [N.  C]  180,  185  ;  Gilpen  v.  Endlmf^,  5  Bam.  &  Aid. 
954;  Bloss  v.  ChiUenden,  2  T.  &  C.  11,  14;  ^Ve%terU  v. 
Evertsfm,  1  Wend.  532;  ITaUted  v.  Schmetzel^  17  Johns.  80; 
^Oa^ey  V.  Brushy  2  Caines,  293;  Pattlsim  v.  BlancJuird^  6 
Barb.  537 ;  Torrey  v.  TwamhUy^  57  How.  Pr.  149  ;  Atwater 
V.  Fowler,  1  Hall,  180 ;  Muller  v.  Cox,  15  N.  Y.  S.  R.  393  ; 
/Simmons  V.  Murray^  1  id.  85,  86  ;  Buell  v.  C/V^,  54  Barb. 
353  ;  Belariger  v.  Dana^'b'-l  Hun,  40  ;  Arnold  v.  Arnold,  90 
N:  Y.  581;  Story  on  Part.  §§•  219-221 ;  1  Collyer  on  Part. 
§§196,  269;  2  Lindley  on  Part.  1024-1032;  SMthAmer  v. 
7>m^,  114  N.  Y.  501;  Ferguson  v.  ^a*/?/\  116  id.  257; 
Crater  v.  Binriiger^  45  id.  545  ;  Ihyward  v.  France,  43  id. 
593 ;  Goddard  v.  //r>rf^^.^,  1  Cr.  &  Mees.  33  ;  I)e  TasM.  v. 
aS/^^wj,  1  Bam.  &  Aid.  664,  669 ;  BIchardsoii  Case,  4  Myl.  & 
Cr.  171,  172;  Nlven  v.  Sp?ch-r7?iati,  12  Johns.  401,402; 
Davis  V.  JHerf^V,  51  Mich.  480  ;  Neale  v.  Turton,  6  Bing. 
149,  151 ;  Teague  v.  Iluhhard,  8  Barn.  &  Cr.  345  ;  WliiU  v. 
Harlmo,  5  Gray,  463,  467 ;  7////  v.  3fcPherso7i,  15  Mo.  204 ; 
Bvrley  v.  Harris,  8  N.  H.  235  ;  McQueen  Case,  31  Ala.  230.) 
If  the  transaction  could  be  regarded  as  a  loan  or  advance  of 
money  to  Delafield  from  the  finn  the  same  result  would  follow. 
It  is  not  claimed  that  the  advance  was  made  under  any  special 
contract  designating  the  time  or  manner  of  payment.  It 
must,  therefore,  be  governed  by  the  general  rule  of  law  regu- 
lating such  transactions  between  the  members  of  a  partner- 
ship. (Story  on  Part.  §  348  ;  Payne  v.  Freer,  91  N.  Y.  43, 
50,  56  ;  PI  chard  son  Case,  4  Myl.  &  Cr.  165 ;  Bmiton  Case, 
40  How.  Pr.  217,  219.)  The  draft  or  bill  of  exchange  in  suit 
was  not  shown  to  have  been  drawn  by  the  old  firm,  and  the 
presumption  is  that  it  was  drawn  by  the  new  or  successor  firm, 
which  was  not  the  owner  of  the  claim,  if  any  existed,  against 
Delafield.  The  withdrawal  of  Delafield  on  the  3l8t  day  of 
December,  1887,  by  common  consent,  effected  a  dissolution  of 


1891.]  Bank  qf  B.  N.  A.  v.  Delafield.  413 

Statement  of  case. 


the  old  firm,  and  it  remained  in  existence  merely  for  the  pur 
pose  of  a  final  settlement  of  its  affairs.  (Story  on  Part.  §  322 ; 
Menagh  v.  WhitweU,  52  N.  Y.  147,  166,  167;  Hortmi'n 
Appeal,  13  Penn.  66  ;  Kennedy  v.  Porter,  109  N.  Y.  527, 
550,  551  ;  Farr  v.  Morrill,  53  Hun,  32,  35  ;  Hool^v.  Gieve, 
9  Daly,  104 ;  82  N.  Y.  625^,  King  v.  LelgUon.,  100  id.  386, 
391 ;  Pmdhoinme  v.  Henry,  5  La.  Ann.  700 ;  Davis  v. 
Desaugtie,  5  Whart.  529  ;  Ilaynes  v.  Brooks,  8  Civ.  Pro.  Rep. 
106.)  The  trial  court  erroneously  charged  Delafield  with  all 
the  losses  sustained  by  the  new  firm  in  its  new  enterprises 
after  his  withdrawal  from  the  old  firm,  precisely  as  if  no  disso- 
lution had  taken  place.  {White  v.  Whit^,  23  J.  &  S.  417; 
Story  on  Part.  §  160  ;  Lansing  v.  Gaine,  2  Johns.  301 ;  BneU 
V.  Vole,  54  Barb.  354,  363 ;  Ca^^man  v.  KeUy,  5  Hun,  283  ; 
Jackson  v.  Johnson,  11  id.  509.)  The  entries  from  the  firm 
books  kept  at  San  Francisco  Were  incompetent  evidence  against 
the  defendant.  {Taylor  v.  Herring,  10  Bosw.  447  ;  Heart  v. 
Coming,  3  Paige,  566  ;  Cheever  v.  Lamar,  19  Hun,  131, 136  ; 
Fairchild  Case,  64  N.  Y.  472,  480.)  It  was  error,  in  any 
event,  to  exclude  the  evidence  of  the  statements  and  letters 
from  the  firm  to  Delafield,  made  from  time  to  time  during  the 
continuance  of  the  old  partnership.  {Heart  v.  Coming,  3 
Paige,  566 ;  Taylor  v.  Herring,  10  Bosw.  447 ;  Cheever  v. 
Lamar,  19  Hun,  132,  133.) 

Hugh  Z.  Cole  for  respondent  The  finding  of  the  trial 
justice  that  this  |25,000  was  in  fact  loaned  to  the  defendant 
Delafield  and  was  independent  of  the  partnership  accounts, 
being  supported  by  the  evidence  and  having  been  expreesly 
concurred  in  by  the  General  Term,  will  not  be  disturbed  by 
this  court.  (  Westerlo  v.  De  Witt,  36  N.  Y.  340 ;  Beaver  v. 
Beaver,  117  id.  421.)  W.  T.  Coleman  &  Co.  could  have  recov- 
ered this  loan  of  $25,000  from  Richard  Delafield  by  action  at 
law.  {Ferguson  v.  Baker,  116  N.  Y.  261  ;  Stettheimer  v. 
T(me,  114  id.  505  ;  Ho^oard  v.  France,  43  id.  593  ;  Crater  v. 
Bininger,  45  id.  545;  MtcUer  v.  Cox,  15  N.  Y.  S.  R.  393; 
Payne  v.  Thatcher,  25  Wend.  450 ;  Bradford  v.  Kimherley, 
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could  not  recover  back  the  whole  or  any  part  of  the  money  in 
an  action  against  his  copartners,  because  the  action  would  be 
upon  an  implied  promise,  and  that  implied  promise  was  only 
that  the  other  partners  would  pay  what  was  due  him  after  an 
accounting  had  been  taken  to  ascertain  the  state  of  the  partner- 
ship matters,  and  the  balance,  if  any,  that  might  be  due  him. 
Where,  however  the  facts  proved  raise  an  implied  promise  to 
repay  upon  demand  the  very  sum  which  lias  been  loaned,  I 
think  an  action  can  be  maintaJned  thereon  just  as  well  as  upon 
an  express  promise  to  do  the  very  thing  which  the  law  implies 
without  such  express  promise.  But  be  that  as  it  may,  we  have 
here  tlie  further  facts  that  the  indebtedness  from  defendant 
to  tlie  firm  was  afisigned  by  it  to  the  plaintiff,  and  upon  the 
trial  an  examination  into  the  firm  accounts  was  had  so  far  as 
to  show  the  defendant  indebted  to  the  firm  in  a  sum  largely  in 
excess  of  the  money  sued  for  by  the  plaintiff.  That  an  assignee 
could  recover  upon  the  indebtedness  arising  from  the  loan, 
after  proof  of  the  state  of  the  partnership  account^*,  and  that 
defendant  was  indebted  to  it  in  a  greater  sum  than  the  amount 
assigned,  can  admit  of  no  doubt.  In  our  union  of  legal  and 
equitable  remedies  in  tlie  same  tribunal,  and  after  what  may 
be  termed  an  examination  in  the  nature  of  an  accounting  has 
been  had,  it  is  a  matter  of  no  importance  that  it  was  carried  on 
in  what  would  be  termed  an  action  at  law.  There  is  no  claim 
now  made  that  there  has  been  but  a  partial  accounting  or  that 
in  consequence  of  such  partial  accounting  the  defendant  has 
been  found  indebted  to  the  firm  in  a  greater  sum  than  would 
have  appeared  if  a  full  and  complete  accounting  had  been  had, 
and  greater  than  will  appear  when  a  full  and  complete  account- 
ing comes  to  l^e  had  between  the  members  of  the  firm  in  an 
action  wherein  they  are  all  parties  and  where  the  judgment 
will  bind  them  all.  We  think  the  plaintiff  showed  enough  to 
maintain  its  action  in  this  respect. 

These  views  would  lead  to  an  aflBrmance  of  the  judgment 
were  it  not  for  the  erroneous  admission  of  one  piece  of  evi- 
dence which  we  see  no  available  answer  to.  There  was  no 
dispute  that  the  defendant,  on  the  31st  of  December,  1887, 
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drew  $25,000  of  firm  moneys  and  had  it  credited  to  him 
in  his  own  private  bank  account.  Up  to  that  event  lie  had 
drawn  $800  monthly,  which  was  all  that  by  the  partnership 
articles  he  was  entitled  to  draw.  A  few  days  before  he,  living 
in  New  York,  had  telegraphed  the  other  members  of  his  firm 
in  San  Francisco  asking  if  he  might  draw  $25,000  and  had 
been  refused  that  privilege,  but  the  firm,  through  its  senior 
member,  had  offered  to  loan  defendant  that  amount,  provided 
defendant  could  negotiate  it.  The  defendant  made  no  answer, 
but  in  a  few  days  thereafter  drew  the  money.  From  the  part- 
nership articles  forbidding  any  such  draft  and  from  the  request 
of  defendant  asking  if  he  might  draw,  and  the  refusal  of  the 
firm  to  permit  it  as  a  mere  draft,  but  offering  to  loan  liim  that 
amount,  and  the  subsequent  action  of  defendant  in  drawing 
the  sum  and  from  all  the  circumstances  of  the  case,  the  court 
was  asked  to  draw  the  inference  that  defendant  when  he  drew 
the  money  drew  it  pursuant  to  the  consent  of  the  firm  as  a 
loan  and  not  in  opposition  thereto  as  well  as  in  violation,  as 
claimed,  of  the  partnership  articles.  The  question  was  one  of 
intent,  a  question  of  fact,  to  be  decided  after  a  consideration 
of  all  the  evidence  in  the  case.  The  defendant  was  a  witness 
and  denied  fully  and  unequivocally  the  drawing  of  the  money 
as  a  loan  pursuant  to  the  consent  of  the  other  members  of  the 
firm,  and  he  swore  that  he  drew  it  as  matter  of  right,  upon  the 
dissolution  of  the  firm,  which  event  occurred  on  that  day,  and 
he  claimed  that  such  drawing  wa^  not  under  the  circumstances 
of  an  innnediate  dissolution  of  the  firm  in  violation  of  the 
partnership  articles  limiting  his  drafts  to  $800  per  month, 
which  limit  he  had  tlien  already  reached.  Here  was  evidence 
from  which  different  inferences  might  be  drawn  by  the  trial 
judge.  Delafield  being  a  party  interested  the  court  was  not 
bound  to  believe  him  when  he  swore  to  what  was  his  own' 
intent  accompanying  the  act  of  drawing,  and  that  act  was  not 
in  and  of  itself  of  so  unequivocal  a  nature  as  to  be  conclusive 
evidence  of  the  defendant's  intent  In  this  state  of  the  case 
it  is  seen  that  any  evidence  erroneously  admitted  and  which 
may  have  had  an  effect  upon  the  mind  of  the  learned  trial 
SicKELs — ^VoL.  LXXXI.        53 
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judge  cannot  be  overlooked.  The  plaintiff,  under  the  objec- 
tion and  exception  of  the  defendant  specifically  pointing  out 
the  proper  grounds,  was  permitted  to  put  in  evidence  a  letter 
written  by  one  of  the  members  of  the  late  firm  in  San  Fran- 
cisco to  defendant  under  date  of  April  27,  1888,  in  which  the 
writer  assumes  to  rehearse  the  circumstances  of  the  drawing 
of  the  check  by  defendant  in  the  previous  December  and  the 
refusal  of  the  firm  to  permit  the  draft,  excepting  as  a  loan  in 
aid  of  defendant,  and  then  the  letter  continues  :  "  You  acceded 
to  the  termsof  Mr.  Coleman's  dispatch  of  December  twelfth 
and  accepted  this  money  as  a  loan.  Now  that  we  require  the 
money  and  as  you  have  had  ample  opportunity  to  turn  your- 
self and  realize  upon  your  securities,  we  trust  that  you  will 
appreciate  thoroughly  and  understand  our  position  in  valuing 
upon  you  as  per  our  cashiers  letter  above  mentioned." 

It  does  not  appear  that  the  defendant  ever  answered  the 
letter.  We  can  see  no  ground  upon  wliich  the  letter  is  admis- 
sible. It  is  not  in  the  nature  of  a  declaration  wliich  the  defend- 
ant admits  by  not  answering,  nor  is  it  on  the  same  plane  as  an 
oral  declaration  to  the  same  effect,  made  in  the  presence  of  the 
party  to  be  charged  and  who  may  be  regarded  as  admitting  its 
truth  by  failing  to  deny  it.  This  letter  is  a  mere  declaration 
of  the  writer  assuming  in  his  own  behalf  to  characterize  and 
determine  the  nature  of  a  past  transaction,  and  it  does  not 
demand  an  answer  and  is  not  admissible  in  evidence  against 
the  defendant.  {Zea?med  v.  TiUotson,  97  N.  Y.  1 ;  Talcott  v. 
Harris,  93  id.  567,  571.) 

The  letter  was  not  admissible  for  any  purpose  of  proving 
the  intention  that  the  draft  drawn  on  defendant  in  favor  of 
plaintiff  should  operate  as  an  assignment  to  plaintiff  of  the 
claim  of  the  firm  against  the  defendant.  The  letter  will  be 
read  in  vain  for  any  such  information.  It  was  clearly  not 
written  for  any  such  purpose. 

The  draft  itself  showed  that  it  did  so  operate.  It  was  an 
order  Upon  the  particular  fund  and  for  the  whole  of  it. 

The  case  is  entirely  different  from  that  of  Tkroop,  etc.,  Co. 
V.  Smith  (110  N.  Y.  83),  where  tlie  draft  was  an  ordinary  one 
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drawn  on  no  particular  fund,  and  the  letters  passing  between 
the  parties  were  put  in  evidence  to  show  that  there  had  been 
an  assignment  of  tlie  debt  to  one  of  them  and  an  acceptance 
thereof  by  liim.  They  were  parts  of  tlie  7'es  gestm  and  were 
I  tlie  very  papers  upon  which  a  contract  of  assignment  and  an 

I  acceptance  thereof  were  shown. 

I  Nor  was  this  letter  admissible  for  the  purpose  of  proving 

notice  of  the  assignment  to  the  defendant.  The  answer  admits 
notice  thereof  on  or  about  May  fourth.  Notice  probably  would 
only  be  important  for  the  purpose  of  guarding  against  any 
dealing  by  the  defendant  with  the  original  owners  after  the 
assignment  and  in  ignorance  thereof.  In  this  case  it  was  not 
material,  and  if  it  were  an  admission  thereof  stood  upon  the 
record.  In  addition  the  draft  itself  was  presented  for  pay- 
ment and  payment  refused.  ,There  was  no  question  of  notice 
in  the  case.  • 

The  evidence  of  the  taking  of  this  money  by  defendant  as 
a  loan  from  the  firm  was  somewhat  slight.  It  was  a  question 
of  fact  to  be  decided  upon  evidence  admitting  different  infer- 
ences therefrom,  and  the  question  is  so  close  we  cannot  say  the 
defendant  suffered  no  harm  from  the  erroneous  admission  of 
the  letter.  * 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


The  People  ex  rel.  John  Andrews,  Kespondent,  v.  John  C. 
McGuiRE,  as  Registrar,  etc..  Appellant. 

A  lot  owned  by  relator  in  the  city  of  Brooklyn,  known  las  "lot  18,"  was 
assessed  by  that  number  under  the  act  of  1888  (Chap.  114,  Laws  of  1888). 
Subsequently  the  assessors,  on  application  and  acting  under  the  same 
statute,  at  various  times  apportioned  lot  18  into  other  lots,  one  of  these 
lots  being  numbered  112,  and  a  part  of  the  original  assessment  was 
apportioned  against  it.  To  this  lot  was  subsequently  added  a  part  of  ^ 
lot  not  formerly  forming  part  of  No.  18,  upon  which  there  was  no 
assessment.    The  assessment  not  having  been  paid,  the  registrar  sold 
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that  portion  of  lot  112  which  was  subject  to  the  assessment;  in  the  adver- 
tisement published,  this  was  described  as  "Lot  112,  Part."  In  proceed- 
ings by  mandamus  to  compel  the  registrar  to  receive  the  amount  of  tlie 
assessment  and  to  cancel  the  lien  thereof,  it  was  claimed  the  sale  was 
void  because  of  alleged  defect  in  the  description  in  the  advertisement. 
Held,  untenable;  that  the  notice  was  a  substantial  compliance  with  the 
act  (§  8);  and  as,  therefore,  the  sale  was  not  void,  the  granting  of  the 
writ  was  error. 
It  neenu  that  if  the  relator  is  entitled  to  any  remedy,  it  must  be  by  action 
in  equity  to  be  relieved  from  the  sale  or  for  redemption,  to  which  the 
purchaser  or  person  holding  the  certificate  of  sale  is  a  party. 

(Argued  April  13,  1891;  decided  June  2,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  City  Court 
of  Brooklyn,  made  February  24,  1891,  which  affirmed  an 
order  of  Special  Tenn  directing  a  peremptory  writ  of  man- 
damus to  issue. 

Tlie  requirements  of  tlie  w©t  and  the  material  facts  are 
stated  in  the  opinion. 

Wllllam^  T,  GUhert  for  appellant.  A  mandamus  will  issue 
against  a  public  officer  only  to  compel  the  performance  of  a 
duty  plainly  devolved  upon  him  by  law.  No  duty  lias  been 
by  law  cast  upon  the  registrar  of  arrears  to  cancel  a  sale. 
(Laws  of  1888,  chap.  583;  PeopU  v.  Thompson,  98  N.  Y.  6, 
11 ;  People  v.  Superv'uorSy  11  id.  503,  575 ;  People  v. 
Hawlclns^  40  id.  10.)  The  sale  was  vaHd.  (Law^s  of  1883, 
chap.  114,  §§  2,  3,  12.)  The  courts  l)elow  erred  in  directing  a 
peremptory  writ  to  issue.  (Code  Civ.  Pro.  §§  500,  2070,  2077 ; 
Bennett  v.  Z.  M.  Co.,  110  N.  Y.  150.)  Tlie  relator  lias  not 
performed  the  necessary  preliminaries  to  perfect  the  right  to  a 
mandamus.     {JSfoyes  v.  Wyckoff,  114  N.  Y.  2()4.) 

John  Andr^ics,  respondent  in  person.  A  mandamus  will 
issue  to  compel  a  public  officer  to  perform  his  duty.  {People 
ex  reL  v.  Cleric  of  Marine  Court,  3  Abb.  309 ;  People  ex 
rel  V.  IL:lght,  00  X.  Y.  000  ;  Peojyle  ex  reh  v.  Cady,  18  J.  & 
S.  310.)  A  duty  was  imposed  on  the  registrar  of  arrears  to 
receive  payment  of  assessment  lien  in  question,  (Laws  of 
1883,  chap"!  114,  §  3.) 


r 


1891.]  People  ex  rel.  Andrews  v.  McGuire.  421 


Opinion  per  Curiam. 


Per  Curiam,  The  defendant  is  the  registrar  of  arrears  of 
the  city  of  Brooklyn.  On  the  18th  of  November,  1889,  the 
City  Court  of  Brooklyn  made  an  order,  on  the  application  of 
tlie  relator,  directing  that  a  peremptory  mandamus  issue  to  him 
commanding  tliat  he  forthwith  receive  from  the  relator  the 
amount  of  an  assessment  lien,  apportioned  and  fixed  by  the 
board  of  assessors,  under  chapter  114  of  the  Laws  of  1883, 
upon  a  lot  known  as  No.  112,  block  54  of  the  25th  ward  assess- 
ment map  of  the  city  of  Brooklyn,  with  interest  on  the  amount 
of  the  assessment  from  the  date  of  filing  the  certificate  and, 
upon  being  so  paid,  that  he  mark  upon  the  records  in  his  oflice 
by  some  appropriate  entry  thereon,  that  the  assessment  lien  is 
paid  and  canceled.  The  General  Tenn  of  that  court  affirmed 
the  order.  Upon  the  application  the  following  facts  appeared : 
On  the  9th  of  May,  1885,  the  board  of  assessors,  acting  under 
the  above-mentioned  statute,  made  a  certificate  whereby  it 
appeared  that  they  had  fixed  and  determined  that  the  sum  of 
$1,687  should  be  assessed  upon  lot  13,  block  54  of  the  25th 
ward.  Subsequently,  and  in  January,  1886,  the  assessors,  on 
application  and  ruling  under  the  same  statute,  apportioned  lot 
No.  13  into  lots  91  and  92.  Still  later  they  in  like  manner 
Jtpportioned  lot  91  into  lots  104  and  105.  Thereafter  and  on 
relator's  application,  the  board  apportioned  lot  105  into  lots 
112  and  113.  At  the  same  time  a  lot  on  the  same  block  known 
as  No.  89  was  apportioned  by  adding  a  part  of  it,  at  the  request 
of  the  relator,  to  112  and  making  the  balance  lot  114  Wlien 
lot  No.  112  was  carved  out  of  lot  No.  105,  the  sum  of  $249.75 
was  apportioned  against  it  as  its  equitable  share  of  the  burden 
originally  imposed  upon  the  original  lot  13  but  that  part  of  lot 
89,  which  was  added  to  lot  112  as  above  stated,  was  free  and 
clear  from  all  taxes  and  arrears.  Thus  it  appears  that,  when 
aU  the  apportionments  were  completed,  that  part  of  lot.  112, 
which  came  from  lot  105,  was  burdened  with  an  assessment  of 
$249.75,  while  the  smaller  portion  of  this  lot,  that  came  from 
No.  89,  was  clear  and  not  subject  to  sale.  By  section  three  of 
the  statute  the  registrar  is  required  in  case  the  sum  assessed 
and  apportioned  against  any  parcel  of  land  is  not  paid,  within 


422  People  ex  rel.  Andrews  v,  McGuire.         [June, 

Opinion  per  Curiam. 

twelve  months  after  the  filing  of  the  certificate,  to  sell  sttch 
parcel  at  public  auction  to  the  highest  bidder  for  a  sum  not 
less  than  the  amount  unpaid  and  all  interest  accrued  thereon. 
He  is  required  to  publish  an  advertisement  which  shall  include 
a  designation  of  the  time  and  place  of  sale  and  of  the  ward  or 
wards  in  which  the  property  is  advertised,  and  "that  further 
particulars  of  tlie  property  to  be  sold  may  be  obtained  at  the 
said  registrar's  oflfice,  and  it  shall  not  be  necessary  in  said  adver- 
tisement to  include  any  furtlier  particulars  of  the  property  to 
be  sold."  On  tlie  3d  of  October,  1888,  the  defendant  sold 
that  portion  of  lot  112,  which  was  subject  to  the  assessment 
lien,  to  one  John  G.  Byrne  for  $500,  and  issued  to  the  pur- 
chaser a  certificate  of  the  sale,  which  was  recorded  in  the  office 
of  tbe  registrar.  The  only  error  or  irregularity  alleged  against 
this  sale  by  the  relator  is  that  the  lot  was  designated  in  the 
advertisement  as  "Lot  112  Part."  His  position  is  that  there 
was  no  such  lot  upon  the  assessment  map  of  the  25th  ward,  and 
that  the  sale  is  void.  There  was  a  lot  upon  this  map  owned  by 
the  relator,  designated  as  112,  only  part  of  which  was  subject  to 
the  tax.  The  registrar  was  authorized  by  the  statute  to  advertise 
and  sell  any  parcel  of  land,  stating  in  the  notice  that  all  further 
particulars  of  the  property  to  be  sold  might  be  obtained  at  the 
oifice.  So  far  as  appears  from  the  record  before  us  the  notice 
was  a  substantial  compliance  with  the  statute,  and  we  cannot  say 
that  the  sale  was  void.  Under  these  circumstances  the  registrar 
cannot  be  compelled  by  mandamus  to  receive  the  taxes  and 
make  an  entry  upon  the  books  that  the  same  are  paid.  If  there 
is  any  remedy  for  the  relator  it  must  be  by  an  action  in  equity, 
to  be  relieved  from  the  sale,  or  for  redemption,  in  which  the 
purchaser  or  person  holding  the  certificate  is  a  party.  The  right 
acquired  by  him  at  the  sale  cannot  be  affected  by  a  proceeding 
of  this  character  in  which  he  has  no  opportunity  to  be  heard. 

The  order  of  the  General  and  Special  Terms  of  the  City 
Court  should  be  reversed  and  the  application  denied,  witli 
costs  in  all  courts. 

All  concur. 

Order  reversed. 
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In  th^  Matter  of  the  Probate  of  the  Will  of  Milton  Budlong,         ^^ 

Deceased.  ''^i  171 

A  judgment  of  the  General  Tenn  reversing  upon  the  facts  a  decree  of  a 
surrogate  admitting  a  will  to  probate  and  directing  a  new  trial  of  the 
questions  of  fact  by  a  jury,  is  not  reviewable  in  this  court. 

Such  a  judgment  is  not  an  interlocutory  judgment,  or  an  intermediate 
order  affecting  the  final  judgment,  within  the  meaning  of  the  Code  of 
Civil  Procedure  (§§  1316,  1317,',  and  so  is  not  brought  up  for  review  by 
appeal  from  a  judgment  of  the  General  Term  affirming  a  judgment 
entered  upon  the  verdict  on  trial  of  the  issue  of  fact  by  a  jury. 

Upon  tria.  of  the  issues  of  fact  before  »  jury,  where  probate  of  a  will  was  ' 
contested  upon  the  ground  of  undue  influence,  the  evidence  was  to  this 
effect:  the  testator  was  seventy-nine  years  old  when  he  made  the  will;  he 
was  then  seriously  ill  and  in  expectation  of  death;  his  mental  and  physical 
powers,  which  had  been  remarkably  strong  and  vigorous,  had  begiin  to 
weaken.  Before  his  illness  he  had  declared  it  to  be  his  intention  not  to 
make  a  will,  so  that  his  children  should  share  equally,  and  his  acts  and 
declarations  showed  that  all  of  his  children  were  equally  dear  to  him. 
Two  of  his  sons,  who  received  the  greater  part  of  the  estate,  were  with 
him  during  his  illness,  and  procured  the  attorney  who  drew  th^  will.  L., 
another  son,  was  in  another  state,  attempting  to  obtain  a  divorce  from 
his  wife,  who  was  contesting  the  matter.  The  feelings  of  the  father  were 
strongly  enlisted  in  favor  of  L.  and  against  the  wife.  L.  wrote  a  letter  to 
a  sister,  with  a  request  that  she  should  show  it  to  his  father,  containing 
statements  to  the  effect  that  another  sister,  the  contestant,  who  was  practi- 
cally disinherited  by  the  will,  was  advising  and  assisting  the  wife  in  her 
defense,  and  the  letter  bitterly  reflected  upon  the  sister's  conduct.  The 
letter  was  shown  to  testator,  and  the  supposed  action  of  the  sist<;r  in  tak- 
ing part  against  her  brother  caused  ill  feeling  on  the  part  of  the  testator 
toward  her.  It  appeared  that  the  statements  in  the  letter  were  untrue, 
and  that  the  writer  intentionally  misrepresented  his  sister's  conduct.  The 
court  instructed  the  jury  that  if  L.  wrote  the  letter  with  the  design  that  it 
should  reach  his  father  and  influence  him  in  the  disposition  of  his  prop- 
erty, and  stiid  letter  did  in  fact  influence  him  to  disinherit  the  daughter, 
a  case  of  undue  influence  and  fraud  was  made  out:  but  if  such  state- 
ments were  not  false  and  were  not  designed  to  and  did  not  influence  the 
testator  in  the  disposition  of  his  property,  then  the  letter  was  harmless. 
ITcUl,  no  error. 

The  court  charged  the  jury  that,  though  the  testator's  will  might  have 
been  grossly  unjust,  that  fact  was  of  no  consequence  if  it  was  satisfac- 
tory to  the  testator  and  was  made  in  accoi-dance  with  his  preconceived 
design  and  intention,  and  not  through  the  influence  of  another.  The 
court  then  added  that  if,  under  all  the  circumstances,  the  jury  found 
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the  will  to  be  unnatural  in  its  provisions  and  inconsistent  with  the  tes- 
tator's duties  and  obligations  to  the  different  members  of  his  fapiily,  it 
imposed  upon  the  proponents  the  duty  of  giving  some  reasonable 
explanation  of  its  unnatural  character,  or  at  least  of  showing  it  was  not 
the  result  of  mental  defect,  obliquity  or  perversion.  This  addition  was 
excepted  to.  Held,  that  the  portion  of  the  charge  excepted  to  was  to  be 
considered  in  connection  with  what  preceded  it,  and  as  a  whole  the 
charge  was  not  objectionable. 
Reported  below,  54  Hun,  131. 

(Argued  April  15,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  November  4,  1889,  which  affirmed  a  judgment  refusing 
to  admit  to  probate  the  will  of  Milton  Budlong,  deceased, 
entered  upon  a  verdict,  and  also  from  an  order  of  said  Gen- 
eral Term,  made  August  12,  1887,  which  reversed  the  decree 
of  the  surrogate  of  Monroe  county,  admitting  to  probate  said 
ivill  and  granting  a  new  trial,  and  from  an  order  of  said  court 
made  February  28,  1889,  which  denied  a  motion  for  a  new 
trial  on  the  minutes,  and  from  another  order  of  said  court 
made  December  28,  1888. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

J,  A,  SivM  for  appellant.  The  testator  had  the  right  to 
make  this  will,  however  capricious,  cruel,  or  unjust  it  may  be 
regarded  by  the  opinions  of  others ;  nor  will  its  validity  depend 
either  on  the  justice  of  liis  prejudices  or  the  soundness  of  his  rea- 
soning, or  even  necessarily  upon  a  mistake  of  fact  on  his  part. 
{Reynolds  v.  R(x>t,  62  Barb.  253 ;  Clapp  v.  FulUrton,  34  N. 
Y.  190  ;  Hcrni  v.  Pulhnan,  72  id.  269 ;  Brick  v.  Brick,  m 
id.  144.)  It  was  a  radical  and  fundamental  error  of  both  Gen- 
eral Terms  —  especially  the  former  —  that  in  deciding  the  case 
they  failed  to  discriminate  between  a  mere  supposed  general 
influence  by  proponents  upon  their  father,  wjiich  though  it 
might  be  claimed  to  be  prejudicial  to  the  contestant,  was 
not  consciously  exerted  for  the  purpose  of  affecting  his  testar 
mentary  intentions  regarding  her ;  and  an  influence  specially 
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directed  to  the  matter  of  influencing  liiin  in  the  particular 
matter  of  making  his  will.  And  in  assuming  that  the  former 
kind,  of  influence  would,  if  it  existed,  render  the  will  invalid 
as  well  as  the  latter.  ( Woodward  v.  Jf/nes^  9  Strob.  522 ; 
Seguine  v.  Segiiine^  4  Abb.  Ct.  App.  Dec.  191 ;  Porter  v. 
McAlpiTie,  3  Dem.  114;  Wade  v.  Ilolhrook,  3  Redf.  378; 
Booth  V.  Kitchen^  Id.  352 ;  McCoy  v.  McCoy ^  4  id.  58  ; 
In  re  Smith,  3  N.  Y.  S.  R.  13T ;  In  re  IlaWm,  Id.  213 ;  Moore 
V.  BUauvelt,  15  N.  J.  Eq.  359 ;  Shouler  on  Wills,  §  232.) 
Decedent  lived  nearly  four  months  after  the  will  was  executed. 
After  the  will  was  made  and  executed,  and  during  and  after 
his  recovery  from  his  sickness,  he  frequently  referred  to  the 
will  and  its  provisions,  and  expressed  himself  as  satisfied  there- 
with, and  refused  to  change  it  in  any  particular.  This  negatives 
the  idea  of  undue  influence.  (Floyd  v.  Floyd,  3  Strob.  44 ; 
SmaU.  V.  SmaJl,  4  Greenl.  230.)  The  claim  of  undue  influence 
and  fraud  is  untenable.  (9  Strob.  352;  Brick  v.  Brick,  Q^ 
N.  Y.  144  '^  C  A.  Society  v.  Loveridge,  70  id.  387 ;  Hazard 
V.  Hefford,  2  Hun,  445  ;  Booth  v.  Kitchen,  3  Redf.  67 ;  Merritt 
V.  Rolstmi,  Id.  220 ;  In  re  Martin,  98  N.  Y.  193 ;  Lathan  v. 
Udell,  38  Mich.  258.)  The  trial  court  on  the  second  trial  before 
the  jury  erred  in  admitting  evidence  of  alleged  conduct,  admis- 
sions or  declarations  of  each  proponent  severally,  made  (if  made 
or  done  at  all)  separately  and  apail;  from  the  other  proponents, 
and  received  against  the  interests  of  said  other  proponents. 
The  interest  of  each  proponent  in  their  bequests  and  devises 
was  a  separate  and  not  joint  interest.  (Schouler  on  Wills,  § 
244.)  It  is  submitted  that  error  was  committed  also  in  the 
reception  of  many  letters  in  evidence,  written  by  Mrs.  Louisa 
Budlong  (as  the  amanuensis  of  Milton  Budlong  as  was  claimed) 
to  his  daughter,  Mrs.  Cole  and  proven  by  her  testimony.  (Code 
Civ.  Pro.  §  829.)  The  testimony  of  George  D.  Cole,  relating 
to  conversations,  etc.,  had  between  him  and  decedent  was 
incompetent  and  inadmissible,  and  in  violation  of  Section  829 
of  the  Code  of  Civil  Procedure,  and  the  exceptions  thereto  were 
well  taken.  {Steele  v.  Ward,  30  Ilun,  555  ;  In  re  Ilewett,  21 
Wkly.  Dig.  29f).)  The  court  erred  in  charging  that  if  the  will 
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was  unnatural,  it  cast  upon  proponents  tlie  burden  of  showing- 
some  reasonable  explanation  of  its  unnatural  character ;  or  at 
least  showing  that  it  was  not  a  result  of  mental  defect,  obliquity  or 
perversion.  {Zimlich  v.  Zimlieh^  14  S.  W.  Rep.  837.)  The 
requests  to  charge  as  to  undue  influence  stated  sound  and  cor- 
rect principles  of  law,  which  had  not  been  sufficiently  stated 
by  the  icourt  to  the  jury.  (Schotiler  on  Wills,  §  225  ;  Lathan 
V.  Udell,  38  Mich.  258;  Schailer  v.  Brumsiead,  99  Mass. 
121.) 

E,  A.  Nash  for  respondent  This  court  cannot  review  the 
judgment  of  the  Supreme  Court  reversing  a  decree  of  the 
surrogate  admitting  a  will  to  probate  and  awarding  issues  of 
fact  to  be  tried  ])y  a  jury.  (Code  Civ.  Pro.  §§  2585,  2588 ; 
Sutton  V.  Ray,  72  N.  Y.  482 ;  Burger  v.  Burger,  111  id. 
523 ;  Marvin  v.  Marvin,  3  Abb.  Ct.  App.  Dec.  192 ;  In  re 
Ro88,  87  X.  Y.  514.)  The  court  properly  submitted  to  the 
jury  the  question  of  the  intent  with  which  Levi  made  tlie 
charges  against  Mrs.  Cole  to  hi§  father.  {Dexter  v.  Spear,  4 
Mason,  115  ;  Starkie  on  Ev.  572 ;  A,  I\  B,  Co.  v.  Boughss, 
12  Barb.  557 ;  1  Bishop  on  Crim.  Law,  §  368.)  The  propon^ 
ents'  exception  to  the  charge  that  if  at  the  time  Levi  wrote  this 
letter,  he  knew  the  contents  of  it  to  be  untrue,  and  he  wrote  it 
with  a  design  that  it  should  reacli  his  father  and  influence  him 
in  the  disposition  of  his  property,  and  it  did  in  fact  reach  his 
father  and  influence  him  to  disinherit  Mrs.  Cole,  the  jury 
should  answer  the  last  question  in  the  affirmative,  is  unavailable. 
(Redf.  on  Wills,  522  ;  Tyler  v.  Gardiner,  35  N.  Y.  559.)  If 
there  was  any  evidence  tliat  these  brothers  entered  into  a  com])i- 
nation  and  confederacy  to  prejudice  Mrs.  Cole  in  the  estimation 
of  her  father,  and  he  was  thereby  induced  to  make  this  will,  the 
rulings  of  the  court  upon  the  admission  of  their  declarations 
and  the  submission  of  the  question  of  a  conspiracy  to  the  jury 
were  correct.  (1  Greenl.  on  Ev.  §  111.)  The  declarations  of 
the  proponents  were  admissible  upon  other  grounds  than  a 
conspiracy,  (1  Redf.  on  Wills,  537  ;  Julke  v.  Adam,  1  Redf. 
4r)().)     The  charge  of  the  court  that,  if  under  all  the  circum- 
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stances  of  the  case  the  jury  found  that  this  will  was  unnatural 
in  its  provisions  and  inconsistent  with  the  duties  and  obliga- 
tions of  the  testator  to  the  different  members  of  his  family,  it 
imposed  upon  the  proponents  the  duty  of  giving  some  reason- 
able explanation  of  its  unnatural  character,  or,  at  least,  of 
showing  that  it  was  not  the  result  of  mental  defect,  obliquity, 
or  perversion,  was  correct.  (1  Kedf .  on  Wills,  537  ;  Ilarrel  y, 
Barrel,  1  Duvall,  203 ;  Mundy  v.  Taylor,  7  Bush,  491 ; 
Mowey  v.  Siher,  2  Bradf .  133  ;  Lee  v.  DiU,  11  Abb.  Pr.  214 ; 
35  K  Y.  593.) 

O'Brien,  J.  Milton  Budlong  died  on  the  20th  day  of  April, 
1880,  having  made  a  will  on  the  4th  of  January  previous,  in 
which  he  disposed  of  his  real  and  personal  estate,  amounting  to 
considerable  over  $50,000.  The  validity  of  this  will  was  the  sole 
question  involved  in  these  proceedings.  He  left  a  widow,  three 
sons  and  three  daughters  surviving,  who  were  the  natural  objects 
of  his  bounty  in  the  distribution  of  his  estate.  The  will  pro- 
vided for  the  comfortable  support  of  the  widow,  according  to 
her  station  in  life,  which  support  was  in  lieu  of  dower,  and 
made  a  charge  upon  the  real  estate.  To  one  of  the  dauerhter& 
he  devised  two  houses  and  lots  in  the  village  of  Fairport ;  to 
another  he  gave  a  money  legacy  of  $5,000.  He  gave  the  resi- 
due of  his  real  and  personal  estate  to  two  of  the  sons,  in  the 
proportion  of  one-third  to  one  and  two-thirds  to  the  other,  the 
larger  share,  however,  being  chargeable  with  a  legacy  of  $5,000 
to  the  third  son,  Levi  S.  Budlong.  To  the  other  daughter, 
Mrs.  Louisa  J.  Cole,  who  is  the  contestant  of  the  will,  he  gave 
a  legacy  of  live  dollars.  The  three  sons  were  named  as  exec- 
utors, and,  having  petitioned  the  surrogate  of  Monroe  county 
to  admit  the  will  to  probate,  the  daughter  above  named  filed 
objections  that  the  instrument  was  not  the  will  of  the  deceased ; 
that  at  the  time  of  its  execution  he  was  not  capable  of  making 
a  will,  and  that  the  proiK)nent8,  or  some  of  them,  ])rocured  its 
execution  by  means  of  deceit,  fraud  and  undue  influence. 
Upon  a  trial,  in  which  a  large  volume  of  testimony  was  taken, 
the  surrogate  made  a  decree  adjudging  the  will  to  be  valid  and 
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admitting  it  to  probate.  Wliile  the  case  was  pending  before 
the  surrogate  the  contestant  died,  and  her  heirs  at  law  were 
substituted  in  her  place.  The  General  Term,  upon  their 
appeal,  reversed  the  judgment  and  directed  a  new  trial  upon 
two  specific  issues  of  fact  by  a  jury.  These  questions  were 
whether  tlie  deceased  was  of  sound  mind  at  the  time  of  execut- 
ing the  instrument,  and  whether  its  execution  was  procured 
by  fraud  and  undue  influence.  The  new  trial  resulted  in  a 
verdict  of  the  jury,  finding  that  the  deceased  was  of  sound 
mind  when  the  instniment  was  executed  and  capable  of  mak- 
ing a  will,  but  that  its*  execution  was  procured  by  undue  influ- 
ence and  fraud.  The  judgment  in  favor  of  the  contestants 
entered  upon  this  verdict  has  been  affirmed  by  the  General 
Tenn.  The  proponents  of  the  will  in  their  notice  of  appeal  to 
this  court  from  the  last  decision  of  the  General  Term  seek  to 
review,  not  only  the  judgment  entered  on  the  verdict  and  sul>- 
feequent  ordere,  but  also  the  judgment  and  order  of  the  General 
Term  revereing  the  decree  of  the  surrogate  and  granting  a  new 
trial ;  and  the  papers  submitted  upon  this  appeal  contain  the 
record  of  all  the  proceedings  before  the  surrogate,  including 
his  findings,  and  the  opinion  and  judgment  of  the  General 
Term  on  appeal  therefrom.  This  court  cannot  review  the 
judgment  of  the  General  Term  reversing,  upon  the  facts,  a 
decree  of  the  surrogate  admitting  a  will  to  probate  and  direct- 
ing a  new  trial  before  a  jury  of  questions  of  fact.  {Sutton  v. 
Ray,  72  K  Y.  482;  Burger  v.  Burger,  111  id.  523.)  Nor 
does  an  appeal  from  the  last  judgment  of  the  General  Term 
bring  here  for  review  the  first  one  under  §§  1316, 1317  of  the 
Code  of  Civil  Procedure,  as  it  is  not  within  the  meaning  of 
these  sections  either  an  interlocutory  judgment  or  an  intermedi- 
ate order  necessarily  affecting  the  final  judgment.  The  only 
record  that  is  properly  before  us  is  that  of  the  trial  at  the 
Circuit,  and  vye  can  review  only  the  judgment  entered  thereon 
and  subsequent  orders  and  proceedings.  The  judgment  is 
based  upon  a  finding  by  the  jury  that  the  instrument  purport- 
ing to  be  the  will  of  the  deceased  was  not  his  free  and  volun- 
tary act,  but  the  result  of  undue  influence  and  fraud,  by 
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means  of  which  liis  mind  was  prejudiced  against  one  of  his 
children  by  one  or  more  of  the  others  and  his  natiiml  aftection 
for  her  perverted.  It  iinist  be  admitted  that  the  jury  would 
have  been  warranted  in  taking  a  contrary  view  of  the  facts^ 
but  at  the  same  time  their  finding  is  not,  by  any  means,  so 
destitute  of  evidence  for  its  support  as  to  authorize  this  court 
to  interfere.  The  deceased  was  seventy-nine  years  old  when 
he  made  the  will.  His  mental  and  physical  powers,  which  had 
been  remarkably  strong  and  vigorous  through  life,  began  to 
weaken.  He  was  attacked  with  a  severe  illness,  from  which 
it  was  supposed  by  the  family  he  could  not  recover,  and  it  was 
during  this  illness  and  in  expectation  of  death  as  the  result  of 
it,  that  the  will  Mas  executed.  The  two  sons  who  received  the 
greater  part  of  the  estate  were  with  him  during  his  sickness, 
and  one  or  both  of  them  procured  the  attorney  who  drew 
the  instrument.  There  was  some  proof  of  his  declarations, 
made  shortly  before  this  illness,  that  he  did  not  intend  to  make 
a  will  but  to  die  intestate,  to  the  end  that  all  his  children 
should  share  equally  in  his  estate  under  the  law  of  the  state. 
The  two  sons  who  were  preferred  were  men  of  large  property 
in  their  own  right,  and  up  to  a  time  not  long  before  the  will 
was  made,  the  acts  and  declarations  of  the  father  tended  to 
show  that  all  his  children  were  e({ually  dear  to  him.  The 
claim  of  the  contestiints  was  that  the  sudden  change  in  the 
father  s  affections  towards  his  daughter,  which  resulted  in  such 
an  apparently  unjust  discrimination  against  her,  as  appears  on 
the  face  of  the  will,  was  brought  about  by  means  of  a  letter 
shown  and  read  to  him  by  another  daughter,  Mrs.  Hunt,  a 
short  time  before  the  execution  of  the  instrument.  This  letter 
was  one  of  the  last  of  a  series  of  events  which  were  pressed 
upon  the  jury  as  proof  that  the  father's  affections  had  become 
alienated  from  his  daughter,  the  contestant,  by  misrepresenta- 
tion, resulting  in  ignoring  her  in  the  final  distribution  of  his 
property.  It  appeared  that  some  nineteen  years  before  the 
death  of  the  father,  I>evi  S.  Budlong,  one  of  the  sons,  married 
a  domestic  in  the  family.  The  father  felt  humiliated  and 
grieved  in  consequence  of  this  alliance,  threatened  to  disin- 
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herit  his  son  and  refused  to  be  reconciled  to  him  or  his  wife. 
After  the  lapse  of  some  time  his  attitude  towards  them  softened 
and  he  became  more  friendly,  regarding  the  marriage  as  an 
accomplished  fact  and  manifesting  a  disposition  to  make  the 
best  of  it.  The  marriage,  however,  between  the  parties  them- 
selves proved  to  be  an  unhappy  one.  There  is  evidence  in  the 
case  tending  to  show  that  the  husband  ill  treated  the  wife,  and 
that  Mrs.  Cole,  his  sister,  was  a  witness  to  at  least  one  violent 
assault  upon  her,  and  that  she  on  that  occasion  sharply  reproached 
her  brother  for  such  conduct.  During  the  year  previous  to 
the  execution  of  the  will,  Levi  went  to  the  state  of  Iowa  for 
the  purpose  of  obtaining  a  divorce  from  his  wife  on  the  ground 
of  cruel  and  inhuman  treatment.  In  this  controversy  the  old 
aversion  of  the  father  towards  the  marriage  revived,  and  his 
feelings  were  strongly  enlisted  on  the  side  of  his  son  and  in 
favor  of  the  divorce.  But  it  appears  that  the  wife  resisted  the 
proceedings  for  divorce,  consulted  counsel  in  this  state,  fol- 
lowed the  husband  to  Iowa  and  materially  interfered  with  his 
plans,  if  she  did  not  succeed  in  entirely  defeating  them.  This 
was  a  bitter  disappointment  to  Levi,  and  he  attributed  his 
failure  to  the  instigation,  assistance  and  advice  of  Mrs.  Cole  to 
his  wife,  or  at  least  pretended  that  she  had  joined  his  wife  in 
opposition  to  him.  On  the  2d  of  October,  1879,  Levi  addressed 
A  long  letter  from  Iowa  to  his  other  sister,  Mrs.  Hunt,  who 
lived  near  her  father.  In  this  letter  he  took  rather  a  gloomy 
view  of  the  result  of  the  divorce  suit,  which  appeared  to  be 
pending,  described  the  visit  of  his  wife  to  the  west  and  its 
effect  upon  the  suit,  and  reflected  bitterly  upon  the  conduct  of 
Mrs.  Cole,  in  assisting  and  advising  his  wife,  with  the  result  of 
bringing  much  trouble  and  disappointment  upbn  him.  He 
requested  the  sister,  to  whom  the  letter  was  written,  to  show 
it  to  his  father,  and  she  complied  with  the  request.  Some 
proof  was  given  of  tlie  statements  of  the  father  after  he  had 
seen  the  letter,  tending  to  show  ill  feeling  toward  Mrs.  Cole 
for  joining  in  the  contest  against  her  brother,  who  was  described 
by  the  father  as  his  favorite  son.  Proof  was  submitted  to  the 
jury,  consisting  mostly  of  circumstances  and  facts,  tending  to 
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show  that  the  reflections  upon  Mrs.  Cole,  contained  in  the 
letter,  were  substantially,  if  not  wholly  without  foundation  in 
fact,  and  that  the  writer  intentionally  misrepresented  her 
conduct. 

Some  proof  was  also  given  of  declarations  made  by  Levi, 
tending  to  show  that  he  had  advised  his  father  to  make  a  will, 
and  that  if  he  left  Mrs.  Cole  anything,  he  would  litigate  with 
her  as  long  as  he  had  a  dollar  to  spend  in  that  way.  The  letter 
and  the  other  evidence  in  the  case  furnished  some  proof  that 
Levi  attempted  to,  and  did,  create  in  the  mind  of  the  testator 
a  feeling  of  prejudice  and  aversion  towards  his  daughter,  with 
reference  to  the  disposition  of  his  property,  which  found 
expression  in  the  ^vill,  so  far  as  it  relates  to  her.  The  court 
instructed  the  jury  that  if  Levi  wrote  the  letter,  knowing  that 
its  statements  were  untrue,  with  the  design  thtit  it  should  reach 
his  father  and  influence  him  in  the  disposition  of  his  property, 
And  that  it  did  in  fact  influence  him  to  disinherit  Mrs.  Cole, 
then  a  case  of  undue  influence  and  fraud  was  made  out  But 
that  if  they  were  not  false,  and  were  not  designed  to,  and  did 
not  in  fact,  influence  the  father  in  the  disposition  of  his  prop- 
erty, then  the  letter  was  harmless.  Suflicient  reference  has 
been  made  to  the  evidence  to  show  that  the  main  question  in 
the  case,  and  around  which  the  parties  contended,  was  one  of 
fact  that  must  be  regarded  as  having  been  put  at  rest  by  the 
verdict  of  the  jury.  The  counsel  for  the  proponents,  by  excep- 
tions taken  to  the  charge  above  referred  to,  and  in  the  argu- 
ment in  this  court,  contends  that  the  rule  stated  by  the  learned 
trial  judge  was  erroneous.  His  position  is  that  as  the  statements 
in  the  letter,  whether  true  or  false,  and  with  whatever  intent 
written,  related  solely  to  the  relations  and  conduct  of  Mrs. 
Cole  towards  her  brother,  and  in  no  manner  to  her  feelings, 
-conduct  or  relations  towards  her  father,  they  could  have  no 
connection  with  the  will,  but  related  to  matters  entirely  extra- 
neous to  it.  That  at  most  the  statements  could  not  be  regarded 
as  anything  beyond  the  complaints  of  one  child  against  another 
to  the  father,  without  any  reference  to  the  disposition  of  prop- 
erty, and,  therefore,  could  not  legally  affect  any  will  subse- 
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quently  made.  The  undue  influence  and  fraud  which  the 
law  guards  against  may  be  exercised  in  an  almost  inlinite 
variety  of  ways.  Prejudice  and  aversion  to  a  child  may  be 
created  in  tlie  mind  of  a  testator  by  misrepresentation  of  the 
conduct. and  feelings  of  this  child  towards  anotlier  which,  in 
connection  with  other  facts,  such  as  were  shown  in  tliis  case, 
may  be  sufficient  to  affect  the  validity  of  a  will  in  which  the 
child  in  regard  to  whom  the  misrepresentations  were  made,  is 
ignored  in  the  distribution  of  the  father's  estate  by  will,  and 
this  is  especially  true  when  no  other  reason  is  apparent  for  a 
grossly  unjust  and  unequal  division  among  children,  with  an 
apparently  equal  claim  upon  the  testator's  bounty.  {Tyler  v» 
Gardiner^  36  N.  Y.  559 ;  Red.  Am.  Cases  on  Wills,  note  p.  522.) 
'  In  the  course  of  a  very  clear  and,  on  the  whole,  impartial 
charge,  the  learned  judge  who  presided  at  the  trial,  said  to  the 
jury  that  "  if,  under  all  the  circumstances  of  the  case,  you  find 
that  this  will  was  unnatural  in  its  provisions  and  inconsistent 
with  the  duties  and  obligations  of  the  testator  to  the  different 
members  of  his  family,  it  imposes  upon  the  proponents  the 
duty  of  giving  some  reasonable  explanation  of  its  unnatural 
character,  or  at  least  of  sliowing  that  it  was  not  the  result  of 
mental  defect,  obli(j[uity  or  perversion."  The  counsel  for  the 
proponents  excepted  to  this  part  of  the  charge.  It  must  be 
read  in  connection  with  what  preceded,  in  which  the  court 
said  that  though  the  will  might  have  been  grossly  unjust  in  its 
provisions,  yet  that  fact  was  of  no  consequence  if  it  was  satis- 
factory to  the  party  who  made  it,  as  every  man  had  the  rig]  t 
to  dispose  of  his  property  according  to  his  own  will.  That  if 
it  was  the  testator's  preconceived  design  and  intention,  calmly 
entered  into,  to  disinherit  his  daughter,  Mrs.  Cole,  he  had  a 
perfect  right  to  do  so,  and  none  of  us  have  any  right  to  com- 
plain of  the  exercise  of  that  right,  provided  in  doing  so  he 
exercised  liis  own  will  and  was  not  influenced  by  the  will  of 
another.  The  fair  construotion  of  the  portion  of  the  charge 
excepted  to  is  not  that  the  unequal  division  of  the  testator's 
property,  apparent  on  the  face  of  the  will,  raised  a  presump- 
tion of  undue  influence  or  fraud,  which  the  proponents  were 
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called  upon  to  explain;  but,  if  upon  all  the  proof  in  the  case, 
the  jury  should  rtnd  that  the  Avill  was  in  fact  contrary  to  the 
dictates  of  natural  aifection  and  was,  under  all  the  circum- 
stances, unnatural  in  its  dispositions,  so  far  its  provisions  would 
be  evidence  of  mental  defect,  obliquity  or  perversion  of  niiad 
which  would  require  e^^planation.  Thus  understood  and  read 
in  connection  with  the  other  propositions,  that  part  of  the 
charge  which  was  the  subject  of  this  exception  waa  not  objec- 
tionable. A  learned  author  on  wills  has  stated  the  principle 
in  the  following  language,  which  we  think  expresses  substan- 
tially tire  same  idea  as  that  intended  to  be  conveyed  by  the 
charge,  if  it  does  not  go  even  farther :  ^'  But  gross  inequality 
in  the  dispositions  of  the  instrument,  when  no  reason  for  it  is 
suggested  either  in  the  will,  or  otherwise,  may  change  the  bur- 
den and  require  explanation  on  the  part  of  those  who  support 
the  will  to  induce  the  belief  that  it  was  the  free  and  deliberate 
act  of  a  rational,  self-poised  and  clearly  disposing  mind."  (1 
Redf.  on  Wills,  557 ;  Redf.  Am.  Case  on  Wills,  298,  note.) 
There  are  numerous  other  exceptions  in  the  record,  but  we 
think  they  were  correctly  disposed  of  in  the  court  below  (54 
Hun,  131),  and  do  not  call  for  any  special  notice  here. 

The  judgment  should  be  affirmed,  with  costs  payable  out  of 
the  estate. 

All  concur. 

Judgment  affirmed. 


The  People  ex  rel.  The  Union  Trust  Company,  Appel- 

lant,  V,  Michael  Coleman  et  al.,  Commissioners,  etc.,     /3«^-3  Xj^. 
Respondents.  *  /  ^?  -  c??  g 


/^9- // 
The  property  of  every  stock  company  consists  of  three  things,  its  capital, '  '^    ~. 

existing  in  money  or  property,  its  surplus,  if  any,  and  its  franchise.  I4ii97 

These  which  are  several  in  the  ownership  of  the  company  are  united  in  ize  483! 

the  ownership  of  the  shareholders,  and  the  share  stock  or  capital  stock  144  491 1 

as  owned  by  the  shareholders  covers  all  three.  126  433 

The  phrase  "  capital  stock  "  in  the  provision  of  the  act  of  1857  in  relation  — ^— 

to  taxing  incorporated  companies  (^  8,  chap.  456,  Laws  of  1857),  which  /  ^^  ^     ^ 


declares  that "  the  capital  stock  of  every  company  liable  to  taxation,  "save 
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as  excepted,  "  together  with  its  surplus,  profits  or  reserved  funds  exceed- 
ing ten  per  cent  of  its  capital "  after  making  certain  deductions,  *'  shall 
be  assessed  at  its  actual  value  and  taxed  in  the  same  manner  as  the  other 
real  and  personal  estate  of  the  county,"  means  not  the  share  stock,  but 
the  capital  owned  bj  the  corporation,  the  fund  required  to  be  paid  in 
and  kept  intact  as  the  basis  of  the  business  enterprise. 

In  taxing  corporations,  therefore,  under  said  act  the  subject  of  valuation 
and  assessment  is  never  the  share  stock,  but  always  the  company's  capi- 
tal and  surplus  which  should  be  assessed  at  its  actual  value  when 
that  is  know^n  or  can  be  ascertained. 

Accordingly  fuld,  it  was  error  on  the  part  of  assessors  who,  in  assessing  a 
corporation  under  said  act.  took  the  market  value  of  its  shares  as  the 
"  actual  value  "  of  its  capital  stock  and  based  their  assessment  thereon, 
although  the  corporation  presente<i  to  tl»eni  a  sworn  statement  of  its 
assets  and  liabilities,  the  truth  of  which  was  not  questioned  and  which 
showed  that  there  was  nothing  subject  to  assessment. 

It  m'nuf,  however,  when  the  amount  of  capital  and  surplus  are  undisclosed 
and  imknown,  the  assessors  may  consider  the  market  value  of  the  share 
stock  and  the  general  condition  of  the  company,  not  -as  the  thing  to  be 
valued  and  assessed,  but  as  an  aid  in  discovering  the  value  of  that 
which  is  to  be  assessed. 

It  seems,  also,  further  resort  may  also  be  had  to  such  means  of  information 
when  the  amount  of  capital  and  surplus  is  stated,  but  the  assessors 
have  sufficient  reason,  founded  upon  facts  established  by  competent 
proof,  to  disbelieve  the  statement. 

Ofsirrgo  Starch  Factoi-y  v.  Dillotcay  (21  N,  Y.  449);  People  ex  rcl.  v.  Cmnrs. 
of  Taxes  (23  id.  192),  distinguished  and  limited. 

PeapU  ex  rel.  v,  Dolari  (36  N.  Y.  59);  People  ex  rel,  v.  Fergvson  (38  id.  89)^ 
PeojUe  ex  rel.  v.  Bd.  of  Assrs.  (39  id.  81);  People  ex  rel.  v.  Cofnrs.  of  Taxes 
(95  id.  554);  Pe4>pU'ex  rel.  v.  Asten  (100  id.  597);  People  ex  rel.  v.  Comrs.  of 
Taxes  {\(A  id.  240);  People  ex  rel.  v.  Coleman  {Wlid.  541),  distinguished. 

(Argued  April  17,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  October,  1890,  which  affirmed  an 
order  of  Special  Tenn  dismissing  a  writ  of  certiorari  to  review 
an  assessment  of  the  relator's  capital  for  the  year  1889. 

The  relator  is  a  corporation  organized  under  a  special  act  of 
the  legislature  of  18^)4  (Chap.  8U),  Laws  of  1864),  doing  busi- 
ness as  a  trust  company  in  the  city  of  Xew  York.  On  the 
second  Monday  in  January,  1889,  it  furnished  to  the  commis- 
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sionere  of  taxes  and  assessment  a  detailed  statement  of  its 
assets  and  liabilities  which  was  duly  sworn  to,  and  claimed  that 
all  its  capital  stock  and  surplus,  being  invested  in  Ignited  States 
securities,  was  exempt.  The  commissioners  held  that  the 
capital  stock,  the  actual  value  of  which  they  were  to  assess, 
was  the  shares  and  they  ascertained  sucli  value  by  multiplying 
the  nominal  capital  by  tlie  market  price  of  the  shares  and 
deducted  therefrom  ten  per  cent  of  the  nominal  capital,  the 
assessed  vahie  of  the  real  estate  and  the  investments  in  United 
States  securities. 

Wheeler  II.  Peckham  for  appellant.  The  words  "  capital 
stock  "  in  the  statute  refer  to  the  capital  or  property  of  the  relator 
and  not  to  the  shares  of  the  relator  in  the  hands  of  individuals, 
and  such  capital  or  property  should  be  valued  and  assessed  and 
not  such  shares.  The  words  "  capital  stock  "  in  the  act  of  1857, 
are  synonymous  with  "capital "  and  the  word  in  respect  to  a  cor- 
poration has  the  same  meaning  as  in  respect  to  an  individual.  It 
means  the  net  balance  of  property  owned  by  individual  or  cor- 
poration after  payment  of  debts,  or  after  deducting  enough  to 
pay  the  debts.  {WaUarns  v.  Tel.  Co.,  93  N.  Y.  188 ;  F^,  etc., 
Co.  V.  Mayor,  etc.,  7  Hill,  281 ;  Laws  of  1864,  chap.  316,  §  7 ; 
Laws  of  1853,  chap.  333  ;  3  K.  S.  2061,  §  8.)  The  history  of 
the  taxing  of  corporations  necessitates  this  meaning  of  the  words 
«  capital  stock  "  in  the  act  of  1857.  {F.  L.  &  T,  Co.  v.  Mayiyr, 
etc.,  7  Hill,  261 ;  PeopU  v.  Coinrs.,  95  N.  Y.  554.)  Ihe  market 
value  of  the  shares  is  not  ihe  factu7n proband um.  {People  ex 
rel.  V.  Coleman,  107  N.  Y.  541 ;  People  v.  Asten,  100  id,  597.) 
The  value  of  the  franchise  cannot  be  considered  4n  estimating 
the  value  of  the  "  capital "  or  of  its  synonym,  "  the  capital  stock 
paid  in  or  secured  to  be  paid  in."  {People  v.  //.  Lis.  Co.,  92 
N.  Y.  329  ;  Laws  of  1880,  chap.  542 ;  Laws  of  1881,  chap.  351 ; 
M.  S.  Bank  v.  City  of  Rochester,  37  N.  Y.  367 ;  Bank  of 
Coramerce  v.  New  York  City,  2  Black,  620 ;  Van  Allen  v. 
Assessors,  3  Wall  583 ;  People  v.  H.  Ins.  Co.,  134  U.  S.  594.) 
While  proof  of  market  value  of  the  stock  in  the  hands  of  indi- 
viduals may  be  competent  as  some  evidence  of  the  ^^  actual  value 
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of  the  capital  stock  "  referred  to  in  the  statute,  yet  wh6n  tlie 
actual  value  of  the  assets  or  property  of  tlie  corporation  is  once 
ascertained,  it  is  error  to  allow  it  to  be  changed  by  evidence  of 
the  market  value  of  the  stock  in  the  hands  of  individuals. 
(100  N.  Y.  600  ;  People  v.  Comrs.,  95  id.  559  ;  People  v.  Ga^ 
Co.,  39  id.  81 ;  People  v.  Ins.  Co.,  38  id.  89 ;  People  v.  Dolan, 
36  id.  59.)  To  sustain  the  judgment  of  the  court  below  is  to 
overrule  the  decisions  of  the  United  States  Supreme  Court  and 
in  a  case  where  that  court  would  have  jurisdiction  on  a  writ  of 
error.  That  court  has  uniformly  held  that  the  law  of  1857, 
was  a  tax  on  property  and  on  the  property  in  which  the  capital 
stock  was  invested.  {People  ex  rel.  v.  Coma's.,  2  Black,  620 ; 
Bwnk  Tax  Case,  2  Wall.  200 ;  3  id.  200 ;  Laws  of  1863,  chap. 
240 ;   Van  Allen  v.  Bd.  of  Assessors,  3  Wall.  573.) 

D.  J.  Dean  for  respondents.  The  method  adopted  by  the 
respondents  in  ascertaining  the  actual  value  of  the  relator's 
capital  stock  was  authorized  by  the  laws  of  this  state  as  con- 
strued by  our  courts.  (2  R.  S.  [8th  ed.]  1149,  §  1 ;  Laws  of 
1857,  chap.  456,  §  3 ;  People  ex  rel.  v.  Bd.  Comrs.,  95  .N.  Y. 
554 ;  People  ex  rel.  v.  Asten,  100  id.  597 ;  People  ex  rel,  v. 
Tax  Cmnrs.,  104  id.  240 ;  People  ex  rel.  v.  Bd.  Conirs.,  107 
id.  541 ;  PeopU  ex  rel.  v.  Comrs.,  21  K  Y.  S.  R.  350.)  If 
the  respondents  adopted  a  proper  method  in  fixing  the  assess- 
able value  of  the  relator's  capital  stock,  the  result  attained  must 
stand  until  conclusively  shown  to  be  erroneous.  (91  N.  Y. 
581;  100  id.  600;  People  v.  Hides,  105  id.  198;  People  v. 
Coleman,  107  id.  541.) 

Finch,  J.  The  relator  has  been  assessed  upon  an  "  actual 
value "  of  its  capital  stock  derived  entirely  from  the  market 
value  of  its  shares.  These  are  selling  at  the  large  premium  of 
something  over  live  hundred  dollars  for  each  share  of  one  hun- 
dred dollars,  and  the  assessors  have  concededly  taken  that 
valuation,  or  the  principal  part  thereof,  as  the  "actual  value" 
of  the  company's  stock  liable  to  taxation,  instead  of  its  own 
proved  and  established   value.     The  relator  challenges  thq 
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assessment,  and  tlirough  all  the  proceeding  has  persistently 
raised  and  pressed  the  inquiry,  not  so  much  as  to  the  mode  or 
manner  of  ascertaining  value,  but  rather  as  to  what  is  the  pre- 
cise thing  to  be  valued,  whether  the  capital  stock  of  the  com- 
pany or  the  capital  stock  held  in  shares  by  the  corporators. 
If  these  are  the  same,  or,  in  any  just  sense,  equivalents,  either 
might  be  valued  witliout  substantial  error,  but  if  they  are  not 
such,  we  must  determine  which  is  to  be  valued  before  we  can 
solve  the  problem  of  how  to  value  it. 

Kow,  it  is  certain  that  the  two  things  are  neither  identical 
nor  equivalents.  Tlie  capital  stock  of  a  company  is  one  thing ; 
that  of  the  shareholders  is  another  and  a  diiferent  thing. 
That  of  the  company  is  simply  its  capital,  existing  in  money 
or  property,  or  both ;  while  that  of  the  shareholders  is  repre- 
sentative, not  merely  of  that  existing  and  tangible  capital,  but 
also  of  surplus,  of  dividend  earning  power,  of  franchise  and 
the  good  will  of  an  estal)lished  and  prosperous  business.  The 
capital  stock  of  the  company  is  owned  and  held  by  the  com- 
pany in  its  corporate  character ;  the  capital  stock  of  the 
shareholders  they  own  and  hold  in  different  proportions  as 
individuals.  The  one  belongs  to  the  corporation  ;  the  other  to 
the  corporators.  The  franchise  of  the  company,  w^hich  may 
be  deemed  its  business  opportunity  and  capacity,  is  the  prop- 
erty of  the  corporation,  but  constitutes  no  part  or  element  of 
its  capital  stock  ;  while  the  same  franchise  does  enter  into  and 
form  part,  and  a  very  essential  part,  of  the  shareholder's  capital 
stock.  While  the  nominal  or  par  value  of  the  capital  stock 
and  of  the  share  stock  are  the  same,  the  actual  value  is  often 
widely  different.  The  capital  stock  of  the  company  may  be 
wholly  in  cash  or  in  property,  or  l)oth,  which  may  be  counted 
and  valued.  It  may  have  in  addition  a  surplus,  consisting  of 
some  accumulated  and  reserved  fund,  or  of  undivided  profits, 
or  both,  but  that  surplus  is  no  part  of  the  company's  capital 
stock,  and,  therefore,  is  not  itself  capital  stock.  The  capital 
cannot  be  divided  and  distributed  ;  the  surplus  may  be.  But 
that  surplus  does  enter  mto  and  form  part  of  the  share  stock,  for 
that  represents  and  absorbs  into  its  own  value  surplus  as  well 
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as  capital,  and  the  franchise  in  addition.  So  that  the  property 
of  every  company  may  consist  of  three  separate  and  distinct 
things,  which  are  its  capital  stock,  its  surplus,  its  franchise ; 
but  these  three  things,  seveml  in  the  ownership  of  the  com- 
pany, are  united  in  the  ownership  of  the  shareholders.  The 
share  stock  covers,  embraces,  represents  all  three  in  their 
totality,  for  it  is  a  business  photograph  of  all  the  corporate 
possessions  and  possibilities.  A  company  also  may  have  no 
surplus,  but,  on  the  contrary,  a  deficiency  which  works  an 
impairment  of  its  capital  stock.  Its  actual  value  is  then  less 
than  its  nominal  or  par  value,  while  yet  the  share  stock, 
strengthened  by  hope  of  the  future  and  the  support  of  earn- 
ings, may  be  worth  its  par,  or  even  more.  And  thus  the  two 
things  —  the  company's  capital  stock  and  the  di&reholder's 
capital  stock  —  are  essentially  and  in  every  material  respect 
different.  They  differ  in  their  character,  in  their  elements,  in 
their  ownership  and  in  their  values.  How  important  and  vital 
the  difference  is,  became  evident  in  the  effort  by  the  state 
authorities  to  tax  the  property  of  the  national  banks.  The 
effort  failed,  and  yet  the  share  stock  in  the  ownerehip  of  indi- 
viduals was  held  to  be  taxable  as  against  them.  The  corporar 
tion  and  its  property  were  shielded,  but  the  shareholders  and 
their  property  were  taxed. 

Now  some  degree  of  confusion  and  trouble  have  come  in 
because  these  two  different  things  are  denominated  alike  capital 
stock,  making  the  expression  sometimes  ambiguous.  It  is  the 
important  and  decisive  phrase  in  the  law  of  1857,  under  which 
the  asisessment  here  resisted  was  made,  and  requires  of  us  to 
determine  at  the  outset  in  which  sense  it  was  used.  The  sec- 
tion reads  thus :  "  The  capital  stock  of  every  company  liable 
to  taxation,  except  such  part  of  it  as  shall  have  been  excepted 
in  the  assessment-roll,  or  shall  have  been  exempted  by  law, 
together  with  its  surplus  profits  or  reserved  funds  exceeding 
ten  per  cent  of  its  capital,  after  deducting  the  assessed  value 
of  its  real  estate,  and  all  shares  of  stock  in  other  corporations 
actually  owned  by  such  company  which  are  taxable  upon  their 
capital  stock  under  the  laws  of  this  state,  shall  be  assessed  at 
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its  actual  value  and  taxed  in  the  same  manner  as  the  otlier 
real  and  personal  estate  of  the  county." 

There  are  reasons  in  abundance  for  the  conclusion  that  by 
the  phrase  "  capital  stock  "  the  statute  means  not  the  sliare 
stock,  but  the  capital  owned  by  the  corporation ;  the  fund 
required  to  be  paid  in  and  kept  intact  as  the  basis  of  the  busi- 
ness enterprise,  and  the  chief  factor  in  its  safety.  One  ample 
reason  is  derived  from  the  fact  that  the  tax  i^  assessed  against 
the  corporation  and  upon  its  property,  and  not  against  the 
shareholders,  and  so  upon  their  property.  In  theory  every  tax 
is  charged  against  some  person,  natural  or  artificial,  resident 
or  non-resident,  known  or  unknown.  It  is  assessed  not  upon 
property  irrespective  of  ownership,  but  against  persons  in 
respect  to  their  property  (23  N.  Y.  215),  and  effects  not  merely 
a  lien,  but  also  a  personal  liability.  On  the  assessment-rolls  in 
this  case  appeared  the  name  of  the  relator  as  the  person 
assessed,  and  the  amount  of  the  tax  became  a  charge  against 
it  Of  course,  it  could  only  be  assessed  and  taxed  in  respect 
to  its  own  property,  that  ivhich  in  its  corporate  character  it 
owned  and  possessed,  and  so  it  follows  inevitably  that  the 
statute  concerns  the  company's  capital  stock,  that  is  its  real 
and  actual  capital,  and  not  in  any  respect  the  share  stock  which 
it  does  not  own  and  whose  possessors  have  not  been  assessed. 

Another  reason  is  found  in  those  terms  of  the  statute  which 
include  and  exclude  respectively  specific  kinds  or  ehisses  of 
property  in  the  corporate  ownership.  Thus  the  assessment  is 
to  be  laid  not  merely  upon  the  capital  stock  of  the  corporation, 
but  also  upon  its  surplus.  No  such  explicit  direction  was 
necessary,  except  upon  the  assumption  that  by  the  words 
"  capital  stock  "  was  meant  simply  *'  capital,"  which  would  not 
include  surplus,  and  so  required  that  it  be  subjected  by  name 
to  the  valuation.  If  the  share  stock  M-as  meant  its  value  would 
include  surplus  and  make  its  specification  not  only  needless 
but  confusing.  But  while  the  statute  includes  surplus  by  spe- 
cific mention,  it  excludes  franchise  by  omitting  it.  The 
omission  of  franchise  is  emphasized  by  the  careful  inclusion  of 
surplus.     It  is  fully  and  definitely  settled  that  the  tax  imposed 


440        People  ex  rel.  U.  T.  Co.  v.  Coleman  et  .al.     [JunOi 


Opinion  of  the  Court,  per  Finch,  J. 


by  the  statute  is  not  upon  franchise.  {People  v,  Comrs,  of 
Taxes,  2  Black.  620.)  But  if  tliat  be  so,  it  is  not  upon  the 
share  stock,  for  that  represents  the  value  of  the  corporate 
franchise  an  a  part  of  the  total  of  the  corporate  property. 
And  so,  l)oth  by  wliat  it  specifically  includes  and  silently 
excludes,  the  statute  itself  informs  us  that  by  ''  capital  stock  " 
it  means  and  intends  the  company's  actual  capital  paid  in  and 
posse88e4,  and  not  at  all  or  in  any  sense  the  share  stock. 

The  same  thing  becomes  apparent  from  a  study  of  the  whole 
line  of  legislation  which  culminated  in  the  law  of  1857.  It 
was  traced  in  detail  upon  the  argument  with  great  industry 
and  wealth  of  illustration.  We  have  verified  it  by  traveling 
over  the  same  track,  and  without  taking  pains  to  reproduce  it, 
may  assert  the  general  result  which  it  discloses  and  select  out 
one  or  more  illustrations.  The  investigation  sliows  that  the 
word  "  capital "  and  the  phrase  "  capital  stock "  are  used 
interchangeably  and  synonomously,  and  where  the  latter  phrase 
occurs  there  is  almost  always  ^mething  in  the  statute  which 
stamps  and  labels  it  as  referring  to  the  actual  capital  of  the 
company.  Thus  the  law  of  1825  (Chap.  262),  after  providing 
for  the  taxation  of  all  persons  owning  or  possessing  property, 
proceeds  to  declare  that  corporations  shall  be  deemed  persons 
for  the  purposes  of  the  act,  and  requires  them  to  furnish  a 
statement  of  the  amount  of  "  capital "  actually  paid  in  ;  and 
then,  referring  to  turnpike  and  bridge  companies,  requires 
them  to  state  "  the  amount  of  capital  stock  actually  paid  in  or 
secured  to  be  paid  in."  Both  clauses  refer  to  the  same  assets 
or  fund,  naming  it  indiscriminately  "  capital "  and  "  capital 
stock."  Again,  in  the  law  of  1825  (Chap.  254)  the  assessors, 
after  putting  the  corporation  by  name  on  the  assessment-roll, 
are  required  to  add  the  amount  "of  its  capital  stock  paid  in  or 
secured  to  be  paid  in,"  and  to  designate  how  much  of  it  is  in 
real  and  how  much  in  personal  property,  and  so  no  doubt  is 
left  that  by  "  capital  stock  "  was  meant  simply  the  "  capital " 
possessed  in  cavsh  or  invested  in  securities  or  real  estate. 

The  illustrations  might  be  multiplied  and  fortified  by  refer- 
ence to  numerous  acts  relating  to  the  formation  or  manage- 
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ment  of  manufacturing,  railroad,  business  and  telegraph  com- 
panies in  which  the  two  forms  of  expression  are  used  indis- 
criminately and  as  convertible  terms ;  but  I  think  quite  enough 
has  been  said  to  require  unhesitating  assent  to  the  proposition 
that,  under  the  law  of  1857,  the  thing  to  be  taxed  is  the  capi- 
tal of  the  company  and  not  the  shares  of  the  stockholders. 

Indeed,  I  should  feel  bound  to  apologize  for  arguing  what 
seems  to  me  so  simple  and  plain  a  proposition,  were  it  not  for 
the  fact  that  it  has  been  largely  ignored  by  assessors  and  not 
always  clearly  kept  in  mind  by  the  courts,  and  but  for  the 
further  fact  that  the  right  to  adopt  as  the  taxable  valuation  the 
value  of  the  shares,  totally  disregarding  the  value  of  .the  com- 
pany's capital,  has  been  asserted  in  this  case,  maintained  by 
the  courts  below,  and  claimed  to  be  fully  justified  by  very 
much  which  we  ourselves  have  decided  or  said. 

Before  examining  the  cases  in  detail  to  see  whether  they 
liamper  our  freedom  of  judgment  upon  the  question  presented, 
I  think  it  safe  and  also  prudent  to  assert  three  things  as  appli- 
<jable  generally  and  to  all  the  cases  alike.  •  First,  this  court  has 
never  decided,  either  by  a  direct  determination  or  by  necessary 
implication,  that  the  law  of  1857  authorizes  the  imposition  of 
s.  tax  upon  anything  else  than  the  actual  capital  of  the  cor- 
porations, together  with  their  surplus ;  second,  tliat  the  precise 
question  whether  the  capital  of  the  companies  or  the  share 
stock  of  the  shareholders  forms  the  basis  of  valuation  and  the 
thing  to  be  assessed,  has  not  l>een  heretofore  formally  and  dis- 
tinctly presented  ;  and  third,  that  all  seemingly  erroneous 
expressions  of  opinion  are  corrected  at  once  when  they  are 
referred  to  tlie  permissible  conditions  under  which  the  value 
of  the  share  stock  in  the  market  may  l)e  referred  to,  not  as  the 
thing  to  be  valued  and  assessed,  but  as  an  aid  or  help  in  dis- 
covering the  value  of  the  other  and  different  thing  which  is  to 
^ye  valued  and  assessed.  Keeping  these  general  propositions 
in  mind  we  now  recur  to  the  cases. 

The  most  important,  because  it  opened  the  door  and  led  the 
way  to  some  doubtful  modec  of  expression,  is  that  of  Oswego 
J8tarch  Factory  v.  Dolloway  (21  X.  Y.  449).  That  was  an 
Sickels — Vol.  LXXXI.        56 
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action  against  the  assessors  to  recover  damages  for  having  laid 
an  assessment  upon  the  plaintiff  company  without  jurisdiction 
and  in  violation  of  law.  Two  grounds  of  liability  were 
asserted  :  one  that  the  business  residence  of  the  corporation 
was  at  Auburn,  in  the  county  of  Cayuga,  and  the  assessors  of 
Oswego  had  no  jurisdiction  to  assess  it  at- all ;  and  the  other 
that  the  valuation  was  excessive  and  based  upon  the  share  value 
and  the  fact  of  a  successful  and  lucrative  business.  The  report 
of  the  case  shows  merely  that  after  deducting  from  the  par 
capital  the  assessed  value  of  the  real  estate  the  assessors  added 
to  the  balance  seventy-five  per  cent  to  reach  actual  value.  I 
have  examined  the  original  case  preserved  in  our  records,  and 
it  developes  a  state  of  facts  very  much  broader  than  the  report 
of  the  case  indicates.  The  corporation  had  made  no  list  or 
statement  of  its  assets  as  required  by  law.  It  chose  to  leave 
the  assessors  in  tlie  dark  and  furnish  them  with  no  information. 
They  were  compelled  to  act  upon  such  facts  as  they  could 
ascertain.  They  knew  the  prosperous  character  of  the  busi- 
ness, and  had  reason  to  believe  that  the  company  h^d  a  large 
surplus,  but  could  not  ascertain  how  much.  In  this  dilemma 
they  inquired  as  to  the  value  of  the  share  stock,  and  claimed  that 
they  found  it  worth  nearly  double  its  par.  Thereupon  they 
added  a  part  of  that  premium  to  the  nominal  capital  as  being 
the  actual  value  of  the  capital  and  its  accretions  in  the  form 
of  surplus.  In  all  tliis  there  was  no  attempt  to  assess  the  share 
stock,  but  simply  an  effort  to  get  at  the  actual  value  of  capital 
and  surplus  togetlier.  On  the  day  for  the  hearing  of  objec- 
tions the  president  of  the  corporation  appeared.  lie  made  an 
affidavit  which  claimed  that  the  company  could  only  be  assessed 
at  Auburn,  but  whicli  uttered  no  word  of  complaint  against 
tlie  valuation  put  upon  capital  and  surplus,  and  furnished  no 
information  on  that  subject.  On  tlie  trial  he  testified  that  no 
other  proof  than  his  affidavit  was  put  before  the  assessors. 
The  latter  in  their  answer  explicitly  deny  that  they  took  into 
account  the  value  of  the  profitable  business,  or  that  they  took 
as  a  basis  the  full  value  of  the  share  stock.  On  such  a  state 
of  facts  the  decision  which  upheld  the  action  of  the  assessors 
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was  entirely  correct  and  sound  and  in  complete  accord  with 
the  views  w^hich  I  have  herein  expressed.  But  while  the 
decision  was  right  I  am  compelled  to  admit  tliat  some  of  the 
reasons  in  the  opinion  are  open  to  criticism.  Judge  Denio 
does  say,  in  substance,  that  the  actual  value  of  the  capital  may 
be  swollen  above  its  par  value  by  crediting  to  it  the  money 
value  of  the  fact  that  "  the  enterprise  was  happily  chosen  and 
skillfully  conducted."  But  the  statute  does  not  tax  either  the 
choice  or  the  conduct.  Those  are  the  chief  elements  in  the 
value  of  the  franchise,  and  the  law  does  not  tax  the  franchise. 
If,  as  I  think  may  be  the  truth,  the  learned  judge  had  in  his^ 
mind  that  the  happy  choice  and  skillful  conduct  of  the  enter- 
prise fairly  indicated  an  accretion  to  capital  of  accumulated 
surplus,  and  meant  only  to  say  that  the  value  of  that  accretion 
should  be  added  to  capital,  then  he  kept  within  the  boundaries- 
of  the  statute.  But  beyond  that  he  inttmated  quite  plainly 
that  the  value  of  the  share  stock  is  the  fair  equivalent  of 
capital  and  surplus.  In  that  conclusion  I  cannot  concur,  but 
I  disagree  with  less  reluctance  because  the  learned  judge  him- 
self, in  a  later  case,  very  nearly  corrected  the  error  even  if  he 
did  not  acknowledge  it. 

That  was  the  case  of  People  v.  Commissioners  of  Taxes 
(23  N.  Y.  192).  The  question  there  involved  was  the  right  of 
the  corporation  to  have  deducted  from  the  assessment  that  por- 
tion of  its  capital  invested  in  United  States  bonds  which  had 
been  issued  without  an  express  enactment  exempting  them 
from  taxation.  Judge  Denio,  on  this  occasion  again  referred 
to  the  statute  of  1857,  and  modified  his  views  so  far  as  to  say 
that  the  assessors  "  may  look  "  at  the  value  of  the  share  stock, 
which  he  adds  "  would  ordinarily  furnish  a  practical  test,"  and  he 
cites  his  ow^n  previous  decision.  Four  of  the  judges,  concur- 
ring in  the  result,  disagreed  as  to  his  construction  of  the  statutes, 
and  one.  Judge  Comstock,  dissented  entirely  and  WTote  out  his 
views  at  length.  That  opinion  shows  that  "capital"  and 
''  capital  stock  "  are  used  indiscriminately  to  designate  the  estate 
of  the  corporation,  and  that  such  estate,  and  not  the  share 
stock,  is  the  subject  of  the  valuation.     The  report  of  the  case 
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leaves  it  probable  that  a  majority  of  the  court  ti)  that  extent 
concurred. 

It  is  to  be  noted  that  in  neither  of  these  cases  was  the  precise 
question  now  discussed  formally  or  definitely  presented,  or 
necessarily  involved,  and  that  in  neither  opinion  is  it  asserted 
that  the  share  stock  instead  of  the  capital  is  the  subject  of  taxa- 
tion. Tliat  doctrine  has  arisen,  if  at  all,  as  an  inference  from 
what  was  said,  and  not  from  what  was  decided.  It  is  further 
to  be  observed  that  in  these  two  cases  Judge  Denio  betrays  a 
consciousness  that  his  test  of  share  value  is  both  unsound  and 
applicable  only  in  instances  which  compel  it  as  a  necessity ;  for 
first  he  says  "  there  is,  doubtless,  an  incongruity  in  including  the 
accumulated  profits  above  ten  per  cent  in  the  assessment  where 
the  capital  is  assessed  at  its  market  value ;"  and  assigns  as  a 
reason,  what  I  have  ali'eady  said,  that  to  assess  the  share  stock 
assesses  the  surplus  and  makes  its  specific  mention  wholly  super- 
fluous ;  and,  second,  he  explicity  admits  that "  either  the  assessor 
or  the  taxpayer  would  have  a  right  to  examine  and  'have  an 
estrrnate  made  of  the  securities."  That  admission  is  fatal  to 
any  theory  tliat  the  share  stock  is  the  subject  of  valuation,  for 
if  it  is,  the  value  of  the  securities  representing  the  capital  is 
totally  immaterial,  and  the  right  to  have  it  valued  depends  upon 
its  being  the  very  subject  of  taxation. 

Three  other  cases  followed  the  two  upon  which  I  have  com- 
mented, in  which  the  statute  was  referred  to.  {Peoph  v. 
I>ola7i^  36  X.  Y.  59 ;  People  ex  rel.  Insurance  Co.  v.  Fergu- 
son^ 38  id.  89  ;  PeopU  ex  rel.  Gas  Company  v.  Bd,  of  Assess- 
ors^ 39  id.  81.)  They  related  to  the  permitted  deductions  and 
exemptions,  and  can  scarcely  b^  said  to  bear  upon  our  present 
inquiry  except  inferentially,  and  the  inferences  which  they 
suggest  are  certainly  not  in  the  direction  of  a  right  to  value 
the  share  stock  instead  of  the  capital. 

We  come  now  to  the  decision  in  People  ex  rel.  v.  Cmnmission- 
ers  of  Taxes  of  the  CHxj  of  Neio  York  (95  N.  Y.  554).  It  would 
be  quite  suflScient  to  say  of  that  case  that  it  involved  in  no 
degree  the  question  here  at  issue.  The  sole  conflict  between 
the  contending  parties  assumed  that  capital  and  surplus  aggre- 
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gated  had  been  fairly  and  justly  valued,  and  that  the  property 
to  be  taxed  was  such  capital  and  surplus.  The  opinion  aggre- 
gates them  under  the  one  name  of  '"  capital,"  which  was  not 
strictly  correct,  and  yet  was  sufficiently  so  for  the  purposes  of 
an  inquiry  which  did  not  depend  upon  any  special  discrimina- 
tion between  them.  That  discrimination  was  so  carefully 
made  by  the  same  pen  in  Wllllains  v.  ^Vest.  Uri.  Tel,  Co,  (93 
N.  Y.  188),  as  to  leave  no  doubt  that  it  was  perfectly  under- 
stood. The  point  of  the  case  was  to  determine  whether  tlif 
real  estate  was  to  be  deducted  from  the  nominal  eapital  stock, 
or  from  the  actual  value  of  the  eapital,  using  that  word  aa 
including  surplus,  and  whether  at  the  value  paid  for  it,  or  at 
the  value  for  which  it  was  assessed  on  the  assessment-rolls. 
Those  questions  and  those  only  were  decided,  and  if  in  the 
process,  surplus  was  treated  as  part  of  capital  instead  of  accre- 
tion beyond  it,  the  aggregation  was  at  the  moment  convenient 
and  immaterial  to  any  necessity  of  the  case.  It  did  no  harm 
then,  but  must  not  be  allowed  to  prevent,  upon  a  different 
inquiry,  the  discrimination  which  in  fact  this  court  had  already 
made.  If,  beyond  that,  words  were  used  which  indicate  that 
our  judgments  had  been  affected  by  the  opinion  in  the  Oswego 
Starch  case,  the  result  was  natural  so  long  as  attention  was  not 
drawn  to  an  inquiry  which  would  have  developed  the  existing 
ambiguity  and  its  cause.   . 

The  next  case  relied  upon  by  the  respondents  is  People  v. 
Asten  (100  N.  Y.  597).  That  again  was  a  question,  and  a 
question  only,  of  the  mode  of  deducting  the  real  estate.  No 
dispute  existed  over  the  valuation  of  the  company's  capital 
stock.  It  was  deemed  worth  exactly  the  par  of  its  nominal 
capital,  and  bo.th  sides  assented  to  that  as  its  actual  value.  It 
was  of  no  consequence  to  the  decision  how  the  assessors  arrived 
at  that  value,  since  no  question  arose  over  it,  and  what  was 
said  in  the  opinion  as  to  the  right  of  the  assessors  to  consider 
the  market  value  of  the  shares,  and  the  dividend  earning  power 
of  the  corporation  was  obiter  and  needless  to  the  sole  questions 
at  issue  which  were  whether  the  real  estate  should  be  deducted 
at  the  price  paid  for  it,  or  at  its  assessed  value  on  the  rolls, 
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and  srliether  an  incumbrance  upon  it  in  the  form  of  a  mort- 
gage for  eighty  thousand  dollars  should  or  should  not  be 
deducted.  Indeed,  the  remarks  wliich  I  have  characterized  as 
ohlter  may,  as  we  shall  presently  see,  have  been  justified  in 
their  application  to  the  action  of  the  assessors  by  the  existing 
circumstances  whicJi  surrounded  their  action,  but  which  do 
not  appear  in  the  report  of  the  case. 

The  next  authority  relied  on  by  the  respondents  is  Peojyle  ex 
rel,  Panama  Railroad  Co,  v.  Commh^ioixera  of  Taxes  (104 
K.  Y.  240).  There  again  the  point  involved  respected  solely  the 
deduction  of  real  estate  and  the  manner  of  ascertaining  the  value 
to  be  deducted.  Not  one  word  was  said  in  the  opinion  as  to  what 
was  meant  by  the  actual  value  of  capital  stock  and  surplus,  or 
what  was  the  thing  to  be  valued,  for  no  question  whatever  was 
raised  over  that.  The  real  estate  of  the  company  was  ^  railroad 
situated  in  a  foreign  country.  Not  being  assessed  upon  the  rolls 
in  this  stat^  or  elsewhere,  its  assessed  value  could  not  be  deducted, 
and  resort  was  necessarily  had  to  its  actual  value.  Tlie  relator 
sought  to  estimate  the  value  of  the  real  estate  by  fixing  first 
the  aggregate  value  of  the  whole  railroad  and  then  deducting 
the  value  of  the  equipment  This  court  combated  that 
method  on  the  ground  that  it  imported  into  the  value  of  the 
real  estate  the  additional  value  of  the  franchise.  When  the 
opinion  declared  that  "  the  value  ot  the  franchise  of  the  cor- 
poration is  an  important  element  in  determining  the  value  of 
a  railroad  as  a  whole,  or  the  value  of  its  capital  stock,"  it 
meant  exactly  what  it  said,  using  the  last  phi'ase  in  the  sense 
which  is  entirely  apparent,  viz.,  that  of  the  share  stock  which 
represents  the  railroad  as  a  whole,  or  the  entire  property  of  the 
company  as  a  railroad  company. 

The  final  case  to  be  examined  is  People  ex  rel.  I{?iieker' 
hoelcer  Fire  Ttut.  Co,  v.  Coleman  (107  X.  Y.  541).  It  appeared 
that  the  relator's  stock  at  par  amounted  to  *82 10,000  while  its 
share  stock  was  selling  below  par  and  for  ninety  cents  on  the 
dollar.  But  the  assessors  did  not  assess  the  share  stock,  nor 
take  its  value  as  the  test  of  capital,  and  so  showing  no  surplus 
but  a  deficiency.     On  the  contrary,  they  went  to  the  company's 
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own  books  for  information  and  there  found  not  a  deficiency 
but  a  surplus,  and  deducting  from  the  aggregate  of  capital  and 
surplfis  the  assessed  value  of  the  real  estate,  United  States 
stock  and  the  exempted  ten  per  cent,  they  found  a  taxable 
balance  of  about  $25,000.  The  company  resisted.  Their 
'Counsel  argued  that  ''  the  assessment  should  not  exceed  the 
market  value  of  the  capital  stock,  less  statutory  exemptions." 
(P.  542.)  By  capital  stock  he  plainly  meant  the  share  stock 
which  was  selling  at  ninety.  The  counsel  for  the  assessors 
insisted  that  "  the  market  value  of  shares  of  stock  of  the  cor- 
poration is  not  the  proper  and  sole  test  of  the  value  of  the 
corporate  capital."  On  that  issue  we  sustained  the  assessment. 
In  so  doing  we  necessarily  decided  that  capital,  swollen  by 
surplus  or  diminished  by  losses,  was  the  subject  to  be  valued 
and  taxed  and  not  the  share  stock  ;  and  that  when  the  actual 
value  of  capital  and  surplus  was  known  and  established,  in  this 
case  by  the  party's  own  books,  no  reference  to  the  value  of  the 
shares  could  be  pennitted  to  lessen  the  valuation.  The  case, 
therefore,  was  correctly  decided  and  in  entire  accord  with  the 
doctrine  which  I  have  herein  advocated. 

But  the  opinion  contained  a  statement  which  has  been  cited 
as  conclusive  by  the  General  Term  and  also  on  the  argument 
at  our  bar,,  and  to  which  I  now  refer  because  it  opens  the  way 
to  the  final  point  of  the  discussion  and  to  a  fact  which  accounts 
for  and  explains  most  of  the  references  to  the  value  of  share 
stocks  which  are  seemingly  of  a  doubtful  character.  The 
language  was  this  :  "  The  law  does  not  prescribe  how  the 
actual  value  of  the  capital  stock  of  a  corporation  shall  be 
ascertained.  That  is  left  to  the  judgment  of  the  assessors,  and 
in  appraising  the  actual  value  they  have  a  right  to  resort  to 
all  the  tests  and  measures  of  value  which  men  ordinarily 
adopt  for  business  purposes  in  estimating  and  measuring  values 
of  property.  They  may  take  into  account  the  business  of  the 
corporation,  its  property,  the  value  of  its  actual  assets,  the 
amount  and  nature  of  its  present  and  contingent  liabilities, 
the  amount  of  its  dividends  and  the  market  value  of  its  shares 
of  stock  in  the  hands  of  individuals."     Now  I  do  not  desire 
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to  withdraw  in  any  degree  the  concurrence  which  I  yielded  to 
this  statement  when  the  case  was  decided,  but  it  must  not  be 
wrested  from  its  apjJication  to  tlie  facts  then  before  the  'court 
and  be  made  to  do  duty  on  a  different  and  broader  field.  The 
corporation  was  a  fire  insurance  company  with  a  Wide  range 
of  contingent  liabilities.  It  had  made  no  statement  to  the 
assessors  and  had  left  them  to  their  own  resources.  Where 
that  is  so  what  are  the  oflicers  to  do  ?  Necessarily  they  must 
resort  to  such  means  of  information  as  remain  and  are  acces- 
sible, and  in  that  emergency  they  may  "  look  at,"  "  take  into 
account,"  consider  the  market  value  of  the  shares.  Tliat  is 
something  very  different  from  assessing  the  share  stock  or 
making  its  value  the  conclusive  measure  of  capital  and  surplus. 
Such  reference  is  simply  the  result  of  neccessity,  a  resort  to 
the  poorest  means  of  information  and  to  the  most  deceptive 
and  treacherous  test,  because  the  better  means  or  truer  test 
cannot  be  obtained.  How  unreliable  the  test  of  share  value 
may  be  through  the  effect  of  gambling,  false  rumors,  scarce 
money  and  panics.  Judge  Comstock  describes  iii  his  opinion  to 
which  I  have  already  referred  ;  and  yet  there  are  cases  in 
which  it  furnishes  some  aid  to  the  judgment  in  the  absence  of 
accurate  knowledge.  It  is  such  cases  that  the  courts  have  had 
in  mind  when  justifying  a  reference  to  the  stock  market,  and 
not  those  in  wliich  the  amount  and  value  of  capital  and  surplus 
was  fully  and  faithfully  disclosed.  And  so  I  think  the  author- 
ities either  fairly  permit  or  fully  justify  the  conclusions 
which  I  liave  reached  and  which  may  be  stated  with  reason- 
able accuracy  thus :  First,  the  subject  of  valuation  and  assess- 
ment is  never  the  share  stock,  but  always  the  company^s  capital 
and  surplus.  Second,  such  capital  and  surplus  must  be  assessed 
at  its  own  value,  and  when  that  is  correctly  known  and  ascer- 
tained, no  other  value  can  be  substituted  for  it.  Third,  where 
its  amount  and  value  are  undisclosed  and  unknown  the  assessors, 
may  consider  the  market  value  of  the  share  stock  and  the 
general  condition  of  the  company  as  indicative  of  surplus  or 
deficiency  and  of  the  probable  amount  of  either.  Fourth,, 
they  may  further  resort  to  such  means  of  information  when 
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the  amount  of  capital  and  surplus  is  disclosed,  but  the  assessors 
have  sufficient  reason  to  disbelieve  the  statement,  and  such 
reason  is  founded  upon  facts  established  by  competent  pnx>f. 

If  these  conclusions  are  correct  it  will  follow  that  the  assess- 
ment complained  of  should  be  canceled.  The  corporation 
presented  to  the  assessors  a  sworn  statement  of  its  assets  and 
liabilities.  If  it  be  true,  there  was  nothing  subject  to  assess- 
ment But  its  truth  is  not  questioned,  and  there  is  not  the 
least  reason  to  doubt  it  The  assessors  did  not  doubt  it :  they 
merely  deemed  it  immaterial^  and  so  testified  when  examined. 
In  other  words,  knowing  with  certantity  the  value  of  one 
thing,  they  claimed  the  right  to  affix  to  it  the  larger  value  of 
a  different  thing.  Authorized  only  to  tax  against  the  company 
its  capital  and  surplus,  they  assumed  the  right  practically  to 
tax  it  for  the  share  stock  held  by  individuals.  They  have  not 
in  terms  claimed  that  the  share  stock  is  the  subject  of  taxation, 
nor  has  the  counsel  who  represented  them  on  the  argument, 
but  both  have  maintained  and  defended  what  is  the  exact  and 
complete  equivalent  The  right  asserted  is  a  discretion  in  tlie 
assessors  at  their  free  will  to  assess  corporations  upon  and  at 
the  value  of  their  capital  and  surplus,  or  upon  and  at  the  value 
of  the  share  stock  independently  of  establi^Iied  facts  and  when- 
ever they  please.  The  law  gives  them  no  such  discretion. 
How  it  has  been  exercised  and  how  destructively  to  the 
rights  of  taxpayers  may  be  seen  by  comparing  the  action  in 
this  case  with  that  in  one  of  the  cases  which  we  have  reviewed. 
Where  the  share  stock  was  selling  at  ninety,  and  so  below  par, 
the  assessors  refused  to  take  that  value  and  went  to  the  com- 
pany's books  in  search  of  a  larger  one,  which  they  found  and 
adopted.  Here,  where  the  actual  value  of  capital  and  surplus 
is  established  so  that  they  frankly  admit  the  fact,  they  calmly 
disregard  it  and  fly  to  the  larger  value  of  the  share  stock. 
The  statute  has  given  them  no  such  right.  They  are  not  law- 
less rovers,  wandering  among  corporations  at  will,  but  regular 
officers  bound  by  discipline  and  controlled  by  the  law,  and 
whose  discretion  exists  within  fixed  and  definite  limits. 

It  is  said,  and  it  is  true,  that  large  masses  of  personal  prop- 
Sickels— Vol.  LXXXI.  57 


450      B.  L.,  T.  &  S.  D.  Co.  v,  K.  T.  &  M.  M.  A.  Assn.  [June, 


Statement  of  case. 


erty  escape  taxation,  and  the  owners  are  persistent  and  artful 
and  not  over  nice  in  tlieir  efforts  to  avoid  a  just  share  of  the 
public  burdens,  and  so  we  should  uphold  faithful  assessors  in 
every  attempt  to  do  their  full  duty.  I  think  this  court  will 
not  be  unmindful  of  the  situation,  but  before  all  we  must  first 
ascertain  and  then  obey  tlie  law.  If  in  that  process  evils  result 
or  are  disclosed,  the  remedy  must  be  sought  elsewhere. 

It  follows  that  the  judgment  and  order  of  the  General  and 
of  the  Special  Term  should  be  reversed  and  the  assessment 
against  the  relator  vacated  and  canceled,  without  costs. 
•     All  concur,  except  Peckham,  J.,  not  voting. 

Judgment  reversed. 


The  Buffalo  Loan,  Trust  and  Safe  Deposft  Company,  as 

AWjJ-J^ //         Guardian,  etc.,  Respondent,  v.  The  Knights  Templar  and 

"^26    450  Masonic  Mutual  Aid  Association,  Api^ellant. 

fi65    163 

el65    168  Where  a  contract  of  life  insurance  obligated  the  insurer  to  pay  the  amount 

~  of  insurance  to  the  heirs  or  legal  representatives  of  tlie  insured  *'  within 

sixty  days  after  due  notice  and  satisfactory  proof  of  the  death  "  of  the 

insured,  without  requiring  the  cause  of  death  to  be  communicated,  lield^ 

that  while  the  insurer  could  require  the  fact  of  death  to  be  shown  with 

reasonable  defijiiteness  and  certainty,  it  could  not  require  information  as 

to  the  cause  of  the  death. 

The  guardian  of  the  infant  plaintiflf  in  an  action  upon  such  a  contract, 

although  not  required  to  do  so  by  the  policy  or  by  defendant's  by-laws, 

furnished  to  the  defendant  as  part  of  the  proof,  the  certificate  of  the 

attending  physician  of  the  insured  to  the  effect  that  his  death  was  from 

a  cause  which  would  have  released  defendant  from  liability.      The 

trial  judge  refused  to  permit  said  certificate  to  be  read  in  evidence. 

Held,  that  said  certificate  was  not  inadmissible  under  the  provision  of 

the  Code  of  Civil  Procedure  (§  834),  prohibiting  the  disclosure  by  a 

physician    of   any  necessary  information    acquired  in  a  professional 

capacity,  as  the  certificate  was  offered,  not  as  proof  of  facts  stated 

therein,  but  as  an  admission  by  a  party,  and  that  such  an  admission 

was  not  incompetent  because  made  through  the  medium  of  the  certificate 

of  an  attending  physician. 

But  litld,  that  the  certificate  was  properly  excluded,  as  plaintiff  was  not 

bound  by  the  admission  contained  tlierein;  that  the  guardian  had  no 

right  to  foreclose  inquiry  as  to  tlie  cause  of  the  death  of  the  insured,  or 
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to  change  the  burden  of  proof  by  an  unnecessary  and  prejudicial 
admission. 

Ooldsch?ntdt  v.  Mat.  L.  Lis.  Co,  (102  N.  Y.  486),  distinguished. 

The  court  will  not  permit  the  rights  of  a  ward  to  be  prejudiced  by  the 
admissions  of  a  guardian. 

Defendant  offered  to  prove  that  by  its  rules  and  regulations  such  a  certifi- 
cate was  requisite.  It  was  not  claimed  that  this  ever  came  to  the  knowl- 
edge of  the  assured.     This  offer  was  rejected.     Held,  no  error. 

Defendant  also  offered  in  evidence  the  records  of  the  board  of  health  of  the 
city  in  which  the  insured  died,  and  the  certificate  of  the  attending  physi- 
cian filed  with  said  board,  stating  the  cause  of  the  death  of  the  insured, 
as  required  by  the  city  charter  (Subd.  5,  §  10,  tit.  12,  chap.  519,  Laws 
of  1870,  as  amended);  this  evidence  was  excluded.  IleM,  no  error;  that 
the  statute  and  city  ordinances  regulating  the  action  of  the  board  of 
health  in  the  city,  and  requiring  the  filing  of  a  certificate  by  the  attend- 
ing physician  as  to  the  cause  of  death,  were  police  regulations,  and  their 
records  were  for  local  and  specific  purposes,  and  not  public  records  in 
such  sense  as  makes  them  evidence  between  private  parties  of  the  facts 
recorded. 

Reported  below,  56  Ilun,  303. 

(Argued  April  21,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  Supreme 
Court  in  the  iifth  judicial  department,  entered  upon  an  order 
made  March  25,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

This  was  an  action  upon  a  certificate  of  membership  issued 
by  defendant  to  John  Roberts,  late  of  the  city  of  Buffalo. 
The  certificate  provided  that  defendant  should  pay  the  amount 
of  insurance  stated  within  sixty  days  aft<?r  due  notice  and  sat- 
isfactory proof  of  the  death  of  the  insured.  It  also  provided 
that  if  the  death  of  the  insured  was  caused  by  the  use  of  intoxi- 
cating drink,  it  should  be  void.  The  beneficiary  of  the  policy 
was  an  infant ;  his  guardian,  as  part  of  the  proof  of  death, 
furnished  the  certificate  of  the  attending  physician,  which 
stated  the  cause  of  the  death  to  be  delirium  tremens. 

Further  facts  are  stated  in  the  opinion. 

David  F,  Day  for  api)ellant.  It  was  error  to  exclude  from 
the  jury  that  part  of  the  proofs  of  death  called  the  physician's 
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certificate.  (J/.  B,  Jm.  Co.  v.  Iligginhotham^  05  U.  S.  380 ; 
Ins.  Co.  V.  JVewtan,  22  Wall.  22,  32 ;  Edhigton  v.  ^.  L.  Im. 
Co.,  77'  N.  Y.  564 ;  Grattan  v.  M.  Z.  Ins.  Co.,  80  id.  288, 
299 ;  Piersan  v.  People,  79  id.  424 ;  People  v.  Schuyler,  106 
id.  298 ;  Grattan  v.  M.  L.  Lis.  Co.,  92  id.  284 ;  Code  Civ. 
Pro.  §  836;  O'Beilly  v.  G.  M.  Ins.  Co.,  60  N.  Y.  172;  1 
GreeiiL  on  Ev.  §§  201,  202 ;  Campbell  v.  C.  31.  Ins.  Co.,  10 
Allen,  213 ;  Irving  v.  K  Ins.  Co.,  1  Boew.  507.)  The  court 
erred  in  excluding  the  evidence  of  the  president  of  the  com- 
pany as  to  the  rule  of  the  company  requiring  the  certificate  of 
the  attending  physician  es  to  the  cause  of  death.  {Grattan  v. 
M.  Ins.  Co.,  80  N.  Y.  288 ;  2  Whart.  on  Ev.  §  969.)  Tlie 
court  erred  in  excluding  the  testimony  of  Thomas  L.  Cutting, 
clerk  of  the  board  of  health  of  the  city  of  Buffalo,  as  to  the 
records  of  his  office  showing  the  date  and  cause  of  death  of 
John  Koberts ;  also  in  excluding  the  record  of  the  board  of 
health  of  the  death  and  cause  of  death  of  John  Roberts ;  also 
in  excluding  the  certificate  which  was  filed  by  the  attending 
physician  in  the  office  of  the  board  of  health,  showing  the 
cause  of  John  Eoberts'  death.  (Laws  of  1870,  chap.  519, 
§  10 ;  1  Whart.  on  Ev.  §g  639,  640-653 ;  U.  S.  v.  Ilowlaiid,  2 
Cranch,  508 ;  U.  S.  v.  Kuhn,  4  id.  401 ;  Gltbert  v.  New  Haven, 
40  Conn.  102 ;  Ilayward  v.  Bath,  38  K  H.  179 ;  Chapman 
V.  Ilerrold,  58  Penn.  St.  106  ;  Eriekson  v.  Smith,  2  Abb.  Ct. 
App.  Dec.  64 ;  Ilerendeen  v.  De  Witt,  17  N.  Y.  S.  K.  301 ;  Van 
Bergen  y.  Bradley,  36  N.  Y.  318;  Code  Civ.  Pro.  §§  983, 
941 ;  1  Greenl.  on  Ev.  §§  128,  483 ;  Laws  of  1887,  chap.  673, 

§1.) 

John  G.  Milbum  for  respondent.  The  plaintiff  suflSciently 
proved  compliance  with  the  requirement  of  the  policy  that 
satisfactory  proof  of  the  death  of  Mr.  Roberts  should  be  made. 
{Ilinckin  v.  M.  B.  L.  Ins.  Co.,  50  N.  Y.  657.)  The  state- 
ment  of  the  doctor  as  to  the  cause  of  the  death  of  Mr.  Roberts, 
which  was  a  part  of  the  proofs  of  death  furnished  by  Mr. 
Beyer  to  the  defendant,  was  properly  excluded.  {O^ReiUy  v. 
G.  M.  L.  Ins.  Co.,  60  X.  Y.  159,  172,  173;   Taylor  v.  ^.  L. 
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Ins.  Co,,  13  Gray,  434 ;  Code  Civ.  Pro.  §  834 ;  2  R.  S.  406, 
§  73 ;  GraUan  v.  Jf.  Z.  Ins.  Co^  80  K  Y.  281 ;  ReniliAxn  v. 
Dennin,  103  id.  573 ;  Wesim)er  v.  ^.  Z.  Ins.  Co.,  99  id.  56 ; 
Dams  V.  C.  L.  Ins.  Co.,  24  Fed.  Rep.  670 ;  Goldsinith  v.  M. 
Z.  Ins.  Co.,  102  N.  Y.  486 ;  Ins.  Co.  v.  Rodel,  95  U.  S.  232 ; 
Whart.  on  Ev.  §  1208;  SearU  v.  St.  EUery,  2  P.  Wms.  386 ; 
Frey  v.  BolUmd,  4  Rus.  298 ;  Ilanna  v.  Spott,  5  B.  Mon. 
362 ;  Carpenter  v.  McBride,  3  Fla.  292 ;  Cowling  v.  Z'^y,  2 
Stark.  366.)  The  disclosure  by  the  proofs  of  death  of  a  pos- 
sible defense  to  the  policy  did  not  bar  the  suit.  (//w.  Co.  v. 
Rodel,  95  U.  S.  232.)  The  exception  to  the  ruling  of  the 
court  excluding  proof  of  any  custom  or  regulation  of  the^ 
defendant  requiring  the  certificate  of  the  attending  physician 
as  part  of  the  proofs  of  death,  is  of  no  avail.  {Taylor  v.  E. 
L.  Ins.  Co.,  13  Gray,  434.)  The  entry  in  the  books  of  the 
board  of  health  of  the  city  of  Buffalo  was  not  competent 
evidence  of  the  cause  of  the  insured's  death.  (Code  Civ. 
Pro.  §  922.) 

Akdkews,  J.  By  the  terras  of  the  certificate  of  member- 
ship the  defendant  obligated  itself  to  pay  to  the  heirs  or  legal 
representatives  of  the  assured  the  sum  payable  on  the  policy 
"  within  sixty  days  after  due  notice  and  satisfactory  proof  of 
the  death  (during  the  continuation  of  the  contract)  of  the 
said  John  Roberts."  There  is  no  requirement  that  the  cause 
of  death  shall  be  communicated  to  the  association  by  a  claimant, 
nor  under  t&e  policy  could  this  be  exacted.  The  beneficiary 
of  the  policy  performed  his  entire  legal  obligation  under  the 
contract  when  he  gave  the  association  due  notice  of  the  • 
death  of  the  insured,  and  furnished  proof  that  the  death 
has,  in  fact,  occurred.  The  words  "  satisfactory  proof " 
entitled  the  association  to  demand   that  the  fact   of  death  i 

should    be    shown    with    reasonable    detiniteness    and    cer-  | 

tainty,  and  if  the  proofs  furnished  failed  to  satisfy  the 
association  of  the  fact  of  the  death,  the  association  acting 
reasonably  and  in  good  faith  could  require  further  evidence. 
But  the  insurer  cannot  under  guise  that  the  requirement 
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that  "  satisfactory  proof  "  of  the  death  of  the  assured  should 
be  giyeo,  demand  information  of  the  cause  of  the  death. 
This  would  be  a  different  subject.  The  information,  however 
important  it  might  be  in  its  bearing  upon  a  death  from  the 
excepted  causes,  nevertheless  has  no  relation  to  the  one  fact 
which  alone  the  claimant  is  bound  to  embrace  in  hi&  proofs. 
(See  Grattan  v.  Metropolitan  Life  Ins,  Co.^  80  N.  T.  281 ; 
Lis.  Co,  V.  Rodd,  95  U.  S.  232.) 

The  guardian  of  the  infant  plaintiff  in  furnishing  to  the 
defendant,  as  part  of  the  proofs,  the  certificate  of  the  attend- 
ing physician  of  the  insured,  did  a  wholly  gratuitous  act.  If 
it  can  be  treated  as  an  admission  by  the  infant  beneficiary  that 
the  death  was  from  the  cause  so  certified,  it  is  plain  that  the 
act  was  extremely  prejudicial  to  the  interest  of  his  ward,  for 
upon  that  assumption  the  infant,  the  real  plaintiff,  has  sub- 
stantially admitted  away  his  cause  of  action. 

The  trial  judge,  upon  the  proofs  being  offered  in  evidence 
by  the  defendant,  refused  to  permit  the  certificate  of  the 
physician  to  be  read,  and  this  ruling  presents  the  main  question 
in  the  case.  There  are  two  aspects  under  which  the  ruling 
may  be  considered  :  First,  was  the  certificate  inadmiissible 
under  section  884  of  the  Code  of  Civil  Procedure,  which 
declares  that  "  a  pei-son  duly  authorized  to  practice  physic  or 
surgery  shall  not  be  allowed  to  disclose  any  information  which 
he  acquired  in  attending  a  patient  in  a  professional  capacity 
and  which  is  necessary  to  enable  him  to  act  in  that  capacity ; " 
and  second,  assuming  that  the  statute  does  not  apply  to  the 
case  and  that  the  certificate  would  be  competent  as  an  admission 
of  the  fact  certified,  if  the  proofs  had  been  furnished  by  an  adult 
claimant,  can  the  act  of  the  guardian  in  this  case  be  treated  as 
an  admission  by  the  infant  beneficiary  of  the  same  fact. 

Section  834  is  a  re-enactment  of  a  similar  section  in  the 
Revised  Statutes.  (2  R.  S.  406,  §  73.)  It  is  contained  in  the 
chapter  of  the  Code  relating  to  evidence,  and  in  the  article  in 
that  chapter  entitled  :  *'  Competency  of  a  witness ;  evidence 
in  particular  cases."  The  primary  jmrpose  of'the  section 
was   to   declare   the   nile   governing   the   examination   of  a 
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physician  as  a  witness  in  judicial  proceedings.  The  three 
sections,  834,  835  and  836,  relate  respectively  to  disclosures  by 
clergymen,  physicians  and  attorneys,  and  section  837  declares 
that  "  the  last  three  sections  apply  to  every  examination  of  a 
person  as  a  witness,  unless  the  provisions  thereof  are 
expressly  waived  by  a  person  confessing  the  patient  or  the  client." 
The  disclosure  by  a  physician  of  information  acquired  in  his 
professional  character  in  attending  a  patient,  where  not  made 
in  the  course  of  his  professional  duty,  is  a  plain  viola- 
tion of  professional  propriety.  But  the  statute  does  not  pre- 
scribe a  rule  of  professional  conduct  for  the  government  of 
physicians  in  their  general  intercourse  with  society.  The  com- 
mon law  did  not  protect  a  physician  from  disclosing  as  a  witness 
information  acquired  professionally  from  patients.  (1  Green. 
Ev.  §  248.)  The  statute  was  intended  to  aiford  this  protection 
and  to  protect  the  patient  also.  If  a  physician,  disregarding  the 
plain  obligations  of  his  situation,  should,  in  conversation,  disclose 
the  secrets  of  his  patient,  he  would,  so  far  as  we  know,  vio- 
late no  statute,  however  reprehensible  his  conduct  would  be. 
The  statute  should  have  a  broad  and  liberal  construction  to 
carry  out  its  policy.  By  reasonable  construction  it  excludes  a 
physician  from  giving  testimony  in  a  judicial  proceeding  in 
any  form,  whether  by  affidavit  or  oral  examination,  involving 
a  disclosure  of  confidential  information  acquired  in  attending  a 
patient,  unless  the  seal  of  secrecy  is  removed  by  the  patient  him- 
self. The  verified  certificate  of  the  physician  which  accompan- 
ied the  proofs  of  loss  was  not  competent  original  evidence  of  the 
cause  of  the  death  of  the  insured,  nor  was  it  offered  as  testi- 
mony of  the  physician  as  to  that  fact.  The  fact  that  the  insured 
died  of  delerium  tremens  was  material  to  the  defense.  The 
admission  of  a  party  in  interest  is  as  a  general  rule  competent 
evidence  against  him.  The  presentation  of  the  physician's  cer- 
tificate that  the  deceased  died  from  the  cause  stated,  operated  as 
an  admission  by  the  guardian  that  the  fact  was  as  stated. .  It 
derived  its  force  from  the  fact  that  the  claimant  comnmnicated 
to  the  defendant  a  stiitement  of  the  cause  of  death,  which,  if 
true,  vitiated  the  policy.     The  statement  -was  embodied  in  a 
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physician's  certificate.  If  it  had  been  contained  in  the  gaardian's 
own  statement,  or  that  of  any  non-professional  person,  it  would 
equally  have  been  an  admission  of  the  fact  stated.  The  cer- 
tificate was  a  part  of  the  proofs  furnished.  Its  admission  in 
evidence  violated  no  confidence.  The  confidence  had  already 
been  violated  by  the  conjoint  action  of  the  physician  and  the 
guardian.  It  was  not  offered  aa  independent  evidence  of  any 
fact  in  the  case,  but  in  connection  with  the  circumstances  of 
its  transmission  to  the  company,  as  an  admission  that  the  fact 
alleged  was  true.  It  was  held  in  hisurance  Co.  v.  Newton 
(22  Wall.  32),  that  preliminary  proofs  presented  to  an 
insurance  company  under  a  provision  in  a  policy,  as  to  the 
proof  of  death,  substantially  like  that  in  the  present  case,  were 
admissible  as  prima  facie  evidence  of  the  facts  stated  therein 
against  the  insured  and  in  behalf  of  the  company.  The  case 
of  Goldschmidt  v.  Mutual  Life  Itih.  Co.  (102  N.  Y.  486)  is  not 
in  conflict.  In  that  case  tlie  question  was  whether  the  record 
and  verdict  of  a  coroner's  inquest,  finding  the  fact  of  suicide, 
furnished  by  the  claimant  with  the  proofs  at  the  request  of 
the  company,  but  which  was  accompanied  with  a  protest  that 
the  fact  found  was  not  true,  was  an  admission  by  him  that  the 
insured  died  by  his  own  hand,  and  the  court  very  properly 
held  that  it  was  not.  We  think  the  admission  in  the  case  was 
not  incompetent  because  made  through  the  medium  of  the 
certificate  of  the  attending  physician. 

The  other  ground  for  excluding  the  certificate,  viz. :  That 
the  infant  was  not  bound  by  the  admission  of  the  guardian,  is, 
we  think,  well  taken.  The  defendant,  upon  the  request  of 
the  guardian,  furnished  blanks  for  the  proofs,  including  a 
blank  certificate  of  the  attending  physician  as  to  the  cause  of 
the  death,  which  were  filled  in  by  the  guardian  and  signed 
and  verified  by  the  several  persons  whose  certificates  were 
required,  and  returned  to  the  company.  The  oflSce  of  a  guar- 
dian is  one  of  trust.  He  is  empowered  to  act  for  the  ward  in 
the  matters  confided  to  him  as  guardian,  in  furtherance  of  his 
interests.  Under  the  law  of  agency  the  admissions  of  an  agent, 
made  within  the  scope  of  his  powers,  are  admissible  in  con- 
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nection  with  some  res  gestce,  to  bind  the  principal.  But  the 
admission  must  be  relevant  to  the  matter  in  hand  and  accom- 
pany the  transaction  to  which  it  relates.  {Thallhimer  v. 
JBrincJcerhoff^  4  Wend.  394.)  The  power  of  a  guardian  to 
bind  his  ward  by  his  admissions  is  more  limited  than  that  of 
an  agent  acting  for  an  adult  principal.  The  court  will  not 
permit  the  rights  of  a  ward  to  be  prejudiced  by  the  admission 
of  a  guardian.  His  interests  are  under  the  protection  of  the 
court  and  it  will  intervene  to  relieve  the  ward  from  prejudicial 
conduct  on  the  part  of  the  guardian.  It  is  a  settled  rule  in 
chancery  that  where  the  infant  defends  by  guardian,  his  rights 
are  submitted  to  the  court  and  he  is  not  bound  by  admissions 
in  the  answer,  and  the  court  will  not  render  a  decree  against 
the  infant  solely  upon  such  admissions.  (  Wrotteslcy  v.  Bendish^ 
3  P.  Wms.  235 ;  Bank  of  U.  S.  v.  JRitehie,  8  Pet.  128  ;  Cooper 
V.  Mayheiv^  40  Mich.  628 ;  Ealsion  v.  Lahee^  8  Iowa,  17 ; 
Massie  v.  Donaldson,  8  Ohio,  377 ;  Turne?'  v.  Jenkins^  79  111. 
229.)  In  the  present  case,  the  guardian,  in  furnishing  the  physi- 
cian's certificate,  did  an  act  not  required  by  the  contrect  of 
insurance.  Whatever  was  necessary  to  be  done  to  enable  the 
guardian  to  put  himself  in  a  position  to  prosecute  the  claim, 
he  was  authorized  to  do.  There  is  no  ground  for  impeaching 
the  good  faith  of  the  guardian  in  furnishing  the  certificate. 
He  probably  supposed  that  the  company  had  the  right  to  exact 
it.  The  company,  in  remitting  the  blanks,  requested  him  to 
fill  them  up,  and  what  he  did  was  in  compliance  with  its 
request.  In  procuring  the  physician's  certificate,  the  guardian 
misapprehended  his  duty.  It  was  an  act  tending  to  defeat  the 
claim  which  he  had  undertaken  to  collect.  The  fact  asserted 
in  the  certificate  may  have  been  the  truth.  But  the  guardian 
liad  no  right  to  foreclose  inquiry  upon  the  subject,  nor  to  pre- 
judice the  case  by  changing  the  burden  of  proof  by  an  incon- 
siderate, unnecessary  and  prejudicial  admission.  (See  Serle 
V.  St.  EUy,  2  P.  Wms.  386 ;  FUght  v.  BoUaiuh  4  Rus.  298 ; 
Hanna  v.  SpotCs  Heirs,  5  B.  Mon.  362 ;  Whart..  on  Ev. 
§  1208 ;  McPherson  on  Infants,  p.  83.) 
SicKELs — Vol.  LXXXI.         58 


458      B.  L.,  T.  &  S.  D.  Co.  V.  K.  T.  &  M.  M.  A.  Assn.  [June, 


Opinion  of  the  Court,  per  Andrews,  J. 

The  offer  of  the  defendant  to  show  that,  by  the  rules  and 
regulations  of  the  defendant,  the  certificate  of  the  attending 
physician  of  the  insured,  in  case  of  death,  was  required  to  be 
furnished  as  part  of  the  proofs,  was  properly  rejected.  There 
is  nothing  in  the  contract  or  in  the  by-laws  of  the  defendant 
requiring  this,  nor  was  it  claimed  that  if  such  a  rule  existed,  it 
ever  came  to  the  knowledge  of  the  assured.  In  the  absence 
of  any  usage  known  to  him,  or  of  any  requirement  in  the 
policy  that  the  certificate  of  the  attending  physician  should  be 
furnished  as  part  of  the  proofs  of  death,  it  could  not  be 
required.     {Taylor  v.  ^Etna  Life  In^,  Co.,  13  Gray,  434.) 

The  court  also  properly  excluded  the  records  of  the  boartl  of 
health  of  the  city  of  Buffalo  and  the  certificate  of  the  attending 
physician  filed  with  the  board,  stating  the  cause  of  death  of  the 
insured.  The  statute  (Laws  of  1870,  chap.  519,  tit.  12,  §  10,  subd. 
5)  makes  it  the  duty  of  the  board  of  health  of  Buffalo  to  super- 
vise the  registration  of  deaths  and  causes  of  death  in  the  city, 
and  prescribes  that  no  burial  of  a  deceased  person  shall  take 
place  until  a  certificate  shall  have  been  made  and  presented  of 
the  death  and  its. cause,  if  known,  and  that  a  refusal  on  the 
part  of  any  person  whose  duty  it  is  to  make  out  and  file  for 
registration  any  such  record,  shall  be  a  misdemeanor.  The 
ordinances  of  Buffalo  also  make  it  the  duty  of  the  attending 
physician  to  furnish  a  certificate  setting  forth  the  cause,  date 
and  place  of  death  of  any  person  in  the  city,  and  file  the  same 
in  the  office  of  the  board  of  health.  The  statute  and  ordi- 
nance were  police  regulations,  and  the  records  were  required 
for  local  and  specific  purposes,  and  are  not  public  records  in 
such  sense  as  makes  them  evidence  between  private  parties 
of  the  facts  recorded.  We  have  found  no  case  which  would 
justify  their  admission  in  a  controversy  between  private  parties 
as  evidence  of  the  cause  of  death  recently  happening,  where 
that  became  a  material  inquiry. 

We  find  no  error  in  the  judgment,  and  it  should  be  aflirmed. 

All  concur. 

Judgment  affirmed. 
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Cornelius  Ferguson,  Respondent,  v.  P.  Sanford  Koss  .et  al.. 

Appellants. 

While  by  the  compact  made  in  1883  between  the  states  of  New  York  ami 
New  Jersey,  the  middle  of  the  North  river  is  declared  to  be  the  boundary 
between  the  two  states,  yet  as  by  it  (Art.  3),  exclusive  jurisdiction  of 
and  over  all  the  waters  of  the  bay  of  New  York  and  of  the  Hudson  river 
within  certain  limits,  is  given  to  the  state  of  New  York,  that  state  has 
jiirmrtictioii  to  pass  a  law  subjecting  persons  to  liability  for  certain  acts 
done  in  the  waters  embraced  in  those  Hnka,  although  within  the  bound- 
aries of  New  Jersey,  as  so  fixed. 

Where,  therefore,  in  an  action  to  recover  a  penalty  for  an  alleged  violation 
of  the  statutory  provision  (§  8,  chap.  414,  Laws  of  1885,  amending  chap. 
604,  Laws  of  1875),  prohibiting  the  deposit  of  any  material  dredged  or 
excavated  from  a  slip,  basin  or  other  place  in  the  North  or  East  rivers, 
or  In  the  bay  of  New  York,  "  within  the  jurisdiction  of  the  state  of  New- 
York, "  it  appeared  that  defendants  discharged  into  the  waters  of  the 
North  river,  at  a  point  about  one-fourth  of  a  mile  from  the  New  Jersey 
shore  and  within  the  limits  specified  in  the  compact,  dredgings  from  a 
slip,  Iteld,  that  the  state  of  New  York  had  jurisdiction  to  enact  the 
provision;  and  that  defendants  were  liable  to  the  penalty  prescribed  for 
its  violation. 

It  was  claimed  that  the  original  act  of  1875,  to  w^hich  said  provision  was 
added  as  an  amendment  by  the  act  of  1885,  was  a  local  bill,  and  that  the 
added  section  was  another  local  provision,  covering  a  different  subjects 
from  the  one  embraced  in  the  original  act,  and  so  was  violative  of  the 
constitutional  provision  (State  Const.  §  16,  art.  3),  declaring  that  a  private 
or  local  bill  shall  embrace  but  one  subject,  which  must  be  expressed  in 
the  title.  IMd,  untenable;  that  the  added  section  was  a  general  and  not 
a  local  law,  and  so  not  included  in  the  constitutional  prohibition. 

A  general  provision  inserted  in  an  act  containing  local  provisions  is  valid, 
whether  the  subject  is  expressed  in  the  title  or  not,  as  general  acts 
require  an  enacting  clause  only. 

It  seems,  that  acts  constituting  or  defining  the  jurisdiction  of  local  courts, 
amending  charters  of  municipal  corporations,  regulating  the  appoint- 
ment and  election  of  loc.il  officers  in  a  particular  city,  providing  for  the 
laying  out  of  streets  or  highways  or  the  construction  of  bridges  in  a 
specified  locality,  and  for  local  taxation  to  pay  the  expense  of  the  v.ork, 
regulating  the  f^es  of  officers  in  a  particular  county  or  the  expenses  of 
judicial  sales  therein,  although  public  acts,  are.  nevertheless,  local  and, 
to  be  valid,  under  said  constitutional  prohibition,  the  subject  must  be 
expressed  in  the  title. 

It  seems,  however,  that  an  art  embracing  within  its  scope  all  the  cities  of 
the  state  or  all  things  of  a  certain  class,  is  a  general  and  not  a  local  act^ 
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although  by  reason  cf  some  limitation  based  on  population  or  other 
condition,  only  a  particular  city  or  the  inliabitants  of  a  single  locality 
can  in  the  actual  situation  receive  its  benefits. 

It  9eem8,  also,  the  fact  that  an  act  operates  only  upon  a  limited  area  or 
upon  persons  within  a  specified  locality,  and  not  generally  throughout 
the  state  is,  in  most  cases,  a  reasonably  accurate  test  by  which  to  deter- 
mine whether  it  is  general  or  local,  but  is  not  decisive. 

A  law  having  for  its  object  the  protection  of  navigation  in  the  harbor  of 
New  York  is  a  general  and  not  a  local  act,  and  although  limited  terri- 
torially, the  subject  is  both  public  and  general. 

(Argued  April  16,  1891;  decided  June  2,  1891.) 

Appeal  fixnn  the  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
upon  an  order  made  February  9,  1891,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  and  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

This  was  an  action  brought  to  recover  a  penalty  under  the 
provisions  of  chapter  604  of  the  Laws  of  1875,  as  amended  by 
chapter  414  of  the  Laws  of  1885  and  chapter  ()30  of  the  Laws 
of  1886,  which  was  entitled  as  follows :  '*  An  act  to  prevent 
the  deposit  of  carrion,  offal  or  dead  animals  in  the  North  and 
East  rivers  or  in  the  bay  of  New  York  or  Raritan  bay,  within 
the  jurisdiction  of  the  state  of  New  York.' 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

R.  D,  Benedict  for  appellant  Chapter  604  of  the  Laws 
of  1875  is  a  local  bill,  not  a  general  one.  (70  N.  Y.  328  ;  42 
id.  419 ;  74  id.  102 ;  Huber  v.  PeopU,  49  id.  135 ;  Gaskin  v. 
Meek.A'l  id.  186;  People  v.  O'Brien,  38  id.  93;  Peoples, 
AUen^  42  id.  383  ;  People  v.  IlillSy  35  id.  451 ;  Kerrigan  v. 
Force,  68  id.  383  ;  Rogers  v.  Stevens,  86  id.  624 ;  In  re  Church, 
92  id.  5  ;  People  v.  McCann,  16  id.  58  ;  Petypls  v.  Dudley, 
58  id.  332 ;  Weiizler  v.  People,  Id.  525.)  The  bill,  being  a 
local  one,  is  contrary  to  this  provision  of  the  Constitution,  as  it 
is  now  amended,  because  it  now  contains  two  subjects  (1)  the 
protection  of  health,  and  (2)  the  protection  of  navigation,  and 
the  latter  is  not  specified  in  the  title.  (72  N.  Y.  527 ;  A  story. 
A   R.  7?.    C(K,   113  id.   93;  Lire   Paid,  94  id.   505;    Van 
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Antwerp  Case^  56  id.  267.)  The  attempt  to  amend  the  title 
to  the  act  is  fruitless,  because  the  sections  amending  the  title 
are  subject  to  the  same  defect  {Jones  v.  Sheldon^  50  N.  Y. 
479.)  There  is  still  another  objection  to  a  recovery  in  this  case. 
There  is  no  offense  specified  under  the  statute  as  it  now  reads. 
(Laws  of  1886,  chap.  593,  §2;  Laws  of  1885,  chap.  414.) 
The  statute,  as  far  as  it  relates  to  the  deposit  of  substances  which 
do  not  float,  but  become  part  of  the  soil,  is  of  no  force  outside 
of  the  territorial  limits  of  the  state  of  New  Yoak.  And  as  the 
deposit  in  this  case  was  outside  of  those  limits,  it  was  beyond 
the  lawful  reach  of  the  statute.  {People  v.  N,  J,  C.  R.  R.  Co., 
42  N.  Y.  283 ;  25  Stat,  at  Large,  219.) 

James  C,  Church  for  respondent.  The  original  law  of  1875 
and  the  various  amenduients  thereto,  are  not  local,  but  general 
acts,  and  consequently  are  constitutional.  ( Nat.  Ba  nkof  Lyon  a 
V.  Seneca  FaUs^  15  Fed.  liep.  831 ;  Sedgwick  on  Stat.  Const. 
'529 ;  People  v.  Stevens,  2  Abb.  [N.  S.]  351 ;  People  v. 
McCann,  16  N.  Y.  61;  Jlejtly  v.  Dudhy,  5  Lans.  120; 
WiUidtriH  V.  People,  24  N.  Y.  405  ;  People  v.  O'Brien,  38  id. 
184 ;  Peoph  v.  B<L  Snprs., 43  id.  21  \, People  v.  N.  P,  Road, 
86  id.  7 ;  Burnhaw.  v.  Avion,  7  Robt.  396 ;  StaU  v.  Shields, 
4  Mo.  A  pp.  2^)6;  State  \.  lAUin,  9  Wis.  ^1S^\  Lestro  v.  State, 
3  Tex.  A  pp.  363.)  Assuming,  for  the  sake  of  argument,  that 
the  law  is  local,  it  does  not  conflict  with  the  constitutional  pro- 
vision, as  it  contains  but  one  subject,  which  is  fully  expressed 
in  its  title.  {People  v.  Brigys,  50  N.  Y.  558  ;  In  re  Mayer, 
Id.  50*6 ;  People  v.  Comrs,,  etc.,  47  id.  505 ;  People  v.  Lamrene^, 
41  id.  123  ;  In  re  L  it  W.  O.  Home,  92  id.  120 ;  Kerrigan  v. 
Force,  68  id.  383 ;  People  v.  Lhhigstoh,  79  id.  279  ;  Wenzer 
V.  People,  5Sid.  525.)  The  claim  that  l>ecau8e  the  duniping 
took  place  within  a  half  mile  of  the  Jersey  shore  that,  there- 
fore, this  state  has  no  jurisdiction  is  untenable.  {People  v.  N. 
J,  a  R,  R.  Co.,  42  N.  Y.  283.)  The  repeal  of  section  1  of 
the  act  does  not  invalidate  the  portion  of  the  act  which  pre- 
scribes the  penalty  sued  for  in  this  action.  ( People  v.  Piatt, 
117  N.  Y.  159.) 
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Andrews,  J.  The  statement  of  a  few  facts  will  be  suffi- 
cient to  present  the  questions  on  tliis  appeal. 

In  1875  an  act  of  the  legislature  was  passed  (Chap.  604), 
entitled  "  An  act  to  prevent  the  deposit  of  carrion,  offal  or 
dead  animals  in  the  North  or  East  rivers  or  in  the  bay  of  New 
York  or  Raritan  bay,  within  the  jurisdiction  of  the  state  of 
New  York."  The  act,  among  other  tliintrs,  provided  for  the 
aj)])ointment  by  the  governor  of  a  shore  inspector,  to  report 
and  prevent  violations  of  tlie  act,  wlio  was  to  be  paid  a  salary 
by  the  state  comptroller,  to  be  raised  by  taxation  on  the  coun- 
ties of  New  York,  Kings,  Queens,  Westchester  and  Rich- 
mond. The  act  was  amended  by  chajjter  414  of  the  Laws  of 
18S5,  by  adding  a  new  secticm  (<^  8),  which  extended  the  pro- 
hibitions in  the  original  act  and  made  it  unlawful  to  deposit 
or  allow  to  be  discharged  into  the  waters  mentioned  in  the 
first  section  of  the  act  of  1875,  any  material  dredged  or  exca- 
vated from  any  slip,  basin,  shoal  or  other  place,  unless  de}x>&- 
ited  above  high-water  mark  or  behind  a  bulk-head  for  filling 
ill,  and  provided  a  penalty  for  the  ^^olation  of  this  section. 
Ill  188()  (Chap.  630),  the  original  act  was  further  amended, 
as  wjis  also  section  eight  of  the  act  of  1885,  but  in  a  par- 
ticular not  material  to  the  present  inquiry. 

This  action  was  brought  by  the  shore  inspector;  under 
the  provisions  of  the  statute,  against  the  defendant  to  recover 
a  penalty  for  depositing  dredgings  from  a  slip  in  the  city  of 
New  York  into  the  waters  of  the  North  river,  contrary  to 
the  eighth  section  of  the  act  of  1880.  It  is  not  controverted 
on  this  appeal  that  in  December,  1887,  the  defendants  dis- 
charged into  the  waters  of  the  river  opposite  the  city  of  New 
York,  on  the  New  Jersey  side,  at  a  point  about  one-fourth  of 
a  mile  from  the  New  Jersey  shore,  a  scow-load  of  material 
dredged  from  a  slip  in  the  city  of  New  York,  in  violation  of 
the  act.  It  is  insisted,  however,  in  the  first  place,  that  the 
deposit  having  been  made  within  the  territorial  limits  of  New 
Jersey,  the  state  of  New  York  has  no  jurisdiction  to  enact  a 
law  subjecting  persons  to  liability  for  any  act  done  within  the 
territory  of  that  state.     The  case  of  People  v.  Central  Railroad 
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of  Neia  Jersey  (42  N.  Y.  283)  furnishes  a  satisfactory  answer 
to  this  ohjection.  By  the  compact  entered  into  between  New 
York  and  New  Jersey,  in  1833,  the  particulars  of  which  are 
set  forth  in  the  opinion  in  that  case,  the  middle  of  the 
North  river  was  declared  to  be  the  boundary  betweeft  the 
two  states ;  but  by  the  third  article  exclusive  jurisdiction  of 
and  over  all  the  waters  of  the  bay  of  New  York  and  of  the 
Hudson  river  lying  west  of  Manhattan  island  and  to  the  south 
of  Spuyten  Duyvil  creek,  and  of  and  over  the  lands  covered 
by  said  waters  to  low-water  mark  on  the  New  Jersey  side 
thereof,  was  ceded  to  the  state  of  New  York,  reserving  to  the 
state  of  New  Jersey  jurisdiction  of  wharves,  docks  and  piers 
on  the  Jersey  shore.  The  purpose  of  vesting  exclusive 
jurisdiction  over  these  waters,  in  the  state  of  New  York,  was 
to  promote  the  interests  of  commerce  and  navigation,  which 
would,  as  supposed,  be  best  subserved  by  giving  to  this  state 
the  exclusive  control  and  regulation  of  the  waters  of  the  bay 
and  harbor  of  New  York. 

The  only  remaining  question  is  as  to  the  constitutionality 
of  section  8  of  the  act  of  1886,  which  is  assailed  as  a  vio- 
lation of  section  3,  article  16,  of  the  Constitution  of  this  state. 
It  is  contended  that  the  act  of  1875  was  a  local  bill,  and 
that  section  8  of  the  act  of  1886  was  an  enactment  of 
another  local  provision,  covering  a  different  subject  from  that 
embraced  in  the  original  act,  and  also  that  the  subject  of  the 
new  section  was  not  expressed  in  tlie  title  of  the  act  of  1875, 
or  of  the  amended  act  of  18S6.  The  trial  judge  entertained 
some  doubt  whether  the  act  of  1875,  as  originally  enacted, 
was  a  local  act.  But  as  we  are  of  opinion  that  section  8  of 
the  act  of  1886  was  a  general  and  not  a  local  law,  the 
examination  of  the  other  question  is  unnecessary,  for  it  is 
well  settled  that  a  general  provision  inserted  in  an  act  con- 
taining local  provisions  is  valid,  whether  the  subject  is 
expressed  in  the  title  or  not,  as  general  acts  require  an  enact- 
ing clause  only.  (Const,  art  3,  §  14 ;  Peojyle  v.  McCann^  16 
N.  Y.  58;    WmkuYfSi  v.  People,  24  id.  405.) 

The  courts  have,  in  some  cases,  found  great  difficulty  in 
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determining  the  application  of  article  3,  section  16  of  the  (con- 
stitution. It  seems  impossible  to  fix  any  definite  rule  by  which 
to  solve  the  question  whether  a  law  is  local  or  general,  and  it 
has  been  found  expedient  to  leave  the  matter  to  a  considerable 
exteitt  open,  to  be  determined  upon  the  special  circumstances 
of  each  case.  There  are,  however,  certain  general  principles 
to  be  deduced  from  the  decisions.  One  of  these  is  that  a 
statute  may  be  pubUc  and  still  local  and,  therefore,  within  the 
purview  of  this  provision  of  the  Constitution.  In  accordance 
with  this  view  it  has  been  held  that  acts  constituting  or  defin- 
ing the  jurisdiction  of  local  courts,  amending  charters  of 
municipal  corporations,  regulating  the  appointment  and  election 
of  local  oflScers  in  a  particular  city,  providing  for  the  laying 
out  of  streets  or  highways  or  the  constniction  of  bridges  in  a 
specified  locality,  and  for  local  taxation  to  pay  the  expense  of 
the  work,  regulating  the  fees  of  officers  in  a  particular  county 
or  the  expenses  of  judical  sales  therein,  although  public  acts, 
are  nevertheless  local  and  to  be  valid  the  subject  of  the  enact- 
ment must  be  expressed  in  tlie  title.  (People  v.  O^Brien^  38 
N.  Y.  193  ;  People  v.  Supervisors  of  (Jhauta^vqiia^  43  id. 
\(^',  Gitshin  V.  2feek,  42  id.  180  ;  Ruber  v.  People,  49  id. 
132 ;  Kerrigan  v.  Force,  68  id.  383 ;  People  ex  rel,  v. 
Livingston,  79  id.  279  ;  People  ex  rel.  City  of  Rochester  v. 
Briggs,  50  id.  553  ;  In  re  Sa-ckett  Street,  74  id!  103  ;  Tifft  v. 
City  of  Buffalo^  82  id.  211.)  Another  rule  evolved  by  the 
discussion  of  the  subject  is  that  an  act  embracing  within 
its  scope  all  tlie  cities  of  the  state,  or  all  things  of  a  certain 
class,  is  a  general  and  not  a  local  act,  although  by  reason 
of  some  limitation,  based  on  population  or  other  condition, 
only  a  particular  city  or  the  inhabitants  of  a  single  locality 
can  in  the  actual  situation  receive  its  benefits.  {In  re  N, 
Y.  Elevated  R.  R.,  70  N.  Y.,  328;  In  re  Church,  95  id. 
2.)  The  fact  that  an  act  operates  only  upon  a  limited  area  or 
upon  persons  within  a  specified  locality  and  not  generally 
throughout  the  state  is,  in  most  cases,  a  reasonably  accurate 
test  by  which  to  determine  whether  the  act  is  general  or  local. 
But  it  is  not  decisive  in  all  cases.     The  entire  state  may  be 
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interested  in  the  enactment  and  execution  of  a  law  operating 
territorially  upon  a  particular  section  of  the  state  only.  In 
some  general  sense  all  the  people  are  or  may  be  interested  in 
laws  of  a  public  character  although  local,  as  for  example  in 
the  administration  of  justice  in  tlie  city  of  New  York,  the 
construction  and  reparation  of  streets  and  highways  in  what- 
ever locality  they  may  be.  This  is  not,  however,  such  a  direct 
interest  as  makes  laws  providing  for  local  courts  in  a  specified 
locality,  or  for  the  construction  of  a  bridge,  general. 

But  are  laws  regulating  quarantine  in  the  port  of  New  York, 
or  the  landing  of  emigrants  therein,  local  in  the  same  sense  as 
laws  relating  to  city  courts  or  to  a  particular  highway  or  street? 
The  8th  section  of  the  act  of  1886  was  manifestly  enacted 
for  the  protection  of  the  harbor  of  New  York  in  the  interest 
of  commerce  and  navigation.  The  citizens  of  New  York  city 
may  possibly  have  a  greater  stake  in  the  matter  than  citizens 
in  other  localities,  but  the  destruction  or  serious  impairment 
of  the  harbor  of  New  York  would  directly  affect  the  prosperity 
of  the  state.  It  would  impair  its  revenues,  imperil  its  system 
of  river,  canal  and  railroad  transportation,  and  it  is  not  too 
much  to  say  that  every  industrial  interest,  agricultural  or 
mechanical,  would  feel  its  blighting  influence.  A  law  having 
for  its  object  the 'protection  of  the  navigation  in  the  harbor  of 
New  York  is,  we  think,  general  and  not  local.  The  act  is 
limited  territorially,  but  the  subject  is  both  public  and  general. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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/a^^/^^^  Charles  T.  Redfield,  as  Administrator,  etc.,  Respondent,  v. 
126  466l  Lewis  H.  Redfield  et  al.,  Appellants,  et  al.,  Respondents. 
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i2fi   4fiA        A  codicil  win  not  operate  as  a  revocation  of  previous  testamentary  pro- 

154   286  visions  beyond  the  clear  import  of  its  language. 

"■■^^■"  An  expressed  intention  to  make  a  change  in  a  will  in  one  particular  nega- 
tives by  implication  an  intention  to  alter  it  in  any  other  respect. 
One  R.,  by  his  will,  devised  to  his  daughters  M.  and  J.,  and  his  son  L., 
certain  real  estate  as  joint  tenants,  and  charged  the  premises  and  said 
devisees  with,  the  payment  of  an  annuity  to  his  wife,  from  whom  he 
was  separated,  in  case  she  executed  a  proper  release  of  her  right  of 
dower  and  interest  in  his  real  estate,  etc.  By  a  codicil  the  testator 
directed  that  said  devise  be  changed  by  striking  out  the  names  of 
J.  and  L.  therefrom  so  that  it  would  be  to  M.  alone,  but  left 
it  "subject  to  the  siime  provisions  and  conditions"  contained  in 
the  will, 'the  same  "to  be  kept  and  performed"  by  M.  alone.  An 
annuity  was  given  to  L.  which  M.  was  required  to  assume  and  pay. 
By  a  provision  in  a  later  c(xiicil,  the  purpose  of  which  the  testator 
declared  to  be  to  alter  said  provisions  of  the  will  and  first  codicil,  he 
devised  said  premises  to  M.  and  L.  equally  as  tenants  in  common,  and 
released  M.  from  paying  the  annuity  to  L.  No  reference  was  made  to 
the  condition  imposed  by  the  will  and  former  codicil  as  to  the  annuity 
to  the  wife,  and  no  other  provision  was  made  for  her.  Upon  the  death 
of  the  testator  his  widow  executed  the  release  required  as  a  condition  of 
the  annuity  to  her.  In  an  action  to  enforce  the  payment  of  said  annuity, 
heldy  that  under  the  last  codicil  the  land  was  devised  to  M.  and  L. 
subject  thereto;  that  the  fact  no  reference  was  made  in  said  codicil  to 
the  condition  upon  which  the  premises  were  devised  in  the  will  and  the 
first  codicil,  did  not  show  an  intent  to  devise  it  free  from  the  charge  of 
the  annuity,  or  to  charge  it  upon  the  interest  of  M.  alone;  and  that  when 
L.  accepted  the  devise  he  became  personally  liable  to  a  share  of  the  bur- 
den, and  his  interest  in  the  land  became  charged  therewith. 

(Argued  April  22,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  Februrary  3,  1891,  which  aftirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  have  a  certain  annuity,  under 
the  will  of  Lewis  II.  Redfield,  deceased,  declared  a  lien  upon 
certain  real  estate  devised. 
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The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Louis  MarshaU  for  appellants.  Under  the  will  and  its 
codicils,  the  annuity  created  in  favor  of  Anna  Maria  Redfield, 
is  not  a  charge  upon  the  interest  of  Lewis  H.  Redfield  in  the 
store  devised,  and  if  any  charge  was  thereby  created,  it  was 
upon  the  interest  of  Margaret  T.  Smith  alone.  (1  Pom.  Eq. 
Juris.  §  561 ;  2  Williams  on  Ex.  [7th  ed.]  1331 ;  Montague 
Y.  Montague,  15  Beav.  565 ;  Coviper  v.  Mantell^  22  id.  223  ; 
Drinhxoater  v.  Falconer^  2  Ves.  Sr.  626  ;  Monck  v.  Monck^  1 
B.  &  B.  306 ;  Brooks  v.  Allen,  2  Russ.  &  M.  270 ;  Powys 
V.  Mansfield  J  3  Myl.  &  Cr.  359 ;  Ifop^oood  v.  Ilopwood,  7 
II.  of  L.  748  ;  1  Williams  on  Exrs.  [7th  ed.]  217  ;  Croshy  v. 
McDonal,  4  Ves.  610 ;  Cartwright  v.  Sheplveard,  17  Beav. 
301  ;  Pierpont  v.  Patrick,  53  N.  Y.  591;  Howland  v.  U, 
T,  Seminary,  5  id.  224,  227;  Sloan  \,  Stevens,  107  id.  122  ; 
Bannister  v.  BuU,  16  S.  C.  220 ;  Jackson  v.  Luquere,  1  Cow. 
221 ;  Y(mng  v.  Ilazzard,  1  D.  &:  W.  638  ;  Beckett  v.  Harden, 
4  M.  &  S.  1  ;  Ilinchcliffe  v.  Ilinchcliffe,  2  D.  &  S.  96.) 
Assuming  that  a  charge  was  created  upon  the  entire  store,  for 
the  payment  of  the  annuity,  yet  the  court  having  witli  the 
acquiescence  of  Mrs.  Smith  found,  and  decreed,  that  as  to  her, 
a  personal  liability  for  the  payment  of  the  annuity  was  created, 
that  liability  must  be  first  satisfied,  out  of  her  share  of  the 
store,  before  resort  can  be  had  to  the  otlier  share.  {Leavitt  v. 
WolcoU,  95  K  Y.  212 ;  De^narest  v.  Darg,  32  id.  281 ;  Park- 
hurst  V.  Berdell,  110  id.  386;  Kehey  v.  VTestem,  2  id.  500  ; 
3  Pom.  Eq.  Juris.  §  1246 ;  Gridley  v.  Gmdley,  24  N.  Y.  130; 
Brouon  v.  Knapp,  79  id.  136 ;  McLachlan  v.  McLacJdan,  9 
Paige,  534  ;  Glen  v.  Fisher,  6  Johns.  Ch.  33  ;  Porter  v.  Jack- 
son, 95  Ind.  210;  Dodge  v.  Manning,  11  Paige,  334;  Tmcnier 
V.  TooUy,  38  Barb.  598  ;  Elwood  v.  Diefendorf,  5  id.  398  ; 
Russell  v.  Pistor,  7  N.  Y.  571  ;  1  Jones  on  Mort.  §  741 ;  Calvo 
V.  Davies,  73  N.  Y.  211-215  ;  Marshall  \,  Dames,  78  id.  414  ; 
Conistock  V.  Drohan,  71  id.  9 ;  A.  D.  Co,  v.  Leavitt,  54  id.  35  ; 
Pain^  v.  Jmies,  76  id.  274 ;  Thorp  v.  K,  C.  Co.,  48  id.  253  ; 
CoJgrove  v.  Tallman,  67  id.  95  ;  Brill  v.  Wright,  112  id.  129.) 
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William  G.  Tracy  for  respondents.  A  codicil  is  no  revo- 
cation of  a  will  except  in  the  precise  degree  to  which  it  is  incon- 
sistent with  it,  unless  there  are  words  of  revocation.  ( 1  Redf. 
on  Wills,  362;  1  Jannan  on  Wills,  160;  QuincyY.  Hogers, 
9  Gush.  291 ;  CoU  v.  Colt,  32  Conn.  429 ;  CoU  v.  Huhbard, 
33  id.  286 ;  Wetmare  v.  Parker,  62  N.  Y.  451 ;  Brant  v. 
Wilson,  8  Cow.  66  ;  Roberts  on  Wills,  265 ;  Wigram  on  WiUs^ 
§  3 ;  Pierpont  v.  Patrick,  53  N.  Y.  591,  595 ;  Pickering  v. 
Langdon,  22  Me.  430;  Homer  v.  Shdton,  2  Mete.  202  ;  Kane 
V.  Astor,  5  Sandf.  467 ;  Nelson  v.  McGiffert,  3  Barb.  Ch. 
158.)  The  Statute  of  Limitations  is  not  a  bar  to  any  part  of 
plaintiffs  claim.  (Code  -Civ.  Pro.  §  402.)  The  widow  is  pre- 
sumed to  have  elected  to  take  the  annuity.  (2  R.  S.  741,  §§  13, 
14 ;  Chamherlain  v.  Chamherlain,  43  N.  Y.  441 ;  Akin  v. 
Kellogg,  119  id.  441.)  The  plaintiff  was  not  obliged  to  prove 
that  the  annuity  had  not  been  paid  to  his  intestate.  {Everett  v. 
Lockwood,  8  Hun,  356 ;  Andrews  v.  MoUer,  37  id.  480 ;  Edson 
V.  Dillaye,  8  How.  Pr.  273.) 

W,  S.  Andrews  for  respondent  Margaret  T.  Smith.  The 
annuity  created  in  favor  of  Anna  Maria  Redfield  is  a  charge 
upon  the  whole  premises  devised  to  Lewis  H.  Redfield,  Jr., 
and  Margaret  T.  Smith,  and  not  solely  upon  the  undivided  half 
thereof  devised  to  the  latter.  (Schouler  on  Wills,  §  481 ; 
Larkin  v.  Mann,  53  Bart).  267;  1  Jamian  on  Wills,  177; 
Youn^  v.  Ilazzard,  1  D.  &  W.  638 ;  Becket  v.  Harden,  4:^, 
&  S.  1 ;  Hinchdlffe  v.  Hin^ihcUffe,  2  D.  &  S.  96.) 

O'Brien,  J.  The  will  of  Lewis  IL  Redfield,  admitted  to 
probate  in  the  year  1882,  devised  to  his  two.  daughters  Mar- 
garet T.  Smith  and  Jane  L.  Redfield  and  his  son  Lewis  H. 
Redfield,  Jr.,  a  block  or  store  in  Syracuse  "  to  have  and  to 
liold  the  same  as  joint  tenants,  and  if  either  shall  die  then  the 
interest  of  the  one  so  dying  will  go  to  the  survivor  or  surviv- 
ors, and  the  said  premises  and  said  legatees  or  their  survivor 
or  survivors  are  herel)y  charged  with  and  tliis  legacy  and 
bequest  is  made  subject  to  the  payment  to  my  wife,  Mrs.  Anna 
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Maria  Redlield,  of  $150,  quarter-yearly,  from  my  death  dur- 
ing her  natural  life,  if  she  shall  execute,  acknowledge  and 
deliver  to  my  executors  a  proper  release  of  her  right  of  dower 
and  interest  in  my  real  estate,  and  this  provision  for  her  i? 
hereby  declared  to  be  in  full  discbarge  of  such  right  of  dower 
and  also  in  discharge  of  my  agreement  to  pay  her  $400  annu- 
ally, and  of  all  undertakings  and  obligations  on  my  part  for 
her  benefit  or  support,  and  of  all  her  interest  in  my  property 
or  estate."  Many  years  prior  to  the  date  of  this  will.  May  16, 
1874,  the  testator  and  his  wife,  referred  to  in  this  provision, 
had  separated.  By  a  codicil  dated  April  25,  1877,  the  above 
provision  of  the  will  was  changed  by  the  use  of  these  words  : 
"  Strike  out  and  I  revoke  from  the  second  and  third  lines  in 
article  third  in  said  will  these  words :  '  and  Jane  L.  Redfield  and 
to  my  son  Lewis  Hamilton,  Jr.,'  so  that  the  legacy  and  bequest 
in  said  article  will  be  to  my  said  daughter  Margaret  and  not 
to  her  and  to  said  Jane  L.  and  Lewis  Hamilton,  and  yet  subject 
to  the  same  provisions  and  conditions  as  in  said  article  con- 
tained to  be  kept  and  performed  by  said  Margaret  alone, 
instead  of  my  three  children  as  in  said  article  contained. 
And  my  daughter  Margaret  is  further  required  to,  and  she  will 
assume  and  pay  to  or  for  the  benefit  of  my  son  L^wis  H.  Red- 
field,  the  sum  of  $75  quarter-annually,  from  tlie  proof  of  my 
will,  and  for  the  term  of  twelve  years,  or  only  till  his  death, 
if  he  shall  die  within  that  time."  By  another  codicil,  dated 
July  14,  1881,  a  further  change  was  made  as  follows :  "  I 
further  alter  article  third  of  my  said  will  and  article  tliird  of 
my  codicil  of  25th  of  April,  1877,  by  and  I  hereby  will  and 
devise  to  said  Margaret  T.  Smith  and  Lems  H.  Redfield, 
equally,  and  as  tenants  in  common,  the  store  and  lot  therein 
described  *  *  *  and  the  said  Margaret  is  released 
from  paying  to  said  Lewis  H.  and  his  heirs  the  payments 
therein  provided."  After  the  death  of  the  testator  in  1882, 
Mrs.  Smith  and  Lewis  H.  Redfield,  the  two  children  named  in 
the  last  codicil,  went  into  possession  of  the  premises,  as  tenants 
m  common,  but  never  paid  anything  to  the  widow  in  fulfill- 
ment of  the  condition  providing  for  an  annuity  or  otherwise 
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She  died  in  1888,  and  her  administrator  presented  a  claim  for 
the  annuity  which  was  ignored.  To  enforce  that  claim  this 
action  was  brought,  resulting  in  a  judgment  for  plaintiff, 
decreeing  that  the  annuity  to  Mrs.  Redfield,  specified  in  tlie 
original  will,  was  a  charge  upon  the  real  estate,  and  that  there 
was  due  thereon  $3,834,  with  interest  thereon  from  October 
4,  1890,  and  a  sale  of  the  premises  was  ordered  for  the  sat- 
isfaction of  this  claim,  and  Mrs.  Smith  was  adjudged  liable 
to  pay  any  deficiency  arising  upon  such  sale.  It  appeared 
that  in  the  year  1883,  and  after  the  will  had  been  admitted 
to  probate,  that  the  widow  executed  and  delivered,  in  com- 
pliance with  the  will,  to  the  executors  of  her  husband  a  release 
of  her  dower  and  of  all  interest  in  the  real  estate  of  which 
her  husband  died  seized  a«  performance  on  her  part  of  the 
conditions  on  which  the  annuity  mentioned  in  the  will  was 
payable  to  her.  The  question  is  one  of  construction  involv- 
ing the  intention  of  the  testator  as  to  the  obligation  of  the 
persons  who  took  the  store  under  the  will,  and  the  liability 
of  the  land  itself  for  the  payment  of  the  annuity  to  the 
widow.  Mrs.  Smith,  whose  interest  in  the  real  estate  is 
bound  by  the  judgment  and  who  has  been  adjudged  liable 
to  pay  any  deficiency  has  not  appealed,  but  her  brother 
Lewis  H.  and  parties  claiming  under  liis  title  have.  In 
their  behalf  it  is  urged,  with  much  ingenuity,  that  as  the 
testator,  in  framing  the  codicil  last  quoted,  omitted  all  refer- 
ence to  the  conditions  upon  which  the  store  was  devised 
in  the  original  will,  and  in  the  earlier  codicil  he  must  be 
deemed  to  have  devised  it  absolutely,  free  and  clear  from  the 
charge  of  the  annuity  to  his  wife,  or  then,  there  being  no  lia- 
bility in  terms  imposed  by  the  last  codicil  upon  Lewis  H.  Red- 
field,  Mrs.  Smith  and  her  interest  alone  are  charged.  It  is 
clear  that  the  testator,  by  the  third  clause  of  his  will,  intended 
to  devise  the  land  to  his  three  children  jointly,  subject  to  the 
payment  of  the  annuity.  He  also  used  words  appropriate  to 
charge  the  devisees  personally,  but  they  would  be  so  bound 
without  them  upon  acceptance  of  the  gift.  {Brown  v.  Knappy 
79  K  Y.  136 ;    Gr^dUy  v.  Gridley,  24  id.  130 ;   Bushnell  v. 
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Carpenier,  28  Hun,  19  ;  affd.  92  N.  Y.  270  ;  Larkin  v.  Mann^ 
53  Barb.  267.) 

The  same  intention  is  carefully  preserved  and  clearly 
expressed  in  the  codicil  of  April  25,  1877.  The  daughter 
Jane  L.,  and  the  son  Lewis  IL,  are  dropped  out  as  devisees  of 
this  specific  real  estate,  and  the  daughter  Margaret  made  the 
sole  devisee,  subject  to  the  annuity  which  is  retained,  and 
subject  to  an  additional  charge  of  $300  per  year  in  favor  of 
Lewis  H.  from  the  time  of  proof  of  the  will,  and  during  twelve 
years,  or  for  life,  in  case  he  died  before  the  expiration  of 
that  period.  If  it  was  the  intention  of  the  testator,  when  exe- 
cuting the  codicil  of  July  14,  1881,  to  devise  the  store  to  two 
of  his  children  free  from  the  lien  and  incumbrance  of  the 
annuity,  there  could  be  no  reason  for  retaining  the  codicil  of 
April  25,  1877.  The  final  intent  which  the  argument  for  the 
appellants  attributes  to  the  testator  wc»uld  render  that  codicil 
utterly  useless  and  meaningless,  and  yet  the  language  used 
indicates  his  intention  to  modify,  but  not  to  revoke  it  entirely. 
He  says :  "  I  further  alter  article  third  in  my  said  will,  and 
article  first  in  my  codicil  of  25th  April,  1877,"  etc.,  thus  mani- 
festing the  intention,  as  it  seems  to  us,  to  retain  both  of  the 
provisions  referred  to  for  certain  purposes.  He  was  still  sepa- 
rated from  his  wife.  No  new  provision  was  made  for  her, 
and  it  is  scarcely  reasonable  to  suppose,  under  all  the  circum- 
stances, that  the  provision  in  the  will  and  earlier  codicil,  which 
was  to  furnish  the  consideration  for  a  release  of  her  dower, 
and  was  to  be  a  substitute  for  his  obligation  to  pay  her  $400 
per  year,  was  entirely  abandoned.  Such  a  radical  change  in 
the  scheme  of  the  testator  would  naturally  be  expressed  in 
clear  terms.  He  used  no  language,  however,  indicating  an 
intent  to  change  the  provision  for  an  annuity,  or  substitute 
anything  else  in  its  place,  and  it  is  a  general  rule  that  a  codicil 
will  not  operate  as  a  revocation  of  previous  testamentary  pro- 
visions beyond  the  clear  import  of  its  language.  (  Wetmore  v. 
Parker,  52  N.  Y.  450 ;  1  Redf.  on  Wills,  362,  and  note ;  1 
Jarman  on  Wills,  160,  note  2;  Bro/nt  ex  dera.  v.  Wi/f^oti,  8 
Cow.  56.) 
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Margaret  was  released  from  the  payment  of  $300  per  year 
to  her  brother,  and  it  is  reasonable  to  conclude  that  if  the  tes- 
tator intended  to  release  her,  or  the  land  devised  to  her,  from 
any  other  burdens  imposed  by  previous  provisions,  such  inten- 
tion would  have  been  as  clearly  expressed.  This  is  in  accord- 
ance with  the  rule  that  an  expressed  intention  to  make  a 
change  in  a  will  in  one  particular  negatives,  by  implication, 
an  intention  to  alter  it  in  any  other  respect.  (  Wetmore  v. 
Parker^  supra;  Quiney  v.  liogers^  9  Cush.  291.) 

When  the  son  Lewis  H.  accepted  the  devise  to  him  and 
Margaret  jointly,  he  became,  as  we  have  seen,  personally  liable 
for  a  share  of  the  burden,  and  his  interest  in  the  land  also 
became  charged.  As  the  value  of  the  property  is  much  more 
than  the  charge  in  favor  of  the  plaintiff,  and  as  Mrs.  Smith 
does  not  complain  in  regard  to  the  provision  in  the  judgment 
for  payment  by  her  of  any  deficiency  after  the  sale,  it  is  plain 
that  the  judgment  is  as  favorable  to  the  son  as  the  facts  will 
warrant.  We  perceive  no  good  reason  for  holding  that  his 
share  of  the  land  is  relieved  from  the  annuity  in  case  the  tes- 
tator intended  to  retain  it  at  all,  and  on  that  point  the  better 
construction  of  the  language  of  tlie  testator  is  that  the  land  is 
devised,  under  the  last  codicil,  to  the  two  cliildren  named, 
subject  to  the  annuity,  as  it  was  to  the  three  in  the  third 
clause  of  the  will. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Ruger,  Ch.  J.,  and  Andrews,  J.,  not 
voting,  and  Gray,  J.,  absent. 

Judgment  affinned. 
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The  People  ex  rel.  August  Schwab,  Appellant,  v.  Hugh  J. 
Grant,  Mayor,  etc.,  Kespondent. 

The  requirement  that  a  person  must  secure  leave  from  some  other 
one  to  entitle  him  to  exercise  a  right  carries  with  it,  by  necessary 
implication,  a  discretion  upon  the  part  of  the  other  to  refuse  it,  if  in 
his  judgment  it  is  improper  or  unwise  to  give  the  required  consent. 

The  provision  of  the  act  of  1853,  *'  to  punish  frauds  and  to  suppress  mock 
auctions"  (§  8.  chap.  188,  Laws  of  1853),  which  requires  all  auctioneers 
doing  business  in  the  city  and  county  of  New  York  to  obtain  from  the 
mayor  a  license  on  filing  a  bond  as  prescribed,  did  not  nor  does  the 
similar  provision  of  the  New  York  Consolidation  Act  of  1882  (§  113,  chap. 
5  of  chap.  410,  Laws  of  1882),  which  has  superceded  that  of  1858,  make  it 
obligatory  upon  the  mayor  to  grant  a  license  to  any  person  applying 
therefor  and  filing  the  bond  required;  but  by  necessary  implication 
authorizes  him  to  refuse  a  license  to  any  person  whose  character  and 
qualifications  are  not  satisfactory  to  him  or  where  in  his  judgment  pub- 
lic interest  requires  it. 

The  exercise  of  this  discretion  on  the  part  of  the  mayor,  is  not  subject  to 
supervision  or  control. 

Accordingly,  Tield,  that  an  application  for  a  mandamus  to  compel  the 
mayor  to  issue  a  license  to  one  who  had  filed  the  bond  required  was 
properly  denied. 

The  history  of  the  legislation  on  the  subject  of  licensing  auctioneers 
given. 

(Argued  April  13,  1891;  decided  June  2,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  November  10, 
1890,  which  affirmed  an  order  of  Special  Term  denying  an 
application  for  a  mandamus,  as  set  forth  in  the  opinion. 

JF,  J,  Bischoffiov  appellant.  The  answer  of  the  mayor  does 
not  deny  any  of  the  allegations  of  the  petition  as  to  the  appli- 
cation, the  tender  of  a  proper  bond  and  the  good  character  of 
the  petitioner.  Therefore,  no  issue  was  raised  on  these  points. 
{People  ex  rd.  McOuire,  29  N.  Y.  S.  R.  674;  People  ex  rel, 
V.  Paton^  20  Abb.  [N.  C]  195.)  The  mayor's  conclusion  that 
Schwab  wfta  guilty  of  a  misdemeanor  was  unwarranted.  (R. 
S.  chap.  17,  §§  6,  7.)  Section  113  of  the  Consolidation  Act 
gives  the  mayor  the  right  to  revoke  a  Hcense  issued  by  him  on 
SicKELs— Vol.  LXXXL        60   ' 


474  People  ex  bel.  Schwab  v.  Grant.  [June, 

Statement  of  case. 


complaint  of  a  person  defrauded  by  an  auctioneer  after  he  has. 
taken  testimony  in  the  case.  Even  if  this  section  applies  to  a 
person  applying  for  a  license,  it  does  not  affect  this  case,  for 
no  testimony  has  been  taken.  This  section  applies  only  to  pur- 
chasers from  an  auctioneer,  not  to  persons  employing  him  to 
sell.  ( Vijiders  v.  Stucorn,  12  X.  Y.  S.  R.  113.)  The  statute 
requiring  a  bond  and  a  license  is  an  innovation  on  the  common 
law,  and  it  wnll  not  be  presumed  that  the  legislature  intended 
that  the  innovation  should  extend  any  further  than  the  lan- 
guage of  the  act  plainly  declares.  {People  v.  Perry ^  13  Barb. 
208;  Ex  parte  Parsons^  1  Hill,  655.)  The  respondent  alleges 
as  a  reason  for  not  granting  the  license,  that  the  relator  had 
been  guilty  of  a  misdemeanor  in  selling  without  one.  If  there 
ever  was  such  a  law  in  tlie  statute  books,  it  has,  so  far  as  the 
city  of  New  York  is  concerned,  been  repealed  by  the  Consolida- 
tion Act.  {In  re  N,  Y,  Inst,  25  Abb.  [N.  C]  37.)  The  dis- 
cretion in  issuing  a  writ  of  mandamus  is  not  an  absolute  or 
arbitrary  discretion,  but  is  to  be  regulated  and  controlled  by 
legal  rules.  {Peoph  v.  Common  Council,  78  N.  Y.  56.) 
Having  shown  affirmatively  that  the  relator  has  done  all  that 
is  required  of  him  by  law,  as  a  condition  precedent  to  the  right 
demanded,  he  is  entitled  to  the  writ.  {Pe^ph  ex  reL  v.  Canal 
Cmnrs.,  73  N.  Y.  447 ;  PeopU  v.  Iloyt,  ^^  id.  406.) 

D,  e/.  Dean  for  respondent.  The  application  of  the  relator 
was  addressed  to  the  discretion  of  the  court  below ;  the  order, 
therefore,  is  not  reviewable  by  appeal  to  this  court.  {People 
V.  CampMl,  72  X.  Y.  4*)0  ;  ^People  v.  Weiulell,  71  id.  171  \ 
People  V.  Ferrk,  70  id.  326  ;  PeopU  v.  lid,  Suprs,,  64  id.  600 ; 
People  V.  Common  Council^  78  id.  56  ;  Sa^e  v.  i?.  i?.  Co.,  70  id. 
220.)  Tlie  issuing  of  a  license  to  an  auctioneer  in  Xew  York 
city  is  discretionary  with  the  mayor,  and  the  writ  of  mandamus 
was,  therefore,  properly  denied.  (5  R.  S.*[8th  ed.]  371 ;  Laws 
of  1838,  chap.  52 ;  Laws  of  1853,  chap.  138 ;  Lpavs  1882,  cbap. 
410,  §  1985  ;  PeopU  ex  reL  v.  Newton,  112  N.  Y.  399  ;  People 
ex  reL  v.  Bd,  Suprs.,  18  Abb.  Pr.  12;  People  ex  reL  Slavln 
V.  Wenddl,  71  N.  Y.  171 ;  People  v.  BabcoeJc,  16  Hun,  313.) 
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A  writ  of  mandamus  in  the  present  case  is  not  the  proper 
remedy.  Mandamus  will  never  lie  to  compel  a  public  officer 
to  perform  his  duties  in  a  particular  way.  {People  er  rel,  v. 
City  of  Troy,  78  N.  Y.  33  ;  PeopU  ex  rel  v.  Ckapin,  39  Hun, 
230 ;  People  ex  rel,  v.  Auditors,  20  id.  150 ;  People  ex  rel,  v. 
Supervisors,  19  id.  11;  People  ex  rel.  v.  Furman,  12  Abb. 
[N.  C]  272.)  The  facts  of  this  case  show  that  the  mayor  did 
not  act  arbitrarily,  but  that  there  were  sufficient  reasons  for 
the  refusal  to  grant  the  license.  (1  K.  S.  chap.  17,  §§  6,  7 ; 
People  ex  rel.  v.  French,  7  N.  Y.  S.  K.  253 ;  People  ex  rel. 
V.  French,  110  N.  Y.  494;  People  ex  rel.  v.  French,  102 
id.  724.) 

RuoEB,  Ch.  J.  This  appeal  is  brought  by  the  relator,  to 
procure  a  reversal  of  an  order  erf  the  General  Term  affirming 
an  order  of  the  Special  Term,  which  refused  to  grant  an  alter- 
native mandamus  against  the  mayor,  requiring  him  to  approve 
the  relator's  bond  and  issue  to  the  relator  a  license  as  auctioneer 
in  the  city  of  New  York,  or  show  cause  to  the  contrary.  No 
question  is  made,  but  that  the  bond  offered  by  the  relator  was 
sufficient  in  fonn  and  substance  to  comply  with  the  require- 
ments of  the  law ;  but  it  is  claimed  that  the  mayor,  in  the 
exercise  of  his  discretion,  had  the  right  to  refuse  to  issue  the 
license  and  was  justified  in  so  doing.  On  the  other  hand,  it  is 
argued  that  the  relator  was  entitled,  as  matter  of  right,  to  a 
license  upon  filing  the  bond  required  by  the  charter.  The 
appointments  of  autioneers  and  the  regulation  of  their  rights,, 
duties  and  compensation,  have  always  been  the  subject  of  legis- 
lation in  this  state.  Ifc  has,  from  the  first,  been  assumed,  in 
dealing  with  the  subject  by  the  public  authorities,  that  no 
person  had  a  natural  right  to  prosecute  such  a  business  at  his 
pleasure,  and  privileges  to  do  so  have  always  been  granted  by 
some  authority,  subject  to  conditions  and  regulations,  which 
excluded  the  great  body  of  the  people  from  the  prosecution  of 
such  business.  The  right  to  regulate,  control  and  limit  the 
number  of  persons  employed  in  such  business  has  been  exer-' 
cised  by  the  legislature  as  one  of  its  acknowledged  police 
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powers,  from  colonial  times  to  the  present  and,  I  believe,  has 
never  been  questioned.  The  persons  who  have  been  permitted 
to  pursue  the  avocation  of  auctioneers  in  the  state  have  always 
enjoyed  special  privileges,  and  have  been  subject  to  special 
conditions  and  restrictions  which,  for  the  purpose  of  this 
inquiry,  it  is  unnecessary  to  enumerate  in  detail.  The  question 
here  relates  to  the  authority  wliich  the  mayor  of  New  York 
now  has,  under  the  charter  of  that  city,  over  the  subject  of 
licensing  autioneers,  and  upon  the  construction  of  that  instru- 
ment the  determination  of  the  appeal  depends.  That  authority 
is  contained  in  section  113  of  chapter  5  of  the  Consolidation 
Act  of  1882,  and  reads  as  follows :  "  The  mayor  shall  have 
authority  to  grant  licenses  to  any  person  engaged  in  and  carry- 
ing on  the  business  and  occupation  of  an  auctioneer,  or  desir- 
ing to  be  so  engaged,  on  such  person  filing  a  bond  with  two 
good  sureties  in  the  penal  sum  of  two  thousand  dollars.  The 
mayor  on  the  complaint  of  any  person  having  been  defrauded 
by  any  auctioneer,  or  the  clerk,  agent,  or  assignee  of  such 
auctioneer  doing  business  in  said  city,  is  authorized  and  directed 
to  take  testimony  under  oath  in  relation  thereto ;  and  if  the 
charge  shall,  in  his  opinion  be  sustained,  he  shall  revoke  the 
license  granted  to  him  and  direct  the  bonds  to  be  forfeited'^ 
In  the  same  connection  the  mayor  is  also  authorized  to  grant 
licenses  for  various  other  purposes,  among  which  are  those  of 
using  hay  scales  and  limiting  the  number  thereof ;  scavengers 
of  night  soil ;  public  exhibitions  ;  keeping  boarding-houses  for 
emigrant  passengers ;  booking  emigrant  passengers,  etc.,  and 
to  persons  soliciting  patronage  for  hotels,  inns,  steamboats  and 
other  transportation  lines.  The  riglits,  duties,  fees  and  privi- 
leges of  auctioners  are  also  defined  and  regulated  by  special 
provisions,  and  particularly  so  in  relation  to  their  rights  and 
duties  in  making  sales  of  property  under  judicial  orders  or 
.statutory  provisions.  (>J§  1983  to  1998.)  All  sales  at  auction 
in  the  city  of  Kew  York,  not  under  the  authority  of  the 
United  States,  are  required  to  be  made  by  Ucensed  auctioneers. 
'(g  1983  of  the  Coiisolidation  Act.) 

There  has  been  no  time   in  the  history  of  the  state  when  it 
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was  lawful  for  citizens  generally  to  pursue  the  occupation  of 
auctioneers  or  to  engage  in  the  business  of  selling  property  at 
public  vendue.  A  brief  reference  to  some  of  the  laws  on  the 
subject  will  show  the  course  of  legislation  and  the  aspect  in 
which  auctioneers  have  been  uniformly  regarded  by  the  law- 
making power  of  the  state.  By  chapter  4,  colonial  laws  of 
1774,  all  persons  were  prohibited  from  exposing  goods  for  sale 
at  public  vendue  auction  in  New  York,  except  citizens  of  the 
United  States  who  have  obtained  a  license  so  to  do  from  the 
mayor  or  recorder  of  such  city.  This  provision  was  substan- 
tially re-enacted  by  chapter  4  of  the  Laws  of  1794.  By  chap- 
ter 27,  Laws  of  1791,  all  persons,  except  those  duly  licensed, 
were  prohibited  from  selling  goods  at  auction,  and  the  governor 
of  the  state,  by  the  advice  and  consent  of  the  council  of 
appointment,  was  authorized  to  appoint  all  vendue  masters  or 
autioneers,  but  not  to  exceed  twelve  in  the  city  of  New  York. 
By  chapter  62,  Laws  of  1792,  the  number  authorized  to  be 
appointed  in  New  York  city  was  increased  to  twenty-four. 
Chapter  116,  Laws  of  1801,  substantially  re-enacts  the  pro- 
visions of  the  Laws  of  1791  and  1792.  By  the  Revised 
Statutes  auctioneers  were  declared  to  be  administrative  officers 
of  the  state  and  were  required  to  be  appointed  by  the  gover- 
nor ;  their  -number  being  limited  to  fifty-four  for  the  city  of 
New  York,  four  for  the  city  and  county  of  Albany,  and  one 
or  more  for  every  other  village  or  county  where  they  were 
deemed  necessary  by  the  appointing  power.  They  were  also 
forbidden  from  exercising  their  vocation  outside  of  the  locality 
for  which  they  were  appointed.  (Chap.  5,  title  1,  part  1,  R.  §.) 
By  chapter  52  of  the  Laws  of  1838,  it  was  provided  that 
any  citizen  of  the  state  might  become  an  auctioneer  and  trans- 
act his  business  in  the  county  in  which  he  resided,  upon  filing 
with  the  comptroller  a  satisfactory  bond  requiring,  among 
other  things,  a  quarterly  return  to  the  comptroller  of  all  gooda 
sold  or  struck  off  by  him.  It  was  also  provided  that  whenever 
they  were  found  guilty,  by  a  police  court,  mayor's  court,  or 
court  of  criminal  jurisdiction,  of  any  fraudulent  practices,  they 
should  be  thereafter  forever  disqualified  from  exercising  the 
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rights  or  pursuing  the  business  of  auctioneers.  (3  vol.  Statutes 
at  Large,  p.  656.) 

By  reason  of  the  numerous  frauds  and  the  disastrous  con- 
sequences which  followed  this  general  license  to  persons  who 
had  filed  the  requisite  bonds  to  carry  on  the  business  of 
; auctioneers,  and  especially  in  the  city  of  New  York,  it  was, 
by  chapter  138  of  the  Laws  of  1853,  enacted  that  ''all  auc- 
tioneers doing  business  in  the  city  and  county  of  New  York 
shall  hereafter  be  required,  between  the  first  and  fifteenth  of 
June  in  each  and  every  year,  to  ol)tain  from  the  mayor  of  said 
city  a  license  to  engage  in  and  carry  on  such  business  and  occu- 
pation, upon  filing  a  bond  with  two  good  sureties  in  the  penal 
sum  of  two  thousand  dollars."  The  mayor  was  also  thereby 
authorized,  on  the  complaint  of  any  person  defrauded,  to  take 
evidence  on  oath  in  relation  thereto,  and  if,  in  his  opinion,  the 
charge  was  sustained,  to  revoke  such  license.  (3  vol.  Statutes 
at  Large,  665.) 

These  provisions  were  substantially  embodied  in  section  113 
of  the  Consolidation  Act,  which  constitutes  the  law  now  before 
us  for  construction.  A  review  of  the  provisions  of  the  various 
acts  referred  to  with  a  view  of  arriving  at  their  meaning  and 
purpose,  will,  I  think,  when  discovered,  afford  a  solution  of  the 
question  involved  in  this  appeal. 

It  caimot,  of  course,  be  claimed  that  there  was  any  time, 
previous  to  the  act  of  1838,  when  any  person  could  exercise 
the  duties  or  prosecute  the  business  of  an  auctioneer  but  those 
who  had  been  selected  for  that  purpose  by  the  appointing 
power.  It  is,  therefore,  sufiicient  for  our  purpose  to  commence 
with  the  laws  of  that  year  and  inquire  whrl  change  was  made 
by  them  in  the  office  and  character  of  auctioneers.  It  will  be 
observed  that  that  act  did  not  assume  to  repeal  any  special 
existing  law,  but  effected  that  result  only  so  far  as  its  provis- 
ions were  inconsistent  with  previous  statutes  on  the  subject. 
The  provision  by  which  any  citizen  of  the  state  might,  on 
filing  a  proper  bond,  follow  the  calling  of  an  auctioneer,  neces- 
sarily superceded  the  authority  of  the  governor  to  make 
appomtments  and  abolished  all  limitations  upon  the  number  of 
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persons  who  might  engage  in  that  business.  And  this  was  the 
extent  of  the  change  effected.  In  other  respects  the  laws  in 
relation  to  auctioneers  were  left  unaffected,  and  thev  remained 
still  possessed  of  the  privileges  and  immunities  theretofore 
granted  to  such  officers,  and  subject  to  the  duties,  obligations 
and  restrictions  imposed  by  the  statutes  of  the  state,  and  I  see 
no  reason  why  they  did  not  still  continue,  to  a  certain  extent 
after  it,  administrative  officers  of  the  state.  They  still  had  the 
exclusive  right  to  conduct  all  auction  sales  in  the  state,  and 
were  bound  to  make  returns  to  the  comptroller  and  pay  to  him 
the  duties  imposed  on  public  sales,  and  perform  such  other 
duties  as  were  enjoined  upon  them  by  statute.  The  practical 
effect  of  this  act  was,  therefore,  simply  to  change  the  mode  by 
which  auctioneers  were  designated  and  permit  an  indefinite 
extension  of  the  number  of  such  officers.  This  state  of  things 
continued  until  1853,  when  the  act  of  tliat  session  was  passed. 
I  conceive  it  to  be  of  controlling  importance,  in  the  determina- 
tion of  this  appeal,  to  discover  the  real  meaning  and  effect  of  that 
act,  for  when  that  is  done,  I  think  we  have  a  sure  guide  by 
which  to  determine  the  scoi)e  and  effect  of  the  provisions  of 
the  Consolidation  Act.  In  tlie  prosecution  of  tliis  object,  it  is 
proper  to  look  at  the  preamble  of  the  act,  the  evils  which  it 
attempted  to  reach  and  cure,  and  the  circumstances  under  which 
it  was  passed.  The  preamble  recites,  among  otlier  things,  that 
"  Whereas,  certain  evil  disposed  persons,  especially  in  the  city 
of  New  York,  have  for  several  years  past,  by  means  of  certain 
fraudulent  and  deceitful  practices  known  as  mock  auctions, 
most  fraudulently  obtained  great  sums  of  money  from  unwary 
persons,  to  their  great  impoverishment,"  it  was,  therefore, 
enacted  that  all  auctioneers  doing  business  in  the  city  and 
county  of  New  York  shall  hereafter  l^e  required  in  every  year 
to  obtain  a  license  from  tlie  mayor  of  New  York,  and  file  a 
bond  of  two  thousand  dollars ;  and  all  prior  acts  conflicting 
with  these  provisions  were  repealed.  The  material  distinction 
between  this  act  and  that  of  1S88  was  that  under  it  a  license 
was  to  be  issued,  as  well  as  a  bond  to  be  filed,  and  upon  the 
wise  exercise  of  that  power  the  whole  beneficial  operation  of 
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the  act  necessarily  depended.  The  number  of  persons  to  be 
licensed  was  not  indicated  in  the  act,  but  that  subject  was  mani- 
festly left  to  tlie  discretion  of  the  mayor.  The  plain  and 
obvious  purpose  of  this  act  was  to  cure  the  evil  produced  by 
tlie  indiscriminate  admission  of  citizens,  of  whatever  character^ 
to  pursue  the  business  of  auctioneers,  effected  by  the  act  of 
1838,  by  providing  a  limitation  upon  the  number  of  such  per- 
sons and  subjecting  them  to  a  preliminary  scrutiny  as  to  their 
character  and  qualifications.  The  limitation  upon  the  dura- 
tion of  the  license,  and  the  requirement  for  an  annual  renewal 
of  the  bond,  indicate  an  intention  to  bring  the  qualifications  of 
the  applicant  under  the  frequent  scrutiny  of  the  mayor  in  order 
to  prevent  any  abuses  of  the  privileges  of  such  license.  It  is 
notorious  that  under  the  practical  construction  given  to  the  act 
for  nearly  forty  years  by  the  authorities  of  the  city,  the  evils  of 
the  former  system  have  been  wliolly  eradicated,  and  the  adminis- 
tration of  the  law  on  the  subject  has  been  rendered  entirely  satis- 
factory. According  to  that  construction  it  was  held  that  the  act 
imposed  duties  upon  the  mayor  to  be  performed,  as  well  as  powers 
to  be  exercised,  and,  by  necessary  implication,  authorized  him  to 
protect  the  community  by  a  refusal  to  license  pei'sons  whose  char- 
acter and  qualifications  were  not  satisfactory  to  him.  If  this  had 
not  been  effected,  the  act  would  have  been  inoperative  and 
powerless  for  any  remedial  purpose.  If  the  mayor  was  bound 
to  license  any  citizen  filing  a  proper  bond,  who  applied  to  him 
for  appointment,  without  regard  to  his  character  or  reputation^ 
the  reform  contemplated  by  the  statute  would  not  have  been 
accomplished  and  the  plain  purpose  of  the  act  would  have 
been  defeated.  Such  a  construction  would  also  involve  the 
manifest  absurdity  of  compelling  him  to  reissue  licenses  to 
persons  who  had  been  convicted  by  him  of  fraudulent  p'ractices- 
and  whose  licenses  had  been  revoked,  thus  practically  nulifying 
one  of  the  express  provisions  of  the  statute. 

It  seems  to  us  that  such  a  construction  is  wholly  inadmissible. 
We  think  the  law  was  intended  to  effect  a  reform  of  the  abuse 
previously  existing  by  restoring  the  former  method  of  appoint- 
ment through  the  selection  of  auctioneers,  and  subjecting  the 
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persons  applying  for  such  appointment  to  the  scrutiny  of  the 
highest  officer  of  the  municipality,  with  a  view  of  guarding 
against  the  intrusion  of  incompetent  and  unfit  men  into  such 
offices.  The  practice  of  allo^nng  all  persons  who  chose  to  do 
so,  to  perform  the  duties  of  an  auctioneer,  had  been  tried  and 
proved  a  failure,  and  the  act  of  1853  was  an  effort  to  reform 
the  evils  of  that  mode  and  to  return  to  more  satisfactory  meth- 
ods, and  in  this  way,  and  this  only,  were  the  evils  of  the  former 
system  to  be  eradicated. 

We  think  that  section  113  of  the  Codification  Act,  which 
superceded  the  act  of  1853,  is  subject  to  the  same  consjiruction 
which  we  have  applied  to  the  act  of  1853.  Although  some 
changes  of  phraseology  were  made  in  the  effort  to  codify,  it  was 
not,  we  think,  intended  to  effect  any  change  in  the  meaning  or 
purpose  of  the  law,  so  far  as  the  question  here  involved  is 
concerned.  In  the  one  case  all  persons  were  prohibited  from 
prosecuting  the  business  of  auctioneer  in  the  city  of  New  York 
who  had  not  given  a  satisfactory  bond  and  secured  a  license  from 
the  mayor ;  and  by  the  other  the  mayor  was  given  authority  to 
grant  such  licenses  in  case  the  persons  applying  for  them  had 
iiled  a  satisfactory  bond.  There  is  no  inconsistency  in  the 
language  of  the  two  acts,  and  we  do  not  think  the  change  in 
verbiage  was  intended  to  effect  any  change  in  the  meaning  or 
effect  of  the  pre-existing  statute.  The  latter  act  does  not,  in 
terms  or  by  fair  implication,  require  the  mayor  to  grant  such 
licenses,  but,  by  necessary  implication,  confers  the  power  to 
refuse  them  when,  in  his  judgment,  he  thinks  the  public  inter- 
est requires  it.  A  power  to  grant  a  privilege  to  one  is  incon- 
sistent with  the  possession  on  the  part  of  another  of  an  abso- 
lute right  to  exercise  such  privilege.  The  requirement  that  a 
person  must  secure  leave  from  some  one  to  entitle  liim  to 
exercise  a  right,  carries  with  it,  by  natural  implication,  a 
discretion  on  the  part  of  the  other  to  refuse  to  grant  it,  if,  in 
his  judgment,  it  is  improper  or  unwise  to  give  the  required 
consent. 

A  reference  to  the  powers  conferred  upon  the  mayor  by  the 
same  act  in  respect  to  licensing  public  entertainments,  hotel, 
Nickels— Vol.  LXXXI.        G1 
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steaznboat  and  railroad  solicitors,  public  scavengers,  etc.,  seems 
to  place  this  view  beyond  dispute.  No  one,  we  think,  could 
reasonably  claim  that  the  exercise  of  the  discretion  of  the 
mayor  with  respect  to  the  subject  of  granting  such  licenses, 
could  be  subjected  to  supervision  or  control.  The  powers 
exercised  by  public  officers  over  the  subjects  indicated  have 
been  general  throughout  the  state  in  municipal  corporations, 
and  most  salutary  in  their  operation,  and  constitute  the  only 
protection  afforded  large  communities  from  the  evils  of 
immoral  and  vicious  exhibitions  and  the  prosecution  of  employ- 
ments tending  to  disturb  the  public  health,  peace  and  comfort. 
The  power  conferred  upon  the  mayor  by  the  charter,  to  grant 
licenses,  is  expressed  in  substantially  the  same  language  in  the 
same  connection  as  to  all  of  .the  subjects  referred  to,  and  must, 
we  think,  be  governed  by  the  same  rules  of  construction. 

A  determination  of  this  appeal,  which  should  have  the  effect 
of  denying  the  mayor's  discretion  in  the  exercise  of  the  power 
conferred  by  these  provisions,  would,  we  think,  be  most  unease 
and  impolitic  and  subversive  of  the  policy  of  the  charter,  as 
well  as  the  best  interests  of  the  municipality  where  it  is  exer- 
cised. The  practice  of  nearly  a  century  in  tliis  state  has  taught 
us  that  there  is  little  to  fear  from  an  abuse  of  this  power,  for 
during  that  time  we  have  yet  to  learn  of  an  instance  where  it 
has  been  perverted  for  improper  purposes,  or  excited  public 
condemnation  or  disapproval. 

In  the  government  of  the  aflFairs  of  a  great  municipality 
many  powers  must  necessarily  he  confided  to  the  discretion 
of  its  administrative  officers,  and  it  can  be  productive  only  of 
mischief  in  the  treatment  of  such  questions  to  substitute  the 
discretion  of  strangers  to  the  power  in  place  of  that  of  the 
officers  best  acquainted  with  the  necessities  of  the  case  and  to 
whom  the  legislature  has  specially  confided  their  exercise. 

Wlietlier  any  remedy  is  afforded  by  the  law  for  an  abuse  of 
such  discretion  it  is  not  now  necessary  to  inquire,  as  that  ques- 
tion cannot  be  presented  on  an  application  for  a  mandamus. 
To  obtain  relief  by  mandamus  it  is  necessary  that  the  relator 
should  show  an  invasion  of  a  clear  legal  right.     This  he  has  not 
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done  in  this  case,  and  we  are,  therefore,  of  the  opinion  that 
the  order  of  the  courts  below  should  be  affirmed  with  costs. 

All  concur,  except  Earl,  J.,  not  voting. 

Order  affirmed. 


Francis  C.  Lawrence,  Respondent,  v.  The  Metropolitan  y^^- 
Elevated  Railway  Company  et  al.,  Appellants.  i  ^  ^ 

In  an  action,  among  other  things,  to  recover  damages  to  plaintiff's  prem-  /^  4f  ^ 
ises,  Klleged  to  have  been  caused  by  the  construction  and  maintenance 
of  defendants*  elevated  railroad  in  a  street  in  front  of  them,  evidence 
was  given,  and  it  was  found  that  the  rental  value  of  the  premises  had 
depreciated,  because  of  the  road;  evidence  was  also  given  tending  to  show 
that  before  its  construction  the  house  on  the  premises  had  been  rented  by 
plaintiff's  agent  to  persons  who  had  used  it  as  a  house  of  prostitution. 
There  was  some  evidence  tending  to  show  that  said  agent,  had  notice 
that  in  some  cases  the  house  was  so  used,  and  that  he  renewed  leases 
after  such  notice,  but  there  was  no  evidence  that  he  in  any  way  affirma- 
tively aided,  abetted  or  countenanced  such  use,  or  that  the  rent  was 
fixed  with  reference  thereto.  Defendants'  counsel  requested  the  court 
to  find  that  the  purpose  for  which  the  house  was  used  was  known  to 
plaintiff's  agent,  and  that  for  such  purpose  defendants'  acts  had  caused 
no  diminution  in  the  rental  value;  these  requests  were  refused  as 
irrelevant.  IIM,  no  error ;  that  the  particular  use  of  ^e  house  had 
nothing  to  do  with  the  injury  suffered  by  the  plaintiff,  but  was  wholly 
independent  of  it. 

(Argued  April  24,  1891;  decided  June  2,  1891 J 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York,  entered 
upon  an  order  made  January  5,  1891,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term. 

This  action  was  brought  to  recover*  damages  caused  by  the 
construction  and  maintenance  of  defendants'  railroad  in  front 
of  plaintiff's  premises  in  Amity  street,  in  Is'ew  York  city,  and 
for  an  injunction  restraining  the  further  use  of  said  railroad  or 
to  recover  the  value  of  the  easements  taken. 

Tlie  facts  are  sufficiently  stated  in  the  opinion. 
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Brainard  ToUes  for  appellants.  The  refusal  of  the  propt  »sed 
finding  as  to  the  use  of  the  premises  in  suit  on  the  ground  of 
irrelevancy  was  a  refusal  to  find  either  way  as  to  the  trutli  of 
the  finding,  and  raises  a  question  of  law  as  to  the  materialit}^  of 
the  fact  stated.  {James  v.  Cowing^  82  N.  Y.  449 ;  Codt*  Ci^. 
Pro.  §§  992,  993 ;  Tollman  v.  M.  E.  li.  Co.,  121  N;  Y,  1 19,) 
Irrespective  of  the  illesjality  of  the  use,  the  fact  that  the  prem- 
ises ^during  the  period  in  question  were  applied  to  a  nso  \vitli 
which  the  elevated  railroad  did  not  interfere,  was  of  the  highest 
relevancy.  {Ilenderson  v.  N.  T.  C.  R,  It  Co.,  78  N.  Y.  423 ; 
Colricic  V.  Sumibume,  105  id.  503 ;  Green  v.  N.  F!  a  A^ 
H.  Co.,  65  How.  Pr.  154;  Kane  v.  Johnson,  9  Bosw.  154; 
Sherman  v.  F.  R.  S.  Works,  5  Allen,  213 ;  Jacques  v.  B.  R. 
Co.,  41  Conn.  61 ;  Druckei^  v.  M.  R.  Co.,  106  N.  Y.  157; 
Pond  V.  M.  E.  R.  Co.,  112  id.  186  ;  TaUman  v.  M.  E.  R.  Co., 
121  id.  119.)  In  a  case  where  the  law  refuses  damages  for  an 
interference  with  the  unlawful  use  of  property,  equity  will  ntit 
intervene  to  prevent  such  an  interference  by  injnnetJtirL 
{Drucker  v.  M.  R.  Co.,  106  N.  Y.  157  ;  Francis  on  Equity,  7  ; 
Sykes  v.  Beadon,  L.  R  [11  Ch.  Div.]  170  ;  Regbyy.  Cormal^ 
14  id.  482 ;  Smith  v.  WhiU,  L.  R  [1  Eq.  Div.]  626.) 

Henry  A.  Forster  for  respondent.  The  facts  proved  enti- 
tled plaintiff  to  an  absolute  injunction.  {SUrry  Case,  90  N. 
Y.  179  ;  Lahr  Case,  104  id.  295  ;  Drucker  Case,  106  id.  Ifl2 : 
Kaiie  Case,  34  N.  Y.  S.  K.  876  ;  Hamilton  Case,  30  id.  WK  20 ; 
Taylor  Case,  53  Ilun,  309 ;  MUhau  v.  Sharp,  27  N.  Y.  625, 
628 ;   Uline  Case,  101  id.  98  ;    Williams  Case,  16  id.   Ill; 

Wheehck  v.  Noonan,  21  J.  &  S.  286,  294 ;  108  N.  Y.  17i>, 
185  ;  Meyer  v.  Philips,  89  id.  485,  491 ;  W.  P.  I.  Ok  w 
Reymart,  45  id.  703 ;  Coming  v.  T.  I.  cfe  N.  Factory,  4ii  id. 
191,  206,  207  ;  People  v.  Laio,  34  Barb.  495,  506,  507 ;  Hen- 
derson  v.  N.  Y.  C.  <&  H.  R.  R.  R.  Co.,  78  N.  Y.  430 ;  17  Iluti, 
348;  S7nith  v.  City  of  Rochester,  38  id.  612;  104  N.  Y.  674; 

Webb  V.  P.  M.  Co.,  3  Sumn.  189 ;  Garwood  v.  N.  Y.  C  cfe 
H.  R.  R.  R.  Co.,  83  K  Y.  404,  406 ;  Ware  v.  AUen.  140 
Mass.  513,  515 ;  Lund  v.  New  Bedford,  121  id.  268,  288^ 
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290 ;  Zawson  v.  Menaha,  59  Wis.  393,  398.)  The  condition 
which  the  court  attached  to  the  injunction  that  the  defendants 
could  avoid  it  on  payment  of  the  fee  damage  was  a  grace  or 
privilege  to  the  defendants,  which  thejr  were  free  to  accept  or 
reject.  It  did  not  bind  the  defendants  to  pay  the  fee  damage. 
{Henderson  v.  N.  Y,  C.  <&  IL  R.  It.  Ji.  Co.,  78  K  Y.  423 ; 
i\^.  r.  JV.  K  Bank  v.  M.  K  li,  Co.,  108  id.  660 ;  WeUh  v. 
M.  E.  R.  Co.,  8  N.  Y.  Supp.  492  ;  Carter  v.  N.  Y.  E.  R.  R. 
Co.,  25  J.  &  S.  279,  281 ;  Eno  v.  31.  E  R.  Co.,  24  id.  313, 
318;  ^\  Y.  jV.  E.  Bank  v.  31.  E  R.  Co.,  21  id.  513.)  If 
the  defendants  accept  the  condition  on  which  the  injunction 
may  be  avoided  they  cannot  complain  of  its  terms  or  that 
errors  were  made  in  ascertaining  it ;  if  they  reject  the  condi- 
tion they  are  not  injured  by  it  because  it  does  not  bind  them 
to  do  anything  unless  they  voluntarily  elect  to  do  so.  {Law- 
rence V.  M.  E.  R.  Co.,  35  N.  Y.  S.  R  38 ;  En6  v.  M.  E.  R. 
Co.,  24  J.  &  S.  313,  318 ;  C(^ter  v.  ]V.  Y.  E.  R.  R.  Co.,  25 
id.  279 ;  Smith  v.  Rathhun,  75  If.  Y.  122,  126,  127 ;  Carll 
V.  OaJdey,  97  id.  633,  634 ;  BaiHett  v.  Stinton,  L.  R.  [1  C. 
P.]  483,  484 ;  Claffin  v.  Frenken,  29  Ilun,  288 ;  Genet  v. 
Davenport,  59  N.  Y.  648 ;  Bennett  v.  Van  Syckel,  18  id.  481 ; 
Murphy  v.  Spaulding^  46  id.  559  ;  Damhrnann  v.  Schulting, 
6  Ilun,  29.)  Whether  the  condition  is  accepted  or  rejected, 
the  defendants  cannot  attack  its  terms  because  as  it  was  offered 
by  the  court  as  a  favor  in  the  exercise  of  its  discretion,  the 
defendants  cannot  complain  of  the  manner  in  which  that  dis- 
cretion was  exercised.  {Lawrence  v.  M.  E.  R.  Co.^  35  N. 
Y.  S.  R.  39 ;  In  re  Bradner,  87  K  Y.  171,  177 ;  Smith  v. 
Dodd,  4  E.  D.  Smith,  643 ;  BarUeU  v.  Stinton,  L.  R.  [1  C. 
P.]  484 ;  Vihhard  v.  Roderick,  51  Barb.  616.)  The  mere  fact 
that  no  action  was  brought  until  ten  years  after  the  erection  of 
the  elevated  railroad  in  front  of  the  plaintiff's  premises  does 
not  constitute  acquiescence  or  estoppel  on  his  part  {Abend- 
roth's  Case,  122  N.  Y.  2 ;  Ode's  Cam,  56  Hun,  199 ;  Eggles- 
ton  V.  N.  Y.  cfe  //.  R  R.  Co.,  35  Barb.  162.)  No  error  was 
committed  in  admitting  the  evidence  of  Shurrager  as  to  the 
offer  to  buy  the  property  for  $16,500,  in  1872.     (Abbott's 
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Tr.  Brief,  276,  §  738 ;  Harrison  v.  Glover,  72  i^.  Y.  451 ; 
Dalrt/mple  v.  Ilannum,  54  id.  754 ;  B,  M,  Ins.  Co,  v.  Sloco- 
vitch,  23  J.  &  S.  456  ;  Thurher  v.  Thompson,  21  Hun,  472 ; 
Denise  v.  Denise,  110  JS".  Y.  562 ;  Shcovich  v,  O,  M.  Ins, 
Co,,  108  id.  56,  63 ;  Roberts  v.  Johnson,  58  id.  614 ;  Cripper 
V.  Morss,  49  id.  63,  67  ;  GouU  v.  Day,  94  U.  S.  405,  41 4.) 
The  court  was  right  in  refusing  to  find  that  the  premises  had 
been  used  as  a  house  of  prostitution.  {El^y  v.  Bd,  SuprS,,  36  Jf . 
Y.  297 ;  CaUanan  v.  Gllman,  107  id.  361 ;  Kenyan  v.  People^ 
26  id.  207.)  There  was  no  error  in  the  finding  that  the  privacy 
and  retirement  of  the  sleeping-room  and  sitting-rooms  had  l>eeh 
invaded.  (:Kane  Case,  34  N.  Y.  S.  R.  876 ;  Drucker  Case,, 
106  K  Y.  162 ;  Lahr  Case,  104  id.  295.)  There  was  no  error 
in  refusing  to  provide  in  the  judgment  in  this  action  that  the 
injunction  should  be  inoperative,  if  within  sixty  days  after  said 
judgment  was  served  upon  the  defendants  they  had  acquired 
the  plaintiffs  property  by  virtuQ  of  condemnation  proceedings. 
( ^Yoolsey  v.  N,  Y,  E,  R,  R,  Co,,  31  K  Y.  S.  R.  91 ;  Watson 
V.  M,  E,  R,  Co,,  25  J.  &  S.  376 ;  29  N.  Y.  S.  R.  512 ;  Morris 
V.  //.  T,  Co,,  25  N.  J.  Eq.  384;  Henderson  v.  N.  Y,  C  & 
K  R,  R,  R,  Col,  78  N.  Y.  423-438 ;  In  re  N.  Y  E  R,  R. 
Co,,  18  K  Y.  S.  R.  144;  In  re  Kearney,  55  Hun,  200; 
Hughes  v.  M,  E,  R,  Co,,  25  J.  &  S.  380 ;  29  N.  Y.  S.  R.  516.) 
The  point  that  as  the  plaintiff  did  not  actually  occupy  the  prem- 
ises in  suit  himself,  but  during  the  times  sued  for  said  premises 
were  rented  to  tenants ;  that,  therefore,  plaintiff  was  not  in 
possession  and  cannot  recover,  is  untenable.  {Mortimer  v.  M, 
R,  Co,,  25  J.  &  S.  509  ;  Jutte  v.  Hughes,  67  N.  Y.  207 ;  Code 
Civ.  Pro.  §§  373,  1665;  Washb.  on  Easements  [4th  ed.],  738; 
Smith  V.  Wiggins,  48  N.  H.  185  ;  Tanibertw,  Hope,  14  Johns. 
383 ,  B,<&  P,  R,  R.  Co.  v.  F,  B.  Church,  108  U.  S.  317 ; 
Chitty  on  PI.  [9th  ed.]  132,  133,  Tobias  v.  Cohn,  36  N.  Y. 
363;  Campbell  Y,  Arnold,  1  Johns.  51  i;  Wiekman  y.  Free- 
man, 12  id.  184 ;  Holmes  v.  Seeley,  19  Wend.  507.)  As  the 
action  was  an  equitable  one  for  an  injunction  the  plaintiff  was 
entitled  to  recover  as  incidental  damages  the  loss  of  rent  down 
to  the  time  of  the  trial.     {Barrick  v.  Schifferdecker,  123  N. 
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T.'52;  48  Hun,  355,  357;  Ilendersm  v.  iT.  Y.  C.  <&  IL  R. 
R,  R.  Co.,  78  K  Y.  423,  434-438 ;  M.  A,  B.  Church  v.  0. 
S.  B.  Church,  73  id.  83,  95 ;  Vandevoort  v.  Gmdd,  36  id, 
639,  646;  Beir  v.  Cooke,  37  Hun,  38,  41;  Coming  v.  T,  L 
&  N,  K,  40  K  Y.  207  ;  39  Barb.  326 ;  Post  v.  IT.  S,  R.  R. 
Co.,  50  Hun,  305;  123  N.  Y.  580;  Shepard  v.  M.  R.  Co., 
117  id.  449.)  The  defendants  were  not  entitled  to  a  jury- 
trial;  (  WaUon  Case.,  21  J.  &  S.  137 ;  Sparman  v.  Keem,  83 
N.  Y.  245,  250 ;  Neftel  v.  Lightstone,  77  id.  96 ;  Graves  v. 
WaiU,  59  id.  156 ;  Ross  v.  Terry.  63  id.  613,  614 ;  Ledwich 
V.  McKim,  53  id.  308 ;  Tuers  v.  Tuers,  100  id.  197 ;  Segelr 
Teen  V.  Meyer,  94  id.  474,  484 ;  Tuginan  v.  K.  8.  Co.,  76  id. 
207 ;  Greentree  v.  Rosenstock,  61  id.  583 ;  Vilmar  v.  Schallj 
61  id.  564,  568  ;  Connaughty  v.  Nichols,  42  id.  83 ;  Aiisiin 
V.  Rawdon,  44  id.  63  ;  Prudden  v.  Lockport,  43  How.  Pr, 
286  ;  tbZ^yi  V.  Jones,  7  Kobt.  194 ;  Cogswell  v.  iV.  F.,  iV^, 
//.  (&  II.  R.  R.  Co.,  105  K  Y.  319 ;  Dillon  v.  J.  a  Co.,  49 
Hun,  565;  Barrick  v.  Sch'ifferdecker,  48  id.  356;  Olrrisiead 
V.  ^«'cA,  25  IS^.  Y.  S.  R  271 ;  Knox  v.  Mayor,  etc.,  38  How. 
Pr.  67,  69  ;  it^gler  v.  Kansas,  123  U.  S.  673.) 

Andrews,  J.  The  judgment  awarded  to  the  plaintiff  damages 
in  the  su^n  of  $2,150  for  loss  in  the  diminution  of  rents  of 
premises  in  Amity  street  in  the  city  of  New  York,  owned  by 
the  plaintiff,  between  April  26,  1882,  and  the  time  of  the 
trial,  occasioned  by  the  constniction  of  the  elevated  railway 
in  the  street,  and  also  fm  injunction  against  the  further  main- 
tenance of  the  structure  unless  the  defendant  should  pay  t-o" 
the  plaintiff  the  sum  of  $4,000,  which  was  found  to  be  the 
permanent  depreciation  in  the  value  of  the  plaintiff's  property 
by  reason  of  the  maintenance  and  operation  of  the  defendants' 
road,  upon  the  assumption  that  the  street  should  continue  to 
be  used  for  the  railway. 

The  defendants  do  not  assail  these  findings  nor  question  the 
measure  or  character  of  tlie  relief  granted  by  the  judgment, 
except  upon  a  single  ground.  Evidence  was  given  tending  to 
show  that  prior  to  the  constniction  of  the  elevated  railway 
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and  from  time  to  time  subsequent  thereto,  during  the  period 
for  which  loss  of  rents  ^^as  claimed  and  awarded,  the  house  on 
the  premises  was  let  by  the  plaintiff  to  tenants  and  was  bj 
them  used  as  a  house  of  prostitution.  The  plaintiff  during 
the  whole  period  for  which  damages  were  claimed,  lived 
abroad,  and  the  premises  were  placed  in  the  charge  of  a  real 
estate  agent  who  let  them  for  the  plaintiff. 

The  evidence  on  the  part  of  the  plaintiff  tended  to  show 
.that  the  construction  and  operation  of  the  railway  in  Amity 
street  had  resulted  in  making  the  locality  less  desirable  for 
residence  purposes  and  that  in  consequence  the  owners  of 
tenant  houses  on  the  street  were  obliged,  in  order  that  they 
should  be  occupied,  to  let  them  to  an  inferior  class  of  tenants 
for  1)rief  periods  and  at  a  reduced  rent.  The  plaintiff's  agent 
rented  the  house  in  question  to  such  tenants  as  applied,  and 
among  others  \vlio  occupied  ihe  house  for  a  part  of  the  period 
for  which  damages  were  awarded,  were  persons  who  used  the 
house  for  disreputable  purposes.  It  is  not  claimed  that  the 
house  was  let  for  the  purpose  of  being  used  as  a  house  of 
prostitution,  and  while  there  is  some  evidence  tending  to  show 
that  the  plaintiff's  agent  had  notice  that  in  some  cases  the 
house  was  so  used  and  that  he  renewed  leases  after  such  notice, 
there  is  an  entire  absence  of  any  evidence  that  the  agent  in 
any  way  aflSnnatively  aided,  abetted  or  countenanced  such  use, 
or  that  the  rent  was  fixed  with  any  reference  thereto.  The 
locality  seems  to  have  steadily  deteriorated  in  the  character  of 
its  inhabitants  since  the  construction  of  the  railway. 

The  defendants'  counsel  requested  the  trial  judge  to  find 
that  the  plaintiff's  house  was  used  as  a  house  of  prostitution  to 
the  knowledge  of  the  plaintiff's  agent,  and  also  that  for  the 
purposes  for  which  it  was  used  the  acts  of  the  defendant  had 
caused  no  diminution  in  the  rental  value.  The  court  refused 
these  requests  as  irrelevant  and  an  exception  was  taken. 
Exceptions  to  the  refusal  to  find  these  facts  present  the  only 
questions  upon  wliich  the  defendants  rely  for  a  reversal  of  the 
judgment.  The  principle  that  courts  will  not  lend  their  aid 
to  enforce  any  claim  repugnant  to  justice  or  bottomed  upon 
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an  illegal  transaction,  or  give  relief  contrary  to  good  morals  or 
public  policy,  is  familiar  and  is  founded  upon  the  most  obvious 
ix)licy.  The  rule  is  most  frequently  invoked  in  cases  on  con- 
tract Where  a  party  seeks  to  enforce  a  contract  obligation, 
the  consideration  of  which  is  illegal,  or  which  provides  for 
the  performance  of  an  illegal  or  criminal  act,  the  case  is  plain. 
There  is  a  class  of  cases,  however,  where  the  contract  sued 
upon  appears  to  have  some  relation  to  an  illegal  transaction  or  , 
in  a  sense  to  spring  out  of  it,  where  the  courts  have  had 
difficulty  in  determining  whether  the  contract  fell  within  the 
principle.  The  sale  of  smuggled  goods,  or  the  sale  of  goods 
which  the  vendor  knew  were  purchased  to  be  smuggled,  doing 
nothing  to  aid  or  in  furtherance  of  the  illegal  purpose  beyond 
the  bare  act  of  sale,  are  examples.  The  general  doctrine  in 
these  and  like  cases  was  very  exhaustively  considered  in  the 
opinions  on  the  argument  and.reargument  in  7>acy  v.  Talmage 
(14  K  T.  162) ;  S,  C,  (p.  210). 

In  the  present  case  the  plaintiff  is  not  seeking  to  enforce  an 
illegal  contract,  nor  indeed  any  contract  at  all.  His  claim  is 
based  upon  a  trespass  whereby  he  has  been  prevented  from 
receiving  rents  from  his  house  which  he  would  have  received 
except  for  the  unauthorized  use  of  the  street  by  the  defend- 
ants, and  to  restrain  the  further  continuance  of  the  trespass, 
except  on  condition  of  compensation  being  made  for  the 
injury  to  the  inheritance.  The  fact  that  the  house  had  been 
used  as  a  house  of  prostitution  did  not  enter  as  an  element 
into  the  award  of  damages,  nor  could  that  fact  be  properly 
considered.  If  the  plaintiff  had  sought  to  enhance  the  dam- 
ages on  the  ground  that  the  rental  value  of  the  house  as  a 
h«>U8e  of  prostitution  had  been  depreciated  by  the  construction 
of  the  railway,  and  the  award  had  been  based  upon  that  con- 
sideration, the  defendant  would  have  had  just  ground  of  com- 
plaint. If  the  fact  had  been  found,  as  requested,  that  the  acts 
of  the  defendant  did  not  diminish  the  rental  value  of  the  house 
as  a  house  of  prostitution,  it  would  not  show  or  tend  to  show  that 
the  plaintiff  had  not* been  injured  in  the  amount  awarded  by 
the  court  The  testimony  showed  that  the  railway  had  dimin- 
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ished  by  the  amount  awarded,  the  rents  that  would  have  been 
realized  for  the  ordinary  use  of  the  property. 

We  are  of  opinion  that  the  requests  to  find  were  properly 
refused.  They  were  based  upon  a  misapprehension  of  the 
doctrine  that  courts  will  not  enforce  immoral  or  illegal 
claims.  The  particular  use  of  the  house  had  nothing  to  do 
with  the  injury  suffered  by  the  plaintiff,  but  the  injury  was 
wholly  independent  of  such  use.  The  occupation  of  the 
house  as  a  house  of  prostitution  was  no  justification  of  the 
injury  of  which  the  plaintiff  complains.  The  plaintiff  is  not 
seeking  to  enforce  any  claim  founded  upon  such  occupation. 
The  judgment  neither  sanctions  nor  encourages  such  use. 
It  awards  damages  which  the  plaintiff  has  sustained,  however 
the  house  may  liave  been  occupied.  The  case  of  £li/  v.  Super- 
visors (36  N.  Y.  297)  is  quite  analogous.  It  was  there  lield 
that  it  was  no  defense  to  the  liability  of  a  county  for  the 
destruction  of  the  plaintiff's  house  by  a  mob,  that  the  house 
was  kept  by  her  as  a  bawdy  house  and  a  resort  of  thieves  and 
criminals,  although  this  may  have  incited  the  riot. 

The  findings  requested  were  irrelevant  and  the  judgment 
should,  therefore,  be  afiirmed. 

All  concur. 

Judgment  affirmed. 


AuGustiN  Daly,  Respondent,  v,  Gustav  Ambebg,  Herman" 
y  ^  /     -9  /  /  SoHOENBERG  ct  al..  Appellants. 

Disobedience  of  an  injunction  order  cannot  be  justified  by  showing  that 
it  was  improvidently  or  erroneously  granted  or  irregularly  served;  until 
it  is  vacated  or  service  thereof  set  aside,  it  must  be  obeyed  unless  it  can 
be  shown  to  be  absolutely  void. 

In  an  action  brought  by  plaintiff,  a  theatrical  manager,  to  restrain  defend- 
ant, who  was  also  a  theatrical  manager,  and  his  agents,  employes,  etc., 
from  producing  at  his  theatre  a  play,  the  sole  right  to  produce  which  in 
this  country  belonged  to  plaintiff,  an  order  was  duly  granted  on  Octo- 
ber fifteenth,  directing  defendant  to  show  cause,  on  the  twentieth  of  that 
month,  why  an  injunction  should  not  issue  in  accordance  with  the  prayer 
of  the  complaint,  and,  in  the  meanwhile,  restraining  defendant,  his 
actors,  agents  and  servants;  also  providing  that  service  of  the  order  on 


1891.]  Daly  v.  Amberg  et  al.  491 

Statement  of  case. 

or  before  the  seventeenth  would  be  sufficient.  Before  service  of  the 
papers  upon  defendant  could  be  made,  he  left  the  state  and  was  absent 
about  four  days;  the  papers  were  not  served  upon  him  until  the  twentieth, 
but  on  and  prior  to  October  seventeenth  the  injunction  order  was  duly 
served  upon  S.,  who  acted  as  manager  and  was  in  apparent  control  of 
defendant's  theatre  during  his  absence;  upon  L.  W.,  who  was  treasurer 
and  in  charge  of  the  box  office,  and  appeared  to  exercise  authority  over 
the  actors,  and  upon  A.  W.,  an  actor  in  defendant's  employ.  On  the  ' 
seventeenth  after  such  service  and  on  the  eighteenth,  the  play  was  pro- 
duced at  defendant's  theatre,  A.  W.  acting  a  leading  part.  In  proceed- 
ings to  punish  S.,  L.  W.  and  A.  W.  for  contempt  for  disobedience  of 
the  order,  Iield,  that  service  of  the  summons  upon  defendant  was  not 
essential  to  give  the  order  vitality;  that,  conceding  the  service  thereof 
before  service  of  summons  was  irregular,  it  was  not  void ;  that  the  court 
having  power  to  grant  it,  had  for  the  purpose  of  enforcing  obedience  to 
it,  jurisdiction  of  the  action  from  the  time  it  was  made ;  and  that  the 
willful  disobedience  thereof  by  said  agents  and  employes  of  defendant 
after  service  upon  them  was  a  contempt,  for  which  they  were  properly 
punished. 
Leffinffwell  v.  Chave  (5  Bosw.  703),  distinguished. 

(Argued  April  27,  1891;  decided  June  2,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  February  3, 1891, 
which  modified,  and  as  modified  affirmed,  an  order  of  Special 
Term  adjudging  appellants  guilty  of  contempt 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

S.  W,  HosendaU  for  appellants.  As  to  the  appellants,  not 
parties  to  the  action,  the  injunction  or  stay  was  not  operative 
at  the  time  of  the  service  of  the  papers  upon  them.  ((>ode 
Civ.  Pro.  §§  99, 127,  220,  416,  435,  620;  Leffingwell  v.  Chave, 
19  How.  Pr.  54 ;  PeapU  ex  reL  v.  Dwyer,  90  N.  Y.  402.) 
The  injunction  only  issues  against  the  party  to  an  action. 
{BatUt^an  v.  Finn,  32  How.  Pr.  501 ;  Willard's  Eq.  Juris. 
352 ;  Fellows  v.  Fellows,  4  Johns.  Ch.  25  ;  Watso7i  v.  Fuller, 
9  How.  Pr.  425 ;  Walton  v.  G,  C,  Co,,  56  Hun,  211.)  The 
order  was  not  proper  in  failing  to  comply  with  section  610  of 
the  Code  of  Civil  Procedure.  (Code  Civ.  Pro.  §  610 ;  Botch- 
hiss  v.  Hotchkiss,  16  Civ.  Pro.  Kep.  129.)  The  service  on 
Walther  without  the  summons  and  other  papers  was  in  viola- 
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tion  of  the  Code  of  Civil  Procedure.  {Coddiiigton  v.  TTc^S,  4 
Sandf.  639 ;  Watson  v.  Fuller,  9  How.  Pr.  425.)  The  court 
could  not,  upon  the  facts  presented,  legally  adjudge  the  appel- 
lants guilty  of  contempt  when  each  was  powerless  to  prevent 
the  production  of  the  play.  {Batteimian  v.  Finn,  32  How. 
Pr.  501.)  The  proceedings  below  were  irregular.  (Code  Civ, 
Pro.  §§  782,  2284.) 

Stephen  IL  OUn  for  respondent.  The  injunction  order  was 
duly  served.  {Koeliler  v.  F,  A  D,  Bank,  14  Civ.  Pro.  Rep. 
71 ;  117  N.  Y.  661 ;  Walton  v.  G.  B.  a  Co.,  9  N.  Y.  Supp. 
375  ;  Grove?'  v.  /Swam,  29  Hun,  454.)  The  omission  to  recite 
in  the  order  the  grounds  of  the  injunction  as  required  by  sec- 
tion 610,  Code  Civil  Procedure,  was  a  mere  irregularity  and 
properly  disregarded.  {A,  <j&  P.  li.  li.  Co.  v.  B.  <J&  LK  T, 
Co.^  14  J.  &  S.  377.)  The  performance  of  the  play  on  Friday 
and  Saturday,  the  seventeenth  and  eighteenth  of  October,  is 
admitted,  and  the  appellants  were  liable  if  they  in  any  way 
aided  in  that  performance.  {Mayor  v.  N.  Y.  ik  L.  /.  Ji.  Ji. 
Co.,  64  N.  Y.  622 ;  Ruler  v.  Bagley,  84  id.  461 ;  Peoph  v, 
Gilmore,  88  id.  626 ;  N.  Y.  <&  N.  II.  P.  P.  Co.  v.  Ketch  urn, 
3  Keyes,  24 ;  Livingston  v.  Swift,  23  How.  Pr.  1 ;  P.  II.  tfe 
L.  P.  P.  Co.  V.  N.  Y.,  L.  E.  cfe  W.  P.  Co.,  14  Civ.  Pro.  Rep, 
262,  268 ;  Mayor,  etc.,  v.  Ferry  Co.,  G4  K  Y.  622 ;  8  J.  it  S, 
315 ;  Koehler  v.  F.  db  D.  Bank,  117  K  Y.  661.)  The  adju* 
dication  and  punishment  were  warranted  by  the  Code.  (Code 
Civ.  Pro.  §  14.)  The  proceeding  to  punish  the  appellants^  was 
regular.  (Code  Civ.  Pro.  §§  2269,  2281,  2284,  2285.)  Tlie 
imposition  of  a  fine  was  warranted.  (Clark  v.  Bininger,  ^b 
N.  Y.  344;  F.  B.  C.  Co.  v.  Ilecksher,  42  Hun,  534;  Liviuff- 
8ton  V.  Swift,  23  How.  Pr.  1.) 

O'Brien,  J.  The  Supreme  Court  made  an  order  in  this 
action  adjudging  that  Schoenberg,  Winterfeld  and  Waltht^r 
were  guilty  of  contempt  in  disobeying  an  injunction  granted 
in  the  action  by  a  judge  of  the  court.  The  General  Term 
has  aflirmed  the  order,  and  upon  appeal  to  this  court  we  are 
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asked  to  reverse  it  for  various  reasons,  but  one  of  which  it  is 
necessary  to  consider.  It  has  been  found  by  the  court  below 
that  the  appellants  did  disobey  the  order,  and  that  such  diso- 
bedience defeated,  impaired,  impeded  and  prejudiced  the  rights 
and  remedies  of  the  plaintiff.  The  proof  upon  all  the  ques- 
tions of  fact  involved  in  the  proceedings  was  sufficient  to  call 
for  the  exercise  of  the  judgitient  and  discretion  of  the  courts 
below,  and,  there  being  legal  evidence  to  support  the  findings, 
they  are  conclusive  upon  us,  so  far  as  concerns  the  facts  passed 
upon.  But  the  appellants  were  not  parties  to  the  action  and 
at  the  time  that  they  committed  the  acts,  which  constitute  the 
alleged  contempt,  neither  the  summons  nor  the  injunction 
order  had  been  served  upon  the  defendant,  in  whose  employ- 
ment they  were,  and  it  is  now  argued  that  under  such  circum- 
stances the  court  below  had  no  power  to  make  the  order 
appealed  from.  On  the  15th  day  of  October,  1890,  the  plain- 
tiff presented  to  a  justice  of  the  Supreme  Court  the  summons 
and  complaint  in  this  action,  duly  verified,  also  an  affidavit 
and  undertaking  as  required  by  the  Code,  to  authorize  the 
granting  of  an  injunction.  It  appeared  by  the  complaint  that 
the  plaintiff  was  a  theatrical  manager  and  had  acquired  by 
purchase  from  the  dramatic  author  the  sole  right  to  produce 
in  this  country  the  unpublished  manuscript  play  in  the  Ger- 
man language,  called  "  Die  Wilde  Jagd." 

It  further  appeared  that  the  defendant  was  also  a  theatrical 
manager,  and  that  he  had  announced  his  intention  to  produce 
this  play  at  his  theatre  in  Irving  place,  in  the  city  of  New 
York,  on  the  evenings  of  the  seventeenth  and  eighteenth  of 
October.  The  prayer  of  the  complainant"  was  that  a  per- 
petual injunction  might  issue  restraining  the  defendant,  his 
agents,  actors,  servants  and  employes  from  producing  this 
play.  The  justice  to  whom  these  papers  were  presented 
immediately  made  an  order  directing  the  defendant  to  show " 
cause  on  October  twentieth  why  an  injunction  should  not  issue 
in  accordance  with  the  prayer  of  the  complaint,  enjoining  the 
defendant,  his  actors,  agents  and  servants  in  the  meantime, 
and  that  service  of  the  order  on  or  before  October  seventeenth 
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should  be  suflScient.  Before  service  of  the  papers  in  the  enit 
could  be  made  upon  the  defendant,  he  left  the  city  of  Kew 
York,  his  residence  and  place  of  business,  and  was  absent  from 
the  state  four  days  and  the  injunction  and  other  papers  and 
process  in  the  case  were  not  served  upon  him  until  October 
twentieth.  In  the  meantime,  and  while  the  defendant  was  tboe 
absent,  his  servants,  actors  and  employes,  on  October  sev^en- 
teenth  and  eigliteenth,  produced  the  play  at  his  theatre. 
Schoenberg  was  in  apparent  control  of  the  theatre  and  acted 
as  manager  in  the  absence  of  Amberg,  the  defendant.  Win* 
terfeld  was  in  charge  of  the  box  office  and  appeared  to  exer- 
cise some  authority  over  the  actors  and,  according  to  his  own 
statement,  he  was  treasurer  of  the  theatre.  Walther  acted  a 
leading  part  in  the  play.  On  or  prior  to  October  17,  1890, 
and  in  time  to  prevent  the  production  of  the  play,  the  tem- 
porary injunction  was  served  upon  these  three  persons,  by 
showing  each  the  original,  with  the  signature  of  the  justiee, 
and  leaving  with  him  a  copy  of  the  order,  with  a  notice 
signed  by  plaintiff's  attorneys,  stating  tliat  the  order  had 
been  granted.  As  to  Winterfeld  and  Sclioenberg,  copies  uf 
all  the  papers,  upon  which  the  order  was  granted,  were  also 
served.  It  is  well  settled  that  disobedience  of  an  injunction 
order  cannot  be  justified  by  showing  that  it  was  improvi- 
dently  or  erroneously  granted  or  irregularly  served.  Until 
the  order  is  vacated  or  the  service  set  aside  it  must  be 
obeyed  unless  it  can  be  shown  that  it  is  absolutely  void. 
{PeopU  ex  rel,  v.  Sturtevant^  9  N.  Y.  263;  People  ex  7*eh  w 
Bergen,  53  id.  404  ;  Clat'h  v.  Bininger.  75  id.  344 ;  Erie  Bai% 
vmy  Co,  V.  Ramaexj,  45  id.  637.)  It  is  contended,  in  mij>- 
port  of  this  appeal,  that  the  order  to  show  cause  had  no 
vitality  or  force  whatever  until,  at  least,  the  summons  in  tln3 
action  had  been  served  upon  the  defendant.  If  this  positi<in 
be  correct  it  is  obvious  that  a  convenient  method  has  been 
devised  for  evading  and  defeating  the  i-emedy  w^hich  the 
Code  secures  to  parties  by  means  of  an  injunction.  All  that 
is  necessary  is  for  the  defendant  to  absent  himself  from  the 
state  before  service    of    the    process   upon   him,  and    then, 
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when  secure  under  the  protection  of  another  jurisdiction,  lie 
may  direct  or  permit  his  agents,  servants  or  employes  to  do 
the  acts  forbidden  by  the  order,  without  fear  of  punishment. 
The  principal  authority  that  has  been  found  to  support  the 
view  of  the  appellant  is  Leffiingwell  v.  Chave  (5  Bosw.  703), 
decided  by  Judge  Woodruff  at  Special  Term.  That  was  a 
motion  to  vacate  an  injunction  because  granted  by  the  judge 
before  the  summons  in  the  action  was  served.  Section  220 
of  the  Code  of  Civil  Procedure,  under  which  the  case  arose, 
provided  that  "the  injunction  may  be  granted  at  the  time 
of  commencing  the  action  or  at  any  time  afterwards  before 
judgment."  It  was  held  that  an  injunction  granted  before  the 
summons  was  served  was  regular  and  could  not  be  set 
aside  on  motion.  Whether  under  any  circumstances  the 
injunction  could  become  operative  if  served  before  the 
summons,  was  a  question  not  necessarily  involved  in  the 
case,  though  the  learned  judge  expressed  the  opinion  that  it 
could  not.  The  present  Code  of  Civil  Procedure,  section  608, 
provides  that  the  injunction  order  "  may  be  granted  to  accom- 
pany the  summons,  or  at  any  time  after  the  commencement  of 
the  action  and  before  final  judgment."  It  may  be  admitted 
that  an  injunction  served  prior  to  the  service  of  the  summons 
in  an  action  is  irregular,  but  it  by  no  means  follows  that  it  is 
void.  It  cannot  be  said  that  an  order  is  void  when  there  was 
jurisdiction  in  the  court  or  oflScer  to  make  it.  The  presenta- 
tion of  the  summons,  complaint,  affidavit  and  undertaking  to 
the  judge  conferred  upon  him,  imder  the  statute,  jurisdiction 
to  make  the  order,  and  it  was  valid  from  the  moment  when  he 
signed  and  delivered  it.  In  some  cases  the  court  acquires 
jurisdiction  of  an  action  before  the  summons  is  served.  By 
section  416  of  the  Code  of  Civil  Procedure,  jurisdiction  of 
the  action  is  obtained  for  the  purpose  of  controlling  all  sub- 
sequent proceedings  from  the  time  of  granting  a  provisional 
remedy.  It  follows  that  in  tliis  case  the  court  had  the  power 
to  grant  the  injunction  and  had  jurisdiction  of  the  action  in 
which  it  was  granted,  from  that  time,  for  the  purpose  of 
enforcing  obedience  to  its  order.     In  this  condition  of  things, 
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to  say  that  these  appellants  could  disregard  the  injunction, 
when  actually  served  upon  them,  and  continue  to  do  the  things 
enjoined  and  forbidden,  because  the  plaintiff  had  not  yet  suc- 
ceeded in  making  personal  service  of  the  summons  upon  the 
defendant,  would  be  to  defeat  the  remedy  intended  to  be 
secured  by  the  order  and  to  trifle  with  the  administration  of 
justice.  The  appellants  were  the  agents  and  servants  of  the 
defendant.  The  restraining  words  of  the  order  included  them 
as  well  as  their  employer.  By  the  service  of  it  upon  them, 
they  were  informed  that  a  suit  had  been  commenced  to  per- 
petually restrain  the  production  of  the  play,  and  that  the 
court  had  enjoined  the  production  thereof  in  the  meantime 
and  during  the  pendency  of  the  action.  The  willful  disobe- 
dience of  the  order  of  the  court  served  under  such  circum- 
stances is  a  contempt  of  its  authority,  and  this  result  is  not 
relieved  by  the  circumstance  that  the  summons  in  the  action 
had  not  yet  been  served  upon  the  defendant  when  the  order 
was  disobeyed.  This  court  has  upheld  proceedings  in  the 
Supreme  Court,  punishing  parties  for  contempt  in  \'iolating 
an  injunction  who  had  knowledge  of  it,  though  not  served, 
and  also  the  agents  and  attorneys  of  parties  having  like  knowl- 
edge of  the  granting  of  the  order,  though  it  was  imperfectly 
or  irregularly  served.  {Ahcll  v.  N,  1",  Z.  <j&  IF.  li,  B,  Co.j 
18  AV^eekly  Dig.  554;  affd.  100  N.  Y.  (SZ^^Koehhr  v.  Farm- 
ers  cfe  Drovers'  Xat  BanJc,  6  N.  Y.  Supp.  ,470;  affd.  117 
N.  Y.  661.) 

The  same  result  must  follow  in  a  case  where  the  agents  and 
servants  have  been  actually  served  with  the  order,  though  the 
plaintiff  had  not  been  able  to  serve  the  summons  or  any  other 
paper  upon  the  defendant  himself.  The  order  appealed  from 
should  be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 
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The  People  ex  rel.  John  P.  Leo  et  al.,  Appellants,  v.  David 
B.  Hill,  as  Commander-in-Chief,  etc.,  et  al.,  Respondents. 

A  commissioned  officer  of  the  uniformed  militia  of  the  state,  rendered 
supernumerary  by  the  disbandment  of  the  organization  under  and  in 
pursuance  of  the  Miiitaiy  Code  (§  7,  chap.  299,  Laws  of  1883),  is  not 
thereby  removed  from  office  within  the  meaning  of  the  provision  of  the 
State  Cbnstitution  (Art.  11,  §  5),  which  declares  that  no  commissioned 
officer  in  the  militia  shall  be  removed  from  office  unless  by  the  senate, 
on  recommendation  by  the  governor,  or  by  the  decision  of  a  court- 
martial.  The  officer  does  not,  by  the  disbandment,  lose  his  rank  of 
commission;  he  is  simply  relieved  from  active  service  until  again  assigned 
to  duty,  or  appointed,  or  elected  to  another  command.  (§  44,  as 
amended  by  chap,  832,  I^ws  of  1888.) 

An  order,  therefore,  by  the  governor  as  commander-in-chief  of  the  military 
forces  of  the  state  disbanding  a  company  is  not  violative  of  said  Consti- 
tutional provision. 

The  section  of  said  Code  authorizing  such  disbandment  is  not  in  conflict 
with  the  Constitution  or  the  Statutes  of  the  United  States. 

The  provisions  of  said  Constitution  (Subd.  15,  §  8,  art.  1),  conferring  upon 
congress  the 'power  **  to  provide  for  organizing,  arming  and  disciplin- 
ing the  militia"  does  not  exclude  state  legislation  unless  the  power 
conferred  is  actually  exercised. 

Under  the  provision  of  the  United  States  Revised  Statutes  (§  1630),  declar- 
ing that  the  militia  of  each  state  shall  be  arranged  into  divisions,  etc., 
"as  the  legislature  of  the  state  may  dire<-t,"  the  fact  that  but  a  por- 
tion of  the  militia  have  been  so  organized  does  not  impair  the  validity 
of  the  organizations  actujilly  made. 

Assuming  that  power  to  disband  a  company  must  be  found  in  the  Federal 
Statute,  as  to  which,  qt/ffre,  this  power  is  implied  in  the  power  given 
by  said  last-mentioned  provision ;  the  intention  of  congress  was  to 
leave  the  whole  subject  of  organization  and  reorganization  of  the  militia 
under  the  control  of  the  respective  states,  subject  to  the  power  of 
congress. 

Accordingly,  held,  that  an  order  of  the  governor,  as  commander-in-chief, 
disbanding  a  company  of  the  National  Guard  was  valid. 

Also,  held,  that  such  an  order  was  not  reviewable  on  certiorari  at  the 
instance  of  a  commissioned  officer  or  a  private  in  said  company;  that 
they  had  no  such  interest  as  entitled  them  to  the  interposition  of  the 
civil  courts;  also  that  the  order  was  not  a  judicial  determination,  and  such 
determination  only  is  reviewable  on  certiorari. 

It  aeerM  the  fact  that  a  statute  is  unconstitutional  does  not  alone  authorize 
the  intervention  of  the  judicial  power;  it  must  appear  that  it  is  sought 
SicKELs— Vol.  LXXXI.        63 
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to  be  enforced  against  an  individual  so  as  to  touch  some  private  ri^t  or 
interest  cognizable  by  courts  of  law. 

(Argued  April  27,  1891;  decided  June  2,  1891.) 

Appeal  l>y  relators  Jolm  P.  Leo,  as  captain,  and  Edward 
D.  Stryker,  as  an  enlisted  member  of  Company  I,  Twenty- 
second  Regiment,  National  Guard,  S.  N.  Y.,  from  order  of  the 
General  Term  of  the  Supreme  Court  in  the  first  judicial 
department,  made  February  13,  1891,  denying  an  application 
for  a  writ  of  certiorari  to  review  an  order  made  by  the  gover- 
nor, as  commander-in-chief  of  tlie  military  forces  of  this  state, 
dated  October  10,  1890,  wliich  disbanded  said  company. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Asa  Bird  Gardln  er  for  appellants.  The  order  is  appealable. 
{Peoph  ex  rel  v.  McCarthy,  102  K  Y.  635;  Tilton  v. 
Bee<jher,  59  id.  176 ;  Blossom  v.  Edes,  84  id.  614 ;  Xoyes  v. 
C.  A.  Society,  70  id.  481 ;  IlewleU  v.  Wood,  67  id.  399  ;  Code 
Civ.  Pro.  §  190  ;  Newton  v.  Russell,  87  N.  Y.  532 ;  Howell 
v.  Mills,  53  id.  322  ;  45  id.  708.)  The  court  below  had  power 
and  jurisdiction  to  issue  the  writ.  (Code  Civ.  Pro.  §§  2120, 
2122,  2129  ;  Wildey  v.  Wa^hhuni,  23  Wend.  227  ;  People  ex 
rel  V.  Nichols,  6  Abb.  [X.  C]  474 ;  Page  v.  Ilardin,  8 
B.  Mon.  648 ;  People  ex  rel  v.  Hill,  65  Barb.  170.)  Tlie 
court  below  erred  in  its  construction  of  the  law  relating  to  the 
subject-matter.  (U.  S.  Const,  art.  1,  §§  8,  10  ;  U.  S.  E.  S.  art 
16,  §  1637  ;  X.  Y.'  Const,  art.  11,  ^g  1,  5  ;  Laws  of  1888,  chap. 
332  ;  Houston  v.  Moore,  5  Wheat.  15  ;  Prigg  v.  PennsyU 
T.ania,  10  Pet.  539  ;  St  urges  v.  Crowninshield,  4  Wheat.  193; 
1  Kent's  Comm.  §  390  ;  Laws  of  1870,  chap.  80,  §  71  ;  Laws 
of  1883,  chap.  298,  §§  3,  7,  75,  147  ;  U.  S.  R.  S.  §§  1625, 
1626,  1630,  1631,  1632,  1634,  1635,  1636,  1637,  1640,  1642, 
165S  ;  Martin  v.  Mott,  12  Wlieat.  19  ;  Laws  of  188^,  chap. 
332,  §§  26,  29,  38,  44 ;  Peojyle  v.  Duane,  121  X.  Y.  375.) 

Charles  F,  Tahor,  Attorney-General,  for  respondent  David 
B.  Iliil.     The  order  of  the  General  Term  is  not  appealable. 
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(Code  Civ.  Pro.  §  2127;  Ileivlett  v.  Wood,  67  K  Y.  394; 
Fisher  V.  Gould,  81  id.  230 ;  Clark  v.  Zourie,  82  id.  580  ; 
People  V.  McCarthy,  102  id.  635.)  It  will  not  be  claimed 
that  the  right  to  the  writ  in  this  ease  was  expressly  conferred 
or  authorized  by  any  statute,  and,  therefore,  it  could  only  be 
issued  as  at  common  law.  (Code  Civ.  Pro.  §  2120  ;  People  ex 
reL  y,  Carwin,  68  K  Y.  408 ;  People  v.  Bd.  Cmiir^,,  97  id. 
43  ;  People  ex  rel,  v.  Bd,  Comrs,,  100  id.  86.)  It  is  respect- 
fully submitted  upon  the  part  of  the  governor  that  in  no  event 
had  the  Supreme  Court  any  jurisdiction  to  issue  a  writ  of  cer- 
tiorari to  review  his  action  in  the  matter  of  special  order  No.  99. 
(Const.  N.  Y.  art.  4 ;  Laws  of  1883,  chap.  299,  §  7  ;  Cooley 
on  Const.  Lim.  [5th  ed.]  138 ;  Southerland  v.  Governor,  29 
Mich.  320  ;  Hawkins  v.  Govetmor,  1  Ark.  570  ;  State  v.  Gov- 
ernor, 25  N.  J.  331 ;  People  v.  Bissell,  19  111.  229  ;  Dennett, 
Petitioner,  32  Maine,  510 ;  Mauran  v.  Smith,  8  R.  I.  192 ; 
Board  V.  MeComh,  92  U.  S.  541 ;  U.  S.  v.  Bla^k,  128  id.  48 ; 
Redfield  v.  Wi/idoni,  137  id.  636.),  There  was  no  foundation 
in  law  for  the  application  made  herein  by  the  relators,  and 
there  is  no  merit  in  the  appeal.  (Const.  IS^.  Y.  art.  4,  §  1 ; 
Laws  of  1883,  chap.  299,  §  7 ;  Laws  of  1888,'  chap.  332 ; 
Mayor,  etc.,  v.  Sands,  105  N.  Y.  218.)  The  statute  does  not 
violate  the  Federal  Constitution  nor  any  act  of  congress. 
(R.  S.  [2d  ed.]  285  ;  Const.  N.  Y.  art.  1,  §  8  ;  Houston  v. 
Ifoore,  5  Wheat.  50 ;  Collector  v.  Daij,  11  Wall.  113 ;  Van 
Brochlin  v.  State,  117  U.  S.  178  ;  U,  S.  v.  Cruikshank,  92 
id.  551 ;  County  of  Mobile  v.  Kimball,  102  id.  691 ;  Sherlock 
V.  AUing,  93  id.  99  ;  Peik  v.  C  P.  Co,,  94  id.  177,  178  ; 
Transportation  Co,  v.  Parkershurg,  107  id.  703 ;  Broion  v. 
Houston,  114  id.  634  ;  Leisy  v.  Hardin,  135  id.  108, 109.)  It 
is  not  necessary  for  the  respondent  here  to  show  that  all  uf  the 
pro\Hl8ions  of  the  Military  Code  of  New  York  are  not  in 
conflict  with  the  acts  of  Congress.  It  is  enough  to  show 
that  so  much  of  the  statute  as  covers  the  act  of  the  comman- 
der-in-chief complained  of  violates  no  statute  of  the  United 
States.  {Presser  v.  Illinois,  116  U.  S.  2^.)  The  relator's 
claim  that  some  of  the  provisions  of  special  order  No.  99  are 
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in  conflict  with  that  provision  of  section  5  of  article  11  of  the 
Constittition  wliich  declares :  "  And  no  commissioned  oilicer 
shall  be  removed  from  office  unless  by  the  senate  on  the  recom- 
mendation of  the  governor,  stating  the  grounds  on  which  &nvh 
removal  is  recommended,  or  by  the  decision  of  a  court-martiiil 
pursuant  to  law,"  is  untenable.  {People  v.  Scrugham^  25 
Barb.  217 ;  People  v.  Ewen^  17  How.  Pr.  378 ;  Gertnum  v. 
Bd.  Supra,,  109  N.  Y.  173 ;  Const.  N.  Y.  art.  11,  §  6.) 

Almet  F.  Jenks  for  respondents  Porter  and  McGrath.  The 
order  is  not  appealable  and  the  appeal  should  be  dismit^se^i- 
(Code  Civ.  Pro.  §  2127 ;  Cushman  v.  Brundett,  50  N.  Y.  iiH*] ; 
K  L.&T.  Co,  V.  B,  T,  Co,,  109  id.  342 ;  Tolman  v.  R,  ft. 
Co,,  92  id.  353 ;  J^oyea  v.  C,  A,  Society,  70  id.  481.)  The 
application  was  properly  disposed  of  for  the  reason  that  tlie 
prayer  of  the  petition  and  the  motions  made  thereon  were  for 
a  writ  directed  to  the  respondents  Porter  and  McGrath  jointly 
and  to  the  commander-in-chief  if  necessary.  {Marburf^  v. 
MaJisoii,  1  Cranch.  137 ;  PeopU  v.  Walker,  68  N.  Y.  4o;^;) 
The  question  of.disbandment  of  military  organizations  bt^iiiLr 
vested  by  la^v  in  the  sound  discretion  of  the  chief  executive  of 
the  state,  in  the  exercise  of  one  branch  of  his  executive  duties, 
the  courts  will  not  interfere  with  his  decision.  (Laws  of  lsr>l, 
chap.  180,  §  1;  People  v.  Sampson,,  25  Barb.  254;  Peoph^  v, 
Scnigham,  25  id.  216 ;  Cooley's  Const.  Lim.  [6th  ed.]  136.) 
The  provisions  of  the  Military  Code  authorizing  the  disband- 
ment  of  organizations  are  not  unconstitutional  as  against  com- 
missioned officers  of  such  organizations.  (Const.  N.  Y.  art 
11,  §  5  ;  People  v.  Scrughain,  25  Barb.  217  ;  Peoph  \ .  Ktoen, 
17  How.  Pr.  375;  17  Barb.  378.)  The  argument  that  the 
relator  Leo  has  been  deprived  of  his  office  contrary  to  the  Con- 
stitution of  this  state  is  unsound.  (Laws  of  1883,  chap.  299, 
§§  7,  44;  Laws  of  1888,  chap.  332.)  The  removal  from  office 
by  a  court-martial  plainly  means,  not  a  removal  from  command 
but  a  discharge  from  the  service  of  the  state,  by  the  depriva- 
tion of  tlie  officei^s  commission.  {State  v.  Mott,  46  N.  J.  L. 
328.)     The  provisions  of  the  Military  Code  of  this  state,  under 
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which  the  order  sought  to  be  reviewed  herein  was  made,  are 
not  in  violation  of  any  provision  of  the  Constitution  of  the 
United  States  or  of  any  law  of  congress.  {Houston  v.  Moore^ 
5  AVheat.  50,  51 ;  Flanders'  Exposition  of  the  Constitution, 
128 ;  Cooley's  Const.  Liin.  [6th  ed.]  29 ;  Sturges  v.  Criyumin- 
shield,  4  Wheat  122-196 ;  Gilman  v.  PUlxiddpUa,  3  Wall. 
713-730;  Diin7ie  v: People,  d4t  111125-127,  129;  U.  S.  Const.  ' 
art.  1,  §  8;  Houston  v.  Moore,  2  S.  &  E.  192;  Presser  v. 
lUinois,  116  U.  S.  252,  267,  268;  Laws  of  1888,  chap.  332, 
.§  7 ;  P.  Co.  v.  KeoTcnk,  92  U.  S.  80 ;  Penniman's  Case,  103 
id.  714.)  The  relator  must  be  held,  therefore,  to  have  assumed 
office  with  the  contingency  in  view  that  he  might  be  deprived 
of  command  in  this  manner.  {People  v.  ScrugJuim,  25  Barb. 
236.)  The  relator  Stryker  has  no  standing  in  court.  (Laws  of 
1888,  chap.  332.) 

Andrews,  J.  The  order  of  October  10,  1890,  disbanding 
company  I,  of  the  22d  regiment  of  tlie  national  guard,  and 
rendering  the  commissioned  officers  thereof  supernumerary, 
was  made  by  the  executive  as  commander-in-chief  of  the  mili- 
tary forces  of  the  state.  (Const,  art  4,  §  4.)  The  power  to 
make  the  order  was  conferred  by  the  7th  section  of  the  Mili- 
tary Code  (Laws  of  1883,  ch.  299),  which  authorizes  the  com- 
mander-in-chief to  alter,  divide,  annex,  consolidate,  disband  or 
reorganize  the  brigades,  regiments,  battalions,  troops,  batteries 
and  companies  of  the  uniformed  militia,  "  whenever,  in  his  judg- 
ment, the  efficiency  of  the  state  forces  will  be  thereby  increased." 

By  the  44th  section,  as  amended  by  cliapter  332  of  the  Laws 
of  1888,  commissioned  officers  of  disbanded  organizations  are 
characterized  as  "  supernumerary,"  and  they  are  exempt  from 
military  duty,  except  in  case  of  war,  insurrection  and  rebellion, 
on  condition  of  reporting  themselves  annually  to  the  adjutant- 
general,  but  they  may  be  assigned  by  the  commander-in-chief  • 
to  active  duty. 

Enlisted  men,  discharged  by  reason  of  consoUdations  or  the 
disbandment  of  the  organization  of  wliich  they  are  members, 
fall  back  into  the  general  body  of  citizens  as  part  of  the  reserve 
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militia  of  the  state,  and  unless  re-enlisted,  the  time  of  their 
prior  service,  if  less  than  five  years,  is  not  counted  in  deter- 
mining a  claim  to  exemption  from  military  or  jury  duty- 
(Military  Code,  §  13,  as  amended  by  act  of  1888;  also  §§  1, 
145.) 

The  present  appeal  is  by  the  relators  (one  the  captain  and 
the  other  a  private  in  company  I,  of  the  22d  regiment),  from 
the  denial  of  the  General  Term  of  the  first  department  of  their 
application  for  a  writ  of  certiorari  to  review  the  validity  of 
the  order  of  October  10,  1890.  The  granting  of  a  writ  of 
certiorari  to  review  the  determination  of  a  body  or  oflicer  is  in 
the  discretion  of  the  General  or  Special  Term.  (Code  Civ. 
Pro.  §  2127.)  This  would  be  a  conclusive  answer  to  this 
appeal,  except  for  the  claim  that  the  writ  was  denied  by  the 
court  for  want  of  power  to  issue  it  in  the  case  presented.  But 
assuming  that  the  order  of  the  General  Term  denying  the 
application  proceeded  exclusively  upon  the  waYit  of  power,  we 
are  of  opinion  that  the  application  was  proj>erly  denied  on  the 
merits,  and  also  for  the  reason  that  the  order  of  October  10, 
1890,  disbanding  the  company,  is  not  in  its  nature  reviewable 
on  certiorari. 

It  is  claimed  that  the  order  in  question  violates  that  clause 
of  section  5  of  article  11  of  the  State  Constitution,  which 
declares  that  "  no  commissioned  officer  (in  the  militia)  shall  be 
removed  from  office  unless  by  the  senate  on  the  recommenda- 
tion of  the  governor,  stating  the  git)unds  on  which  such 
remov'al  is  recommended,  or  by  the  decision  of  a  court-martial 
pursuant  to  law."  This  question  has  come  before  the  Supreme 
Court  in  two  cases,  and  in  both  was  decided  adversely  to  the 
contention  of  the  relators.  (People  v.  Scrugham^  25  Barb. 
21 7 ;  PeopU  ex  rel,  v.  Ewen ,  1 7  How.  Pr.  3  75.)  The  decisions  in 
those  cases  proceeded  upon  satisfactory  reasons.  The  depriva- 
tion of  an  officer  of  command  is  not  a  removal  from  his  office. 
An  officer  rendered  supernumerary  by  the  disbandment  of  the 
organization  in  which  he  holds  command,  does  not  thereby  lose 
his  rank  or  commission.  He  is  relieved  from  active  service 
until  he  shall  be  assigned  to  duty  again  by  the  commander-in- 
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chief,  or  is  appointed  or  elected  to  another  command.  The 
Constitution  prohibits  a  removal  of  an  oflScer  from  office 
except  in  the  method  prescribed.  But  an  officer,  so  long  as  he 
retains  his  commission,  retains  his  office.  The  question  of  the 
status  of  supernumerary  officers  was  considered  by  Caleb 
Cnshing,  when  attorney-general  of  the  United  States,  in  the 
Matter  of  Virginia  Bouyity  Land  Warrants  (6  Opinions  of 
Atty.-Genl.  252),  He  said :  "  The  supernumerary  officers  were 
not  out  of  commission  nor  discharged.  Out  of  commission 
and  out  of  service  are  different  things  in  military  science."' 
The  word  "  office,"  used  in  this  section  of  the  Constitution, 
is  synonymous  with  "commission."  It  is  the  commission 
which  constitutes  a  man  a  military  officer.  The  final  sentence 
of  the  section,  which  immediately  follows  the  language  quoted, 
shows  the  identity  in  meaning  between  the  two  words,  in  the 
understanding  of  the  body  which  drafted  that  instrument. 
The  sentence  is:  "The  present  officers  of  the  miUtia  shall  hold 
their  commissions  subject  to  removal  as  above  provided." 
The  contention  that  rendering  an  officer  supernumerary, 
under  the  act  of  1883,  was  a  removal  from  office  within  the 
Constitution,  is,  we  think,  untenable. 

But  the  main  question  argued  before  us  in  behalf  of  the 
relators,  relates  to  the  constitutionality  of  the  7th  section  'of 
the  act  of  1880,  under  the  Federal  Constitution  and  statutes. 
The  claim  in  brief  is  that  power  in  the  state  legislature  to 
authorize  the  disbandment  of  any  part  of  the  military  force 
of  the  state,  is  excluded  by  the  provisions  of  the  Federal  Con- 
stitution and  the  laws  of  Congress  enacted  pursuant  thereto, 
relating  to  the  militia.  The  power  conferred  upon  Congress  by 
subdivision  15,  section  8,  article  1  of  the  Federal  Constitution, 
"  to  provide  for  organizing,  arming  and  disciplining  the  militia, 
and  for  governing  such  part  of  them  as  may  l)e  employed  in  the 
service  of  the  United  States ;  reserving  to  the  states  respect- 
ively the  appointment  of  the  officers  and  the  authority  of  train- 
ing the  militia  according  to  the  discipline  prescribed  by  Con- 
gress," does  not  exclude  state  legislation  upon  the  same  subject, 
unless  the  power  conferred  on  Congress  is  actually  exercised. 
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The  power  to  control  and  organize  the  militia  resided  in  the 
several  states  at  the  time  of  the  adoption  of  the  Constitution 
of  the  United  States  and  was  not  taken  away  by  that  instru- 
ment The  power  of  legislation  over  the  subject  after  its  adop- 
tion, was  concurrent  in  the  stMes  and  in  Congress,  and  the  power 
of  state  legislation  remained  until  Congress,  in  the  exercise  of 
the  power  conferred  upon  it  by  the  Constitution,  had  legislated. 
State  legislation,  in  relation  to  the  militia,  is  only  excluded  when 
repugnant  to  or  inconsistent  with  federal  legislation,  enacted 
within  the  purview  of  the  power  conferred  by  the  Federal 
Constitutioji,  and  there  is  authority  for  regarding  state  legisla- 
tion as  inconsistent,  which  undertakes  to  supplement  laws 
passed  by  Congress,  covering  the  subject  of  the  power  by  annex- 
ing new  qualifications  or  incidents  not  prescribed  by  the  federal 
law.  The  general  question  wtus  elaborately  considered  in  the 
case  of  IlousUni  v.  Moore  (5  Wheat.  15),  which  involved  the 
question  of  the  right  of  courts-martial  04-ganized  under  the 
laws  of  a  state,  to  punish  delinquent  militia  men. 

In  the  absence,  therefore,  of  a  law  of  Congress  prohibiting 
it,  or  inconsistent  with  a  stiite  statute  which  authorizes  the  dis- 
bandment  of  a  company  of  the  national  guard,  the  order  of  the 
commander-in-chief  is  not  in  contravention  of  the  Federal  Con- 
stitution. The  acts  of  Congress  in  respect  to  the  militia,  com- 
mencing with  the  act  of  1792,  are  now  consolidated  in  the 
Revised  Statutes  of  the  United  States  (§  1625,  et  seq.).  By 
these  acts  the  militia  comprise  the  whole  male  population  of  the 
several  states  between  tlie  ages  of  eighteen  and  forty-five  years. 
They  provide  for  their  enrollment  and  equipment  and  their 
organization  and  arrangement  into  divisions  and  other  subor- 
dinate bodies,  and  that  tlie  discipline  prescribed  for  the  regular 
army  shall  be  observed.  The  statutes  are  filled  with  details 
which  are  practically  obsolete  in  the  actual  situation.  The  sys- 
tem has  grown  up  and  prevails  in  most  of  the  states  of  organ- 
izing therein  under  state  authority  certain  bodies  of  men  out 
of  the  great  body  of  the  militia,  as  a  uniformed  force  known 
as  the  national  guard.  They  are  a  paii:  of  the  militia  of  the 
state.     Tlieir  limited  number  makes  it  possible  to  arm,  equip 
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and  discipline  them  more  perfectly,  and  to  bring  tliem  to  a 
much  higher  degree  of  efficiency  as  a  militia  force,  than  can 
be  attained  by  the  great  body  of  the  militia.  They  are  always 
available  in  an  emergency  requiring  the  prompt  exertion  of 
tUe  military  power  of  the  state  and  nation,  and  their  useful- 
ness was  signally  proved  in  the  war  of  the  rebellion.  The  state 
assumes  the  burden  of  maintaining  them.  They  are  subject 
to  the  orders  of  the  chief  executive  of  the  state  as  commander- 
in-chief,  until  called  into  the  actual  service  of  the  United  States 
(State  Const.  §  2,  art.  2).  They  are  organized  and  governed 
pursuant  to  state  statutes  and  are  disciplined  in  substantial  con- 
formity with  the  discipline  of  the  army  of  the  United  States. 
(Laws  of  1883,  c.  299,  §  8.) 

We  perceive  no  reason  to  doubt  the  power  of  the  state  to 
organize  the  national  guard.  Section  1630  of  the  United 
States  Revised  Statutes  declares  "  the  militia  of  each  state  shall 
be  arranged  into  divisions,  brigades,  regiments,  battalions  and 
companies,  as  the  legislature  of  the  state  may  direct."  The  fact 
that  but  a  portion  of  the  militia  have  been  so  organized  does 
not  impair  the  validity  of  such  organizations  as  have  been  made. 
It  is  contended,  however,  that  the  power  of  the  state  to  dis- 
band an  organization  once  made  is  not  conferred  by  the  section 
of  the  United  States  statutes  above  quoted.  Assuming,  but 
without  deciding,  that  authority  to  disband  a  company  must 
be  found  in  the  federal  statute,  we  are  of  opinion  that  this 
power  is  implied  in  the  power  given  by  section  1630  of  the 
United  States  statutes  above  quoted  to  prganize  and  arrange. 
It  would  be  a  very  inconvenient  construction  to  hold  that  the 
power  to  organize  did  not  include  the  power  to  rearrange  or 
disband  a  particular  organization,  to  promote  the  efficiency  of 
the  force.  We  entertain  no  doubt  that  it  was  the  intention  of 
Congress  that  the  whole  subject  of  organization  and  reorgan- 
ization should  remain  under  the  control  of  the  respective  states, 
subject  to  the  power  of  Congress,  and  that  the  power  conferred 
on  the  commander-in-chief  by  the  act  of  1880,  to  disband  an 
existing  military  organization,  is  not  in  conffict  with  the  Con- 
stitution or  statutes  of  the  United  States.  The  certiorari 
Sickels— Vol.  LXXXI.         64 
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might  have  been  properly  refused  on  the  merits,  as  was  in  fact 
the  case,  as  appears  from  the  opinions  below.  {SeejProctor  v. 
Sto7ie,  1  Allen,  193,  and  opinion  of  judges  annexed.) 

We  are  also  of  opinion  that,  assmiiing  the  invalidity  of  the 
order  of  October  10,  1890,  the  question  is  not  reviewable  on 
certiorari  at  the  instance  of  the  relators.  It  is  the  order  of  the 
commander-in-chief  of  the  military  forces  of  the  st^te.  It  is 
revocable  by  the  authority  which  issued  it.  The  relators  have 
no  such  interest  as  entitles  them  to  the  interposition  of  the  civil 
courts.  The  order  deprives  them  of  no  property,  subjects 
them  to  no  penalty,  and  affects  no  personal  right  cognizable  in 
a  civil  tribunal.  The  officer  who  complains  is  still  an  officer 
as  before,  and  the  fact  that  his  command  is  taken  away  is  the 
result  of  a  military  order  of  his  superior,  and  he  must  seek  his 
redress  in  an  aj)peal  to  him.  Deprivation  of  command  is  not 
a  civil  injury.  The  private  soldier  who  complains  has  no 
vested  right  which  is  affected  by  his  discharge  from  the  service. 
(See  People  ex  reL  v.  lioper^  35  N.  Y.  629.)  If  tlie  order 
is  void,  company  I  is  not  disbanded  and  the  relator  is  still  a 
member  of  the  company.  The  order  was  not  a  judicial  determi- 
nation, and  such  determination  only  is  reviewable-on  certiorari. 
{People  ex  pel.  v.  Walter^  68  N.  Y.  410;  PeopU  ex  vel.  v. 
Board  of  Commissioners^  etc,y  97  id.  43.)  The  statute  author- 
izing it  put  the  matter  in  the  discretion  of  the  commander-in- 
chief,  and  because  that  discretion  was  confided  to  his  judg- 
ment, this  did  not  make  its  exercise  a  judicial  act.  Xor  does 
the  fact  that  an  act  of  the  legislature  is  unconstitutional  alone 
authorize  the  intervention  of  the  judicial  power.  Where  such 
an  act  is  sought  to  be  enforced  against  an  individual,  so  as  to 
touch  some  private  right  or  interest  cognizable  by  courts  of 
law,  then  he  may  invoke  their  aid. 

The  facts  of  this  case  do  not,  we  think,  authorize  such  inter- 
vention by  certiorari.  (See  Adain^,  Petitioner^  etc,^  4  Pick, 
25  ;  State  ex  reL  Grove  v.  Mott,  46  N.  J.  L.  328.) 

The  order  should,  therefore,  be  affirmed. 

All  concur. 

Order  affirmed. 
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T.  Scott  Thaoher,  as  Executor,   etc.,  Eespondent,  v.  Hope 
Cemetery  Association,  Appellant. 

Defendant,  a  cemetery  association,  borrowed  moneys  of  various  persons, 
issuing  to  tliem  certificates,  by  which,  after  certifying  that  the  persons 
named,  each  had,  at  the  date  thereof,  loaned  to  it  the  sum^  stated,  it 
agreed  that  one-half  of  the  proceeds  of  sales  of  lots  in  its  cemetery  should 
be  applied  to  the  payment  of  the  sura  loaned,  and  interest.  With  the 
moneys  so  borrowed  it  purchased  land,  laid  it  out  into  lots  and  improved 
it  as  a  cemetery.  In  an  action  upon  one  of  the  certificates  it  appeared 
and  was  found  that  defendant  received  from  the  sales  of  lots  a  sufficient 
sum,  applidible  by  the  terras  of  the  certificate  to  its  payment,  more  than 
ten  years  before  the  commencement  of  the  action.  Held,  that  the  acti'-n 
was  barred  by  the  Statute  of  Limitations,  and  this,  although  the  court 
found  that  neither  S.,  plaintiff's  testator,  to  whom  the  certificate  was 
issued,  nor  plaintifiF  had  knowledge  more  than  six  years  before  the  action 
was  commenced  of  the  facts  as  to  the  receipt  of  money  applicable  to  the 
payment  of  the  loan;  that  by  the  terms  of  the  certificates  defendant  did 
not  become  a  trustee  for  the  holders,  and  no  trust  was  created  of  any 
kind;  but  assuming  they  did  not  create  a  general  obligation  to  pay  the 
sums  borrowed,  as  to  which  quare,  but  only  created  an  obligation  to 
pay  the  loan  out  of  moneys  received  from#the  sale  of  lots,  such  moneys 
did  not  in  any  sense  belong  to  the  holders  of  the  certificates,  but  belonged 
to  it,  and  when  it  failed  to  ripply  the  proceeds  as  stipulated  it  became 
,  liable  to  an  action  at  law  for  breach  of  its  contract  obligations,  and 
such  an  action  was  barred  by  the  statutes  after  six  years. 

It  seemti  that  if,  from  facts  peculiar  to  the  case,  an  equitable  action  could 
have  been  commenced,  it  was  necessary  to  commence  it  within  ten  years 
from  the  time  the  cause  of  action  accrued. 

The  act  under  which  defendant  was  organ izetl  (Chap.  138,  Laws  of  1847, 
as  amended  by  §  4,  chap.  103,  Laws  of  1860),  provides  that  nothing 
therein  contained  "shall  be  construed  to  create  a  lien  upon  lots  belonging 
to  individual  proprietors,  ♦  ♦  *  nor  any  other  or  greater  liability 
against  the  association  or  trustees  issuing  said  certificates  than  may  be 
necessary  to  enforce  the  faithful  application  of  the  proceeds  of  sales  in 
the  redemption  thereof."  Held,  that  assuming  the  certificates  were 
issued  in  accordance  with  said  act,  and  that  defendant  was  only  obli- 
gated to  apply  moneys  received  from  sales,  when  it  did  receive  sufficient 
from  that  source  applicable  to  the  payment  to  pay  all  of  the  certificatas, 
a  cause  of  action  accrued  which  was  barred  by  the  statute,  whether 
plaintiff's  remedy  was  legal  or  equitable. 

(Argued  April  28,  1891;  decided  June  2, 1891.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  tifth  judicial  department,  entered  upon  an  order 
made  March  25, 1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Tenn. 

This  action  was  brought  to  compel  defendant  to  account  for 
and  apply  sufficient  of  the  moneys  received  by  it  as  one-half 
tlie  proceeds  of  the  sales  of  its  cemetery  lots,  to  redeem  and 
discharge  a  certificate  issued  by  it  to  plaintiff's  testator, 

A  copy  of  said  certificate  and  the  facts,  so  far  as  material, 
are  set  forth  in  the  opinion. 

James  11,  Stevens  for  appellant.  The  action  was  barred  by 
the  Statute  of  Limitations.  (Code  Civ.  Pro.  §  381.)  The 
cause  of  action  accrued  every  six  months  after  the  receipts  by 
the  defendant  of  the  moneys  from  the  sales  of  lots  according 
to  and  by  force  of  the  contract.  {Mills  v.  Mills^  23  N".  Y.  S. 
R  606 ;  7  Johns.  Ch.  90 ;  103  N.  Y.  672  ;  Ga)%^ey  v.  N,  Y, 
L.  ik  P.  Co,,  27  N.  Y.  S.  R.  389.)  There  is  no  express 
technical  trust.     (Laws  df ,  1852,  chap.  280,  §  3.) 

A,  S,  KenduU  for  respondent.  The  claim  is  not  barred^ by 
the  Statute  of  Limitations.  {Kane  v.  Bloodgood\  7  Johns.  Ch. 
90;  Lammar  \,  Stoddard,  103  N.  Y.  672;  McAHhur  v.^ 
Gordon,  51  Hun,  511 ;  Spatildififf  v.  Arnold,  24  N.  Y.  S.  K. 
879 ;  Thacher  v.  IT.  C.  Assn.,  46  Hun,  594 ;  Code  Civ.  Pro. 
§  410.)  The  form  of  the  demand  for  judgment  in  the  com- 
plaint does  not  preclude  the  plaintiff  from  having  the  equitable 
relief  to  which  alone  he  is  entitled  in  this  action.  {Hale  v.  0. 
iV.  Bank,  49  N.  Y.  626.)  The  witness  Andy  L.  Smith  was 
interested  in  the  event  of  this  action,  and,  therefore,  incompe- 
tent to  testify  to  a  personal  transaction  between  the  witness 
and  deceased.  (Code  Civ.  Pro.  §  829  ;  Barton  v.  Scrawling, 
31  Hun,  467  ;  1  Greenl.  on  Ev.  §  394.)  The  defendant  h-as 
ho  defense  of  vltra  vires  to  the  claim  in  this  action.  (Mora- 
wetz  on  Corp.  [2d  ed.]  §g  655,  686,  689,  693,  716;  W,  A, 
Co.  V.  Barlow,  63  X.  Y.  62;   Strain  v.  Fdson,  112  id  214, 
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215 ;  B,  Z.  H.  Co,  v.  jRoach^  97  id.  378 ;  Mayor^  etc,,  v. 
Sonnehom,  113  id.  423 ;  Woodruff  v.  E.  R.  Co.,  93  id.  609, 
618,  619  ;  Ketcimm  v.  City  of  Buffalo,  14  id.  356.) 

Earl,  J.  Otis  Tliacher  died  on  the  14th  day  of  March, 
1868,  leaving  a  will  appointing  the  plaintiff  executor  thereof. 
The  will  was  admitted  to  probate  on  the  sixth  day  of  May 
thereafter,  and  letters  testamentary  thereon  were  then  issued 
to  the  plaintiff.  Many  years  afterward,  on  the  5th  day  of 
October,  1883,  he  brought  this  action  to  enforce  the  payment 
of  the  money  mentioned  in  a  certificate  issued  by  the  defend- 
ant, of  which  the  following  is  a  copy  : 

"  Hope  Cemetery  Association, 
"  No.  25. 

"  We  certify  that  Otis  Thacher  ha*  this  day  loaned  to  the 
Hope  Cemetery  Association  Three  Hundred  Dollars.  It  is 
agreed  upon  the  part  of  the  said  Association  that  one-half  of  the 
receipts  from  the  sale  of  lots  shall  be  applied  exclusively  to 
the  payment  of  the  sum  of  Twenty- Five  Hundred  Dollars 
loaned  to  tlie  Association  by  divers  persons,  of  which  the  said 
sura  of  $300  fonns  a  part,  and  for  tlie  payment  of  the  interest 
thereon,  said  interest  to  be  payable  annually,  and  the  receipts 
to  be  so  applied  shall  be  distributed  on  the  1st  day  of  July  and 
the  Ist  day  of  January  in  each  year,  until  said  sum  shall  be 
fully  paid. 

''August  1,  1864.  A.  L.  SMITH,  President 

"  M.  ADSIT,  Treasurer:' 

Early  in  August,  1864,  by  this  certificate  and  other  certifi- 
cates issued  to  other  persons,  the  defendant  borrowed  about 
the  sum  of  $3,200,  and  out  of  the  money  so  borrowed  it  paid 
for  land  purchased  of  Otis  Thacher  the  sum  of  $1,527.75,  and 
the  balance  of  the  money  it  used  for  improving  its  cemetery, 
and  for  its  other  general  purposes.  The  land  so  purchased 
was  divided  into  cemetery  lots  to  be  sold,  and  it  was  the  one- 
half  of  the  receipts  of  the  sales  of  such  lots  which  were  to  be 
applied  on  the  certificates.  The  court  at  Special  Term  found 
that  the  proceeds  "  of  sales  of  lands  conveyed  by  the  defend- 
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ant  in  lots,  sufficient  to  pay  tlie  certificate  in  question,  and 
applicable  to  the  payment  thereof,  were  received  by  the 
defendant  more  than  ten  years  prior  to  the  commencement  of 
this  action."  Upon  that  finding  the  defendant  claims  that  the 
plaintiffs  cause  of  action  upon  the  certificate  was,  at  the  time 
of  the  commencement  of  this  action,  barred  by  the  Statute  of 
Lnnitations.  The  court  further  found  "  that  the  plaintiff  did 
not,  nor  did  his  testator  have  actual  knowledge  for  more  than 
ten  years  before  the  commencement  of  this  action  of  the  facts 
in  regard  to  the  receipt  of  money  from  the  sale  of  lots  by  the 
defendant  out  of  which  receipts  the  plaintiffs  right  of  action 
here  depends ;  nor  did  either  of  them  have  such  knowledge 
more  than  six  years  before  the  commencement  of  this  action ;  ^ 
and  upon  that  finding  it  based  its  conclusion  that  the  cause  of 
action  was  not  barred  by  the  statute. 

From  the  opinion  of  the  court  below,  and  from  the  argu* 
ment  of  the  counsel  for  the  plaintiff,  it  appears  that  the  court 
reached  the  conclusion  that  the  cause  of  action  was  not  barred 
by  the  statute  because  it  held  that  by  the  terms  of  the  certifi- 
cate the  defendant  became  a  trustee  of  the  moneys  receive<l 
from  the  sale  of  lots  for  the  benefit  of  the  plaintiff  and  other 
holders  of  certificates  and  that,  therefore,  the  cause  of  actioa 
did  not  accrue  until  the  plaintiff  demanded  "  or  ought  to  have 
demanded  an  accounting  and  application  of  his  distributivo 
share,  or  the  defendant  in  some  way  denied  the  plaintiffs  right, 
so  that  its  holding  of  the  money  became  adverse." 

It  appears  to  be  conceded  that  this  recovery  cannot  be  upheld 
against  the  defense  of  the  Statute  of  Limitations,  except  by 
holding  that  the  defendant,  in  some  way,  became  the  trustee 
of  the  plaintiff  and  other  holdei-s  of  certificates,  and  that  the 
statute  could  not  be  set  running  until,  in  some  way,  it  repudi- 
ated, or  refused  upon  demand,  to  perform  the  trust. 

If  we  consider  this  certificate  without  reference  to  the  stat- 
utes governing  the  defendant,  we  think  it  impossible  to  read  it  , 
as  creating  a  trust  of  any  kind.     It  is  not  entirely  clear  that  it 
does  not  create  a  general  obligation  against  the  defendant  to 
pay  the  $300,  borrowed.     But  we  will  assume  that  it  did  not, 
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and  that  the  only  obligation  of  the  defendant  was  to  pay  the 
$300  and  interest  at  the  times  mentioned  out  of  moneys 
received  from  the  sales  of  lots.  The  real  estate  belonged  abso- 
lutely to  it,  and  the  moneys  received  from  the  sales  of  lots  also 
belonged  to  it  They  did  hot  in  any  sense,  legally  or  equit- 
ably, become  the  moneys  of  the  holders  of  the  certificatea  If 
after  the  monej's  were  received  they  had  been  absolutely  lost 
without  the  fault  of  the  defendant,  the  loss  would  have  fallen 
upon  it  and  not  upon  the  holders  of  the  certificates.  It  cannot 
well  be  claimed  that  if  the  defendant  had  been  an  individual 
and  had  received  this  money  and  refused  to  apply  it,  he  would 
have  been  liable  to  arrest  under  section  549  of  the  Code  of 
Civil  Procedure,  on  the  ground  that  he  had  received  the  money 
in  a  fiduciary  capacity  and  had  embezzled  or  misapplied  it. 
Nor  wotdd  he  have  been  guilty  of  grand  larceny  under  section 
541  of  the  Penal  Code  for  receiving  money  as  a  trustee  and 
withholding  or  misappropriating  the  same.  The  sole  obliga- 
tion assumed  by  the  defendant  by  the  execution  of  tlie  certifi- 
cates was  to  apply  the  moneys  received  from  the  sales  of  lots 
as  therein  specified,  and  when  it  failed  to  so  apply  them  it 
became  liable  to  an  action  for  a  breach  of  its  contract  obliga- 
tion. It  was  obliged  to  apply  the  money  so  received  semi- 
annually, and  the  instrument  must  be  treated  as  to  its  legal 
effect  as  if  it  had  been  payable  in  semi-annual  installments  ; 
and  for  default  in  the  payment  of  any  installment  an  action 
could  at  once  have  been  brought  to  recover  the  amount  due 
for  such  installment ;  and  when  all  the  installments  became  due, 
as  they  did  more  than  ten  years  before  the  commencement  of 
this  action,  then  the  entire  amount  specified  in  the  certificate 
was  due,  and  an  action  could  then  have  been  brought  against 
the  defendant  to  recover  the  whole  amount  thereof ;  and  an 
ordinary  action  at  law  is  the  proper  remedy  in  such  a  case. 
'{Mills  V.  Mills,  115  N.  Y.  80.) 

But  even,  if  from  facts  peculiar  to  the  case,  an  equitable 
action  could  have  been  Commenced,  then,  as  against  tlie  Statute 
of  Limitations,  it  was  necessary  to  commence  it  within  ten 
years  from  the  time  tlie  cause  of  action  accrued. 
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If  this  had  been  an  agreement  to  take  the  plaintilFs  money 
and  hold  and  apply  it  as  expressed  in  the  certificate,  or  the 
money  of  some  other  person,  the  relation  of  a  trustee  might 
have  been  created.  But  here  the  agreement  was  to  apply  the 
defendant's  own  money  to  the  payment  of  its  ow^n  debt,  and 
we  know  of  no  principle  of  law  which  will  allow  us  to  hold 
that  in  such  a  case  a  trust  has  been  created.  One  may  agree 
to  set  apart  and  hold  one-half  of  his  income  and  pay  it  to 
his  creditor;  or  he  may  agree  to  set  apart  and  hold  one- 
half  of  the  proceeds  of  the  sale  of  specified  real  or  personal 
property  for  the  payment  of  his  debts;  and  yet  in  such 
cases  he  would  only  create  a  general  personal  obligation  to 
perform  his  agreement,  and  for  a  breach  of  it  a  i-ecovery 
could  be  had  as  for  a  breach  of  any  other  contract ;  and  even 
if  an  equitable  action  could  in  some  way  be  commenced  to 
reach  the  money  in  the  hands  of  the  promisor,  it  would  be 
needful  to  prove  that  the  money  was  in  his  hands  and  that  the 
action  had  been  commenced  within  ten  years  after  a  right  to 
bring  it  had  accrued. 

We  have  thus  far  considered  this  certificate  without  refer- 
ence to  the  statutes  governing  the  defendant.  It  was  organ- 
ized under  the  act,  chapter  133  of  the  I^aws  of  184Y,  and  acts 
amendatory  thereof.  (Chap.  80,  Laws  of  1852;  chap.  122, 
Laws  of  1853  ;  chap.  163,  Laws  of  1860.)  It  is  claimed  on 
behalf  of  the  defendant  that  this  certificate  was  not  issued  in 
pursuance  of  or  in  conformity  with  those  acts,  and  hence  that 
it  is  in  no  way  governed  by  them.  Without  particularly 
referring  to  their  provisions,  we  will  assume,  as  contended  by 
the  plaintiff,  that,  with  the  exception  that  the  certificate 
was  unsealed,  it  was  isvsued  in  accordance  with  those  acts,  and 
that,  therefore,  it  is  one  of  the  certificates  provided  for  in  the 
acts.  Section  4  of  the  act  of  1860  provides  as  follows : 
"'  Nothing  in  this  act  contained  shall  be  construed  to  create 
a  lien  upon  lots  or  plats  belonging  to  individual  proprietors 
within  the  cemetery  limits,  nor  any  other  or  greater  liability 
against  the  association  or  tnistees  issuing  said  certificates 
than  may  be  necessary  to  enforce  the  faithful  application  of 
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the  proceeds  of  sales  in  the  redemption  thereof  in  the  manner 
aforesaid." 

The  effect  of  this  section  is  that,  by  issuing  these  certificates 
to  be  paid  out  of  moneys  received  from  the  sales  of  lots,  no 
lien  was  created  upon  the  cemetery  lots  owned  by  individ- 
uals, and  that  no  other  or  greater  liability  was  incurred  by  the 
defendant  or  its  trustees  in  issuing  the  certificates  than  was 
necessary  "to  enforce  the  faithful  application  of  the  pro? 
ceeds  of  sales  in  the  redemption "  of  the  certificates.  To 
understand  the  force  of  this  section  it  is  necessary  to  ascer- 
tain the  obligation  assumed  by  the  defendant  by  the  terms  of 
the  certificate  under  the  statute.  That  was  not  a  general 
obligation  to  pay  the  certificate,  but  to  pay  it  only  out  of  the 
proceeds  of  the  moneys  received  from  the  sales  of  lots.  If  it 
never  received  any  money  from  the  sales  of  lots  it  could  not 
be  compelled  to  pay  any  upon  the  certificates.  If  it  did 
not  receive  money  enough  from  that  source  to  pay  all  the  cer- 
tificates it  could  be  required  only  to  apply  such  money  as  it 
received.  If  it  received  money  enough  to  pay  them  all,  then 
it  was  required  to  apply  it  in  paying  all.  And  for  a  failure  to 
so  apply  it,  by  what  form  of  action  could  payment  be  enforced  ? 
It  would  be  sufficient  to  commence  an  action,  as  we  have  above 
stated,  for  a  breach  of  its  obligation,  and  thus  a  recovery  from 
it  could  be  had  for  the  money  which  it  ought  to  have  applied. 
It  cannot  be  said  that  an  action  in  equity  was  absolutely  neces- 
sary. There  might  be  circumstances  and  complications  which 
would  render  such  an  action  necessary ;  but  ordinarily  an 
action  at  law  would  be  sufficient,  in  which  t!ie  holder  of  a  cer- 
tificate could  recover  by  showing  that  tlie  defendant  had 
received  money  which  it  ought  to,  but  had  not,  applied.  But 
even  if  an  equitable  action  was  necessary  against  the  defend- 
ant, the  right  to  that  action  certainly  accrued,  as  to  the  whole 
amount  due  upon  the  certificates,  when  sufficient  money  had 
been  received  from  the  sales  of  lots  to  pay  the  whole  accord- 
ing to  the  terms  of  tlie  certificates,  and  that  was  more  than  ten 
years  before  the  commencement  of  this  action. 

Therefore,  taking  any  view  of  this  case  justified  by  the  law 
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and  the  facts,  whether  the  remedy  of  the  plaintiff  be  legal 
or  equitable,  his  cause  of  action  was  barred  and  his  complaint 
should  have  been  dismissed. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Maky  Timlin,  as  Administratrix,  etc.,  Respondent,  v.  The 
/^^^jry^  ^  Standard  Oil  Company  et  al.,  Appellants. 

126   514  Where  the  owner  of  premises  knows,  or,  by  the  exercise  of  reasonable 

165   125  care,  can  ascertain  that  they  have  upon  them  a  nuisance,  dangerous  to 

the  public  or  an  adjoining  owner,  it  is  his  duty  to  abate  it  before  leasing 
the  property;  if  he  leases  without  doing  this,  he  is  liable  to  respond  in 
damages  to  anyone  injured  in  consequence  of  the  nuisance;  and  this  Is 
so,  although  he  did  not  create  the  nuisance. 

The  same  liability  rests  upon  a  tenant  who  sublets  the  premises  knowing 
or  being  chargeable  with  knowledge  of  the  existence  of  the  nuisance. 

Edwards  v.  N.  T.  <fe  //.  R.  R.  Go.  (98  N.  Y.  245),  distinguished. 

Responsibility  for  such  a  nuisance  is  not  imposed  upon  the  tenant  sin^ply 
by  his  acceptance  of  a  lease,  and  to  establish  a  liability  on  his  part,  it 
must  be  shown  that  he  had  notice  of  the  existence  of  the  nuisance,  or 
that  time  enough  had  elapsed  in  which  he  could  have  obtained  knowl- 
edge thereof  by  the  exercise  of  proper  care. 

As  to  whether  the  rule  holding  a  tenant  liable,  applies  in  case  of  one  who 
leases  and  has  possession  of  but  part  of  a  structure,  and  where  the  nuis- 
ance consists  in  the  dangerous  condition  of  a  main  wall  of  the  structure, 
qu(Fre. 

Timlin  v.  6'.  0.  Co.  (54  Hun,  44),  reversed  as  to  the  individual  defendants. 

(Argued  April  28,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Suprqme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  September  10, 1889,  which  aflBrmed  a  judgment  in  favor 
of  plaintifi  entered  upon  a  verdict. 

The  nature  of  the  action  and  tlie  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Matthew  Hale  for  appellant  companies.  The  motion  of  the 
defendant,  the  Acme  Oil  Company,  for  a  nonsuit  should  have 
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been  granted,  and  a  verdict  on  belialf  of  this  defendant  should 
have  been  directed.  {Ahe?*n  v.  Steele^  115  N.  Y.  204.)  Tlie 
motions  for  a  nonsuit  should  have  been  granted  as  to  both  the 
oil  companies  defendants.  i^Peiyple  v.  Townaend^  3  Hill,  479 ; 
Wood  on  Nuisance,  §§  73,  838 ;  McDonough  v.  Giltnai}^  3 
Allen,  264 ;  WenzUck  v.  McCotter,  87  N.  Y.  122 ;  Clancy  v. 
Bym^,  50  id.  129 ;  Edwards  v.  JS\  Y.  cfe  //.  li.  B,  Co,,  98 
id.  245;  WoI/y.  K'dpatrick,  101  id.  146;  Nelson  v.  Z.  B, 
Co,,  L.  R.  [2  C.  P.  Div.]  311 ;  Oddl  v.  Solomon,  99  N.  Y. 
635 ;  Ilo-iise  v.  Metcalf,  27  Conn.  631 ;  Rosewell  v.  Prior,  2 
Cro.  372 ;  Channtler  v.  Robinson.,  4  Exch.  163 ;  Cheetham  v. 
Hampton,  4  T.  R.  318 ;  Russell  v.  Shelto7i,  L.  R.  [3  Q.  B.] 
449.)  Plaintiff  cannot  recover  upon  a  ground  not  stated  in  his 
complaint.  {Romeijn  v.  Sickles,  108  N.  Y.  650 ;  Day  v.  New 
Lots,  107  id.  148 ;  TF.  M.  c&  R,  Co.  v.  Thayer,  50  Hun,  516.) 
Defendant  was  entitled  to  a  charge  that  if  the  appearance  of 
the  wall  was  such  that  one  not  an  expert  could  tell  by  looking 
at  it  that  it  was  in  a  dangerous  condition  and  liable  to  fall,  it 
was  negligence  on  his  part  to  expose  himself  to  such  danger. 
(1  S.  &  R  on  Neg.  §  92.) 

Zonis  MarshaJl  and  Nathaniel  C.  Moak  for  Murphey  & 
Liscomb,  appellants.  The  oil  companies  were  the  owners  of 
the  premises,  the  companies  had  leased  to  Murphey  &  Liscomb 
and  the  latter  were  the  tenants  of  the  former.  {Clancy  v. 
Byrne,  56  N.  Y.  132,  134.)  The  rights  and  liabilities  of  land- 
lord and  tenant  are  to  be  determined  as  of  the  date  of  the  last 
letting,  except  possibly  as  to  existing  knowledge  upon  the  facts 
existing  at  the  last  letting.  {Sandford  v.  Clarke,  L.  R.  [21  Q. 
B.  Div.]  308,  400  ;  WJialen  v.  Gloucester,  6  T.  &  C.  135, 137  ; 
Tompkins  v.  Lawrence,  8  C.  &  P.  -729 ;  Grand y  v,  Juher,  5 
B.  &  S.  78,  88,  91;  Griffith  v.  I^/m,  17  Mo.  App.  613; 
Swords  V.  IJdgar,  1  T.  &  C.  23  ;  59  N.  Y.  34-36.)  The  owner 
of  a  building  adjoining  a  street  or  highway  is  under  a  legal 
obligation  to  take  legal  care  that  it  is  kept  in  proper  condition 
so  that  it  shall  not  fall  into  the  street  or  highway  and  injure 
persons  lawfully  there.     {Midler  v.  St,  John,  57  N.  Y.  567, 
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569 ;  Swords  v.  Edgai\  59  id.  34.)  Murphey  &  Liscomb 
are  not  liable  unjess  they  were  guilty  of  actual  negligence. 
Mere  constructive  negligence  is  not  sufficient  to  render  them 
liable.  {Oddl  v.  Solmnon,  99  K  Y.  635,  636,  637 ;  Woram 
V.  NobU,  41  Hun,  398;  Wolfy,  KUpatrick,  101  K  Y.  146, 
151,  152;  Ahem  v.  SUeU,  115  id.  203.)  Negligence  is  the 
failure  to  do  what  a  person  of  ordinary  prudence  would  have 
done  under  the  circumstances  of  the  situation,  or  doing  what 
such  a  person,  under  such  circumstances,  would  not  have  done. 
{R,  R,  Co.  V.  Jones,  95  U.  S.  441;  3[arh  v.  H.  R,  B,  Co., 
103  N.  Y.  35 ;  Whart.  on  Neg.  §  3 ;  Ileaveti  v.  Pender,  L. 
K.  [11  Q.  B.  Div.]  507.)  A  tenant  from  year  to  year  is  not 
bound  to  substantial  repairs ;  he  is  only  bound  to  keep  the 
premises  wind  and  water  tight.  (Leach  v.  "Thmnas,  7  C.  &  P. 
327 ;  1  Taylor  on  Landl.  &  Ten.  [8th  ed.]  §§  343,  363 ;  Uors^ 
fall  V.  Mather,  Ilolt'S  N.  P.  9  ;  Johnson  v.  Dixon,  1  Daly^ 
178  ;  Deutsch  v.  AheUs^  15  Mo.  App.  404 ;  Wood  on  Landl.  & 
Ten.  §§  368,  371 ;  Griffith  v.  Lewis,  17  Mo.  App.  605  ;  San- 
ford  V.  Clarke,  L.  R.  [21  Q.  B.]  398 ;  Anworth  v.  Johnson, 
5  C.  &  P.  239  ;  Suydam  v.  Jackson,  54  N.  Y.  454 ;  GuUe- 
ridge  v.  Munyard,  7  C.  &  P.  129.)  As  Murphey  &  Liscomb 
only  occupied  a  part  of  the  entire  building,  and  their  occupa- 
tion had  nothing  to  do  with  causing  the  injury,  they  are  not 
liable,  though  the  landlord  would  be.  {Donohue  Vi  Kendally 
18  J.  &  S.  386,  388,  389 ;  Looney  v.  McLean,  129  Mass.  33; 
Burt  V.  Boston,  122  id.  226,  227 ;  Larae  v.  Farren,  116  id. 
67,  68,  69  ;  Shipley  v.  Associates,  106  id.  194,  200;  101  id. 
254  ;  Kirhy  v.  BoyUton,  14  Gray,  251 ;  MUford  v.  Holbrook, 
9  Allen,  17,  22 ;  S.  &  R  on  Neg.  §  512 ;  Smith  on  Neg.  46, 
47;  Laiorence  v.  Burred,  3  How.  Pr.  [X.  S.]  126;  West  Side 
V.  Nexotayi,  57  How.  Pr.  152,  154,  155,  156;  76  N.  Y.  616; 
Bradley  v.  De  Gorcouria,  14  Abb.  [N.  C]  53,  54 ;  Jennings 
V.  Van  Schaick,  108  N.  Y.  530,  532-534 ;  Eagle  v.  Sayayze^ 
2  Daly,  141.)  Defendants  Murphey  &  Liscomb  were  not  liable 
for  causing  the  death  of  Timlin.  (Code  Civ.  Pro.  §  1^02 ; 
Grandell  v.  Eldridge,  46  Hun,  411 ;  Patterson  on  Railway 
Accidents,  §  2.) 


1891.]  Timlin  v.  S.  O.  Co.  et  al.  517 


Statement  of  case. 


^.  Countryman  for  respondent.  The  court  was  right  in 
refusing  a  nonsuit,  and  properly  submitted  the  question  to  the 
jury  whether  the  wall  was  a  nuisance,  and  the  evidence  abund- 
antly warranted  the  affirmative  answer  given  by  the  verdict. 
{Wood  on  Nuisance  [2d  ed.],  §  109 ;  Cooley  on  Torts,  607 ; 
ChounUer  v.  Bohinson^  4  Ex.  163,  169 ;  Eegina  v.  Watts^  1 
Salk.  357 ;  Todd  v.  Flight,  9  C.  B.  [N.  S.]  377,  378 ;  Grave 
Case,  45  Ind.  429 ;  DraJce  Case,  13  Mete.  292  ;  Day  Case,  5 
Allen,  98 ;  Parker  Case,  39  Ga.  725 ;  Meyer  v.  Metzler,  51 
Cal.  142;  Buckart  Case,  3  Hill,  193 ;  MnUen  v.  St  John,  57 
N.  Y.  567,  569 ;  People  v.  Enoin,  4  Den.  129  ;  Jennings  v. 
Van  Schaick,  13  Daly,  438;  108  K  Y.  530;  Rogers  v. 
Stewart,  5  Vt.  215,  216;  Irwin  v.  Wood,  4  Kobt  138,  139; 
51  K  Y.  224,  230 ;  Bemcm  v.  Lu(yrez,  28  How.  Pr.  511 ; 
Gray  v.  B.  G.  Co,,  114  Mass.  149 ;  Sessengut  v.  Posey,  67 
Ind.  408;  Irvin  v.  Foioler,  5  Robt.  483;  Joyce  v.  Martin, 
15  R.  I.  558 ;  McCallum  v.  Hiitchinson,  7  Up.  Can.  [C.  P.] 
508;  Simmons  v.  Everson,  36  N.  Y.  S.  R  265;  Moak's 
Underhill  on  Torts,  255  ;  Congreve  v.  Smith,  18  N.  Y.  79,  82 ; 
Congreve  v.  Morgan,  18  id.  84,  85 ;  Clifford  v.  Dam,  81  id. 
52,  53 ;  Morris  Case,  89  id.  498,  505  ;  Jutte  v.  Hughes,  67  id. 
268,  272,  273 ;  Hay  v.  Cohoes,  62  id.  159 ;  Wasson  v.  PeUit, 
49  Hun,  166,  167 ;  Seyholt  Case,  95  K  Y.  562 ;  King  v. 
Pedley,  1  Ad.  &  El.  822  ;  Waggoner  v.  Jermaine,  3  Den.  306 ; 
Fish  V.  Dodge,  4  id.  311,  312  ;  Anderson  v.  Dickie,  1  Robt 
238,  245 ;  Whalen  v.  Gloucester,  4  Hun,  24,  28 ;  TFaM  v. 
Mead,  8  id.  387 ;  Hungerford  v.  5<?w.^,  55  id.  3 ;  Ahem  v. 
/Sfe^/^,  48  id.  517 ;  115  N.  Y.  203 ;  Davenpcyrt  v.  Ruckman, 
37  id.  568,  574 ;  Swords  v.  ^rfg^ar,  59  id.  28 ;  Sandford  v, 
Clarke,  L.  R.  [21  Q.  B.  Div.]  398  ;  Plumer  v.  Harper,  3  K 
H.  88 ;  Owings  v.  Jones,  9  Md.  109 ;  Dalay  v.  Savage,  145 
Mass.  38;  Wunder  v.  McLean,  134  Penn.  334;  Carson  v. 
G^o^/^y,  26  id.  Ill,  120;  6^t>rf%  v.  Hagerty,  20  id.  387;  /ny- 
wersen  v.  Rankin,  47  N.  J.  L.  78 ;  House  v.  Metcalf,  27  Conn, 
631,  640,  HelwigY,  Jordan,  ^ZlnA,  27;  TomU  v.  Hampton, 
129  111.  379 ;  P?Vr^^  (7««^,  72  Cal.  180 ;  7?/%  v.  Simpson,  83  id. 
217 ;  Canavan  v.  ConMin,  1  Daly,  509  ;  Kirhy  Case,  14  Gray, 
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249 ;  Shipley  Cme,  101  Mass.  251 ;  106  id.  194  ;  Holbrook  Case, 
9  Allen,  17  ;  Elliot  v.  Pray,  10  id.  378  ;  Readman  v.  Conway, 
126  Mass.  374;  Clancy  y.  Byrme,  56  K  Y.  129;  Wolfy. 
Kilpatrick,  101  id.  146,  147 ;  Edwards  Case,  98  id.  245 ; 
Ryan  v.  Wilson,  87  id.  471 ;  Miller  Case,  34  N.  Y.  S.  R 
607,  608;  Davenport  v.  Rxichnan,  10  Bosw.  20,  32, 
36 ;    Tate  Case,   64  Mo.    150 ;    Cotipland  v.   Ilardingham, 

3  Campb.  398  ;  Beans  v.  Ambler,  9  Penn.  193,  194;  Mur- 
ray V.  Allison,  24  N.  Y.  S.  R.  817 ;  Staple  v.  Spring,  10 
Mass.  72,  74 ;  McParthand  v.  Thorn,  24  id.  110 ;  Wasmer 
Case,  80  N.  Y.  212 ;  Dulse's  Case,  51  Hun,  606 ;  Roswell  v. 
Pri(rr,  2  Salk.  460  ;  12  Mod.  635  ;  1  Ld.  RajTn.  713  ;  Kiyig 
V.  Pedley,  1  Ad.  &  El.  822,  827  ;  Gamly  v.  Jubber,  5  B.  &  S. 
78,  86  ;  Ifussey  v.  Ryan,  64  Md.  427  ;  Lowell  v.  Spaulding, 

4  Cusli.  277,  279;  Bates  Case,\h\  Ma«s.  174,  184,  185; 
Regina  v.  Watson,  2  Ld.  Raym.  856 ;  Rogers  v.  Stewart,  5 
Vt.  216;  AVifo/i  V.  Wiswell,  26  Barb.  618;  Henkell  v. 
JUfwrr,  31  Hun,  28  ;  Camp  v.  TT'borf,  76  N.  Y.  92  ;  Martin  v. 
Pettit,  117  id.  118,  122  ;  Lamey  v.  McLean,  129  Mass.  33; 

TFrt^ivV?^  V.  Goodall,  138  id.  533 ;  Priest  v.  Nichols,  116  id. 
401.)  The  fact  that  there  was  no  express  covenant  to  repair 
the  building,  as  between  the  owner  and  original  lessee,  nor  as 
between  such  lessee  and  its  assignee,  transferee  or  agent,  nor 
as  between  the  sub-lessor  and  lessees,  does  not  relieve  or  exon- 
erate the  lessee,  or  its  assignee  or  agent,  or  the  sub-lessees  from 
liability  for  adopting  and  continuing  the  nuisance,  to  a  third 
person  who  was  injured  by  it.  {Odell  v.  Solomon,  99  N.  Y. 
635  ;  Swords  v.  Edgar,  59  id.  28 ;  Nngent  Case,  80  Me.  63, 
77,  79  ;  Lngxoersen  v.  Rankin,  47  N.  J.  L.  18,  21 ;  Conover 
V.  Conklln,  1  Daly,  509  ;  Lrvin  v.  Wood,  4  Robt.  138,  143, 
144;  Bears  v.  Ambler,  9  Penn.  193,  194;  Regina  w  Watts, 
1  Salk.  357.)  There  is  abundant  evidence  to  charge  the 
defendants  with  knowledge  of  the  dangerous  and  unsafe  con- 
dition of  the  wall.  {C  S.  Road  v.  B,  R,  Co.,  51  N.  Y.  573, 
582 ;  Lrvin  v.  Wood,  Id.  225  ;  Swords  v.  Edgar,  59  id.  28, 
39  ;  Wasmer  Case,  80  id.  212 ;  Wolf  v.  Eilpatrick,  101  id. 
147;  Wenglick  v.  McCotter,  <S7  id.' 122 ;  27  N.  J.  L.  457; 
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114  Mass.  149;  Helwig  y.  Jordan^  53  Ind.  21;  Gandy  v. 
Juhber,  5  B.  &  S.  117;  King  v.  Pedley.'l  Ad.  &  El.  822.) 
The  court  properly  declined  to  direct  a  verdict  in  favor  of  the 
Acme  Oil  Company.     {Schmidt  v.  Keeler,  32  N.  Y.  S.  K.  11.) 

Peckham,  J.  The  plaintiff  brought  this  action  to  recover 
damages  arising  from  the  death  of  her  husband,  which  occun-ed 
in  the  city  of  Albany,  in  September,  1885,  and  for  which  she 
claimed  the  defendants  were  liable.  She  recovered  a  judgment 
at  the  Circuit,  which  has  been  affirmed  at  the  General  Term, 
and  from  the  judgment  of  affirmance  all  the  defendants  have 
appealed  to  this  court.  The  New  York  Central  &  Hudson 
River  Kailroad  Company  owned  the  premises  upon  which  the 
wall  stood,  the  falling  of  which  caused  the  death  of  the  plain- 
tiff's intestate.  For  a  number  of  years  past,  a  firm  named 
Strain  &  Reynolds  had  leased  these  premises  from  the  rail- 
road company,  and  in  December,  1876,  they  sub-leased  a  por- 
tion of  them  to  defendants  Murphey  &  Liscomb  for  one  year 
from  May  1, 1877,  and  those  defendants  occupied  such  portion 
up  to  1884,  as  tenants  of  the  firm  by  reason  of  yearly  renew- 
als of  the  lease,  either  orally  or  in  writing.  In  1884,  the  firm 
of  Strain  &  Reynolds  became  the  agents  of  the  Standard 
Oil  Company  of  Xew  York. 

In  July,  1884,  the  New  York  Central  Railroad  Company, 
still  being  the  owner  of  the  whole  premises,  leased  them  to 
the  Acme  Oil  Company,  one  of  the  defendants,  for  five  years 
froifi  May  1,  1884.  The  firm  of  Strain  <fe  Reynolds  in  or 
about  May,  1884,  as  agents  of  the  Standard  Oil  Company, 
renewed  the  lease  for  one  year  to  defendants  Murphey  &  Lis- 
comb, of  that  portion  of  the  premises  which  they  had  thereto- 
fore leased  to  such  defendants,  and  this  lease  was,  on  the  1st 
of  May,  1885,  again  renewed  by  Strain  &  Reynolds  as  such 
agents,  and  in  writing  for  one  year  from  that  date.  The  indi- 
vidual defendants  occupied  the  portion  of  the  premises  leased 
to  them,  and  the  Standard  Oil  Company  occupied  the  balance, 
and  such  relative  occupation  existed  on  the  12th  day  of  Sep- 
tember, 1885,  when  the  plaintiff's  intestate  was  killed.     The 
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lease  from  the  railroad  company  to  the  oil  company  contained 
a  provision  for  its  termination  at  any  time  before  tlie  expira- 
tion of  the  five  years,  at  the  option  of  the  railroad  company, 
by  giving  sixty  days'  written  notice  to  the  oil  company  of  its 
option  to  so  terminate  it. 

The  lease  from  Strain  &  Reynolds  to  Murphey  &  Liscomb 
contained  a  similar  clause  providing  for  its  termination  in  the 
same  way.  This  option  was  in  existence  when  the  lease  was 
renewed.  May  1,  1885. 

There  is  no  direct  evidence  of  the  transfer  by  the  Acme 
Company  of  its  interest  or  any  portion  thereof  in  the  lease 
above  described,  to  the  Standard  Company  or  any  other 
corporation  or  person. 

The  property  thus  leased  from  the  railroad  company  is  situ- 
ated on  the  west  side  of,  and  immediately  adjoining  lands 
belonging  to  the  Delaware  &  Hudson  Canal  Company  upon 
which  the  canal  company  had  laid  its  tracks,  which  at  this  point 
run  about  north  and  south.  On  September  12,  1885,  the 
property  was  separated  from  that  of  the  Delaware  &  Hudson 
road  by  a  brick  wall  about  11  feet  high  and  one  foot  wide, 
running  north  and  south  for  a  distance  of  about  111  feet,  the 
wall  being  laid  wholly  on  the  land  of  the  Central-Hudson  R 
R.  Co.,  but  within  two  inches  of  the  line  between  the  two 
companies.  From  the  top  of  this  wall  there  had  been  a  shed 
roof  running  towards  the  west,  which  tipped  in  that  direction, 
so  that  the  water  shed  was  away  from  the  lands  of  the  Dela- 
ware &  Hudson  Co.  The  wall  formed  the  eastern  boundary 
of  the  property  leased  to  the  Acme  Company,  and  the  prop- 
ery  thus  leased  and  consisting  of  not  much  more  than  a  roug^h 
slied  was  used  as  a  storage  place  for  oil  and  was  but  one 
story  high.  It  was  all  one  building  at  the  time  Strain  &  Rey- 
nolds leased  it  from  the  railroad  company,  and  they  leased  the 
northern  end  to  the  individual  defendants.  There  was  never 
any  dividing  brick  wall  between  the  northerly  portion  occu- 
pied by  them  and  the  southerly  portion  occupied  by  the  oil 
company.  There  was  simply  a  fence  or  board  partition  nm- 
ning  east  and  west  and  nailed  against  posts  so  as  to  distinguish 
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the  parts  occupied  by  each  respectively.  No  barrels  of  oil 
were  ever  put  against  this  brick  wall  by  any  of  the  parties. 
The  brick  wall  from  the  northerly  to  the  southerly  end  was 
one  continuous  wall  with  an  angle,  which  was  68  or  70  feet 
from  the  northerly  end  and  in  the  part  occupied  by  the  indi- 
vidual defendants. 

The  plaintiff's  intestate  was  a  laborer  in  the  employ  of  the 
DeL  &  Hudson  Canal  Co.,  and  on  the  12th  of  September, 
1885,  he  had  gone  to  work  to  repair  the  tracks  ot  that  com- 
pany opposite  these  premises.  While  working  there  the  wall 
fell  over  and  upon  him  and  crushed  him  to  death. 

The  wall,  for  about  a  distance  of  60  feet,  fell  over,  the  north- 
em  end  of  the  fallen  portion  being  about  five  feet  from  the 
northern  end  of  the  wall.  It  is  claimed  that  it  was  all  on  that 
portion  of  the  premises  which  had  been  leased  to  the  individual 
defendants.  There  was  evidence  on  the  part  of  the  plaintiff  tend- 
ing to  show  that  the  wall  had  been  in  a  leaning  condition,  but  of 
plumb  and  dangerous  for  a  number  of  years,  and  there  was 
evidence  from  which  a  jury  might  infer  knowledge  by  the  oil 
companies  of  its  condition,  and  that  it  was  dangerous  and  liable 
to  fall  at  the  time  when  the  lease  was  renewed  in  the  name  of 
the  Standard  Oil  Company  to  Murphey  &  Liscomb,  in  May, 
1885.  There  was  also  evidence  from  which  the  jury  might 
have  inferred  negligence  on  the  part  of  the  oil  company  if  its 
officers  or  agents  were  ignorant  of  this  dangerous  condition  of 
the  wall  at  that  time. 

The  plaintiff  claims  to  hold  all  the  defendants  on  the  ground 
that  they  were  all  guilty  either  of  letting  premises  with  a  nuis- 
ance upon  them  of  a  nature  dangerous  to  the  public  or  an 
adjoining  owner,  or  of  maintaining  such  nuisance  on  premises 
leased  to  them  wliile  such  nuisance  existed. 

The  counsel  for  the  Acme  Company  maintains  there  is  no 
evidence  to  sustain  a  recovery  against  it  That  company  took 
the  lease  of  the  whole  property  from  the  railroad  company. 
There  is  no  evidence  of  any  assignment  or  sublease  to  the 
Standard  Company,  nor  any  direct  evidence  upon  the  subject 
of  the  relationship  between  these  two.  The  Standard  Cora- 
SicKELs— Vol.  LXXXI.        66 
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pany  admits  for  purposes  of  its  own,  that  it  has  been  the  owner 
of  the  lease  from  the  time  of  its  execution,  and  that  its  liability 
is  to  be  determined  as  if  its  name  had  been  inserted  in  the 
lease.  This  does  not  absolve  the  Acme  Company.  The 
Standard  may  admit  its  own  UabiHty,  but  cannot  by  admission 
destroy  that  of  the  Acme  Company  to  the  plaintiff,  if  it  other- 
wise exist.  So  far  as  appears  there  has  been  at  least  entire 
acquiescence  on  the  part  of  the  Acme  Company  in  the  assump- 
tion of  power  by  Strain  &  Reynolds,  acting  as  agents  of  the 
Standard  Company,  to  lease  a  portion  of  the  premises  to  the 
individual  defendants  and  in  their  reception  of  rent.  The 
Acme  Company  might  have  thus  acquiesced,  because  they  had 
transferred  by  assignment  or  sublease  all  their  interest  to  the 
Standard  Company  at  a  time  when  they  were  entirely  ignorant 
of  the  existence  of  any  dangerous  nuisance  on  the  premises. 
They  also  might  have  acquiesced  because,  while  taking  the 
lease  in  their  own  name,  they  really  took  it  as  partners  or  joint 
owners  with  the  Standard  Company,  although  no  formal 
transfer  of  the  legal  title  or  any  portion  of  it  had  been  made. 
An  equally  strong  inference  possibly  might  be  drawn  as  to  the 
existence  of  either  fact,  and  generally  such  a  condition  of  the 
evidence  would  l)e  fatal  to  the  position  of  the  plaintiff,  who 
asserted  the  liability  of  the  Acme  Company.  But  the  nature 
of  the  relationship  between  the  two  companies  was  a  matter 
of  evidence  peculiarly,  if  not  solely  within  their  power  to 
prove.  Prbiia  facie  the  Acme  Company  being  the  lessee, 
assumed  the  responsibility  consequent  upon  such  a  position. 
If  their  relationship  were  such  as  to  exempt  the  Acme  Com- 
pany from  all  liability,  is  it  too  much  to  assume  that  the  fact 
would  have  been  proved  by  it  ?  If  either  one  of  two  infer- 
ences could  be  drawn,  the  one  inculpatory  and  the  other  excul- 
patory of  the  Acme  Company,  sliould  not  a  jury  be  permitted 
to  draw  that  one  most  favorable  to  the  plaintiff  when  the  Acme 
Company,  with  all  the  evidence  in  its  own  power  and  possession 
fails  to  produce  it,  and  to  thus  dispel  the  doubt?  I  think  the 
plaintiffs  evidence  left  the  Acme  Company  under  an  obliga- 
tion to  show  exactly  what  the  relationship  was,  or  else  to  bear 
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the  result  of  a  possible  unfavorable  inference  by  the  jury. 
(See  Schmidt  v.  Keehn^  32  K.  Y.  S.  K.  11,  and  cases  cited  in 
opinion ;  Stark.  Ev.  [Am.  ed.]  p.  762.) 

I  think,  therefore,  we  must  place  both  companies  in  the 
same  condition  and  examine  their  liability  as  depending  upon 
the  same  facts. 

The  individual  defendants  v^ere  not  what  is  termed  tenants 
from  year  to  year^  which,  for  the  purpose  of  terminating  the 
tenancy,  may  require  notice,  but  they  were  tenants  under  a 
^  lease  for  one  year,  wliich  had  been  renewed  orally  or  in  Writing 
annually,  and  which  had  terminated  May  1,  1885,  and  on  that 
date  had  been  renewed  in  writing  until  May  1,  1886. 

The  learned  judge  left  it  to  the  jury  to  say  upon  all  the 
evidence  whether  the  wall  was  in  a  dangerous  condition  and  a 
nuisance  in  law  against  the  adjoining  owners  and  the  persons 
living  there  at  the  time  the  Standard  Company  obtained  the 
lease  or  the  right  to  occupy  under  it,  and  at  the  request  of  tli© 
Standard  Company  he  further  charged  that  the  plaintiff  could 
not  recover  against  that  company  unless  they  were  satisfied  by 
the  evidence  that  the  defendant  knew,  or  ought  to  have  known, 
or  had  notice  that  the  wall  was  in  a  dangerous  condition  before 
May  1,  1885.  I  think  this  was  a  correct  statement  of  the  law. 
Under  this  charge  the  jury  could  have  found  that  the  wall 
was  in  a  dangerous  condition  and  was  a  nuisance  when  this 
sublease  was  executed  to  the  individual  defendants  May  1, 
1885,  and  that  the  officers  or  agents  of  the  company  knew 
before  that  time,  or  ought  to  have  known  that  it  was  in  this 
dangerous  condition.  With  this  knowledge  they  were  bound 
to  enter  upon  the  premises  and  repair  the  wall,  or  take  it 
down,  or  adopt  some  steps  to  avoid  the  danger  before  they 
relet  them.  If  they  chose  to  relet,  they  took  the  responsibility, 
{Gandy  v.  Jtibher^  5  B.  &  S.  78 ;  Sandford  v.  Clarice,  L.  R. 
[21  Q.  B.  D.]  398 ;  Clancy  v.  Byrne,  56  N.  Y.  129 ;  Ahem  v. 
Steele,  115  id.  203.) 

This  does  not  impose  the  duty  of  constant  care  and  inspec- 
tion  of  premises  upon  an  owner  who  has  let  them.  It  imposes 
upon  him  the  duty  of  reasonable  care  to  inform  himself  of  the 
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condition  of  property  which  he  proposes  to  let,  and  if,  at  the 
leasing,  he  knew,  or  if,  in  the  exercise  of  reasonable  care,  he 
would  become  informed  of  the  fact  that  the  property  has  upon 
it  a  nuisance  dangerous  to  the  public  or  to  an  adjoining  owner, 
it  imposes  upon  the  owner  and  proposed  lessor  the  duty  to 
abate  it  before  he  leases  such  property,  and  if  he  do  not,  it 
leaves  him  with  a  liability  to  respond  in  damages  to  any  one 
injured  in  consequence  of  and  by  the  nuisance. 

The  companies  occupied  the  position  of  owner  of  the  prem- 
ises in  regard  to  their  liability  for  a  nuisance  thereon  when 
they  came  to  sublet  them.  They  were  the  immediate  lessees 
of  the  whole  property  from  the  owners  of  the  fee,  and  when 
they  proceed  to  sublet  it  or  a  portion  of  it,  they  must  stand  at 
such  time  as  owners  thereof  for  all  purposes  connected  with 
their  leasing.  The  fact  that  their  lessors  had  the  right  to 
terminate  their  lease  upon  giving  them  a  written  notice  of 
sixty  days,  does  not  change  the  liability  imposed  upon  them 
when  they  assumed  to  sublet  a  portion  of  the  property  with  a 
known  and  dangerous  nuisance  thereon,  a  nuisance  of  such  a 
character  that  it  was  liable  at  any  moment  to  do  damage  to  an 
adjoining  proprietor  or  any  innocent  third  person.  They  can- 
not be  permitted  to  shield  themselves  under  the  plea  that  they 
are  mere  tenants,  and  that  even  as  tenants  thev  were  not  tliem- 
selves  occupying  the  premises,  and  were  not  in  any  sense 
owners  thereof.  While  their  lease  lasted  and  while  they  were 
in  possession  of  the  whole  premises  they  certainly  had  the 
right  to  repair  them,  so  as  at  any  rate  to  abate  a  nuisance  dan- 
gerous to  third  parties.  If,  with  knowledge  of  the  existence 
of  such  nuisance,  they  choose  to  sublet  all  or  a  portion  of 
the  premises  and  thus  secure  compensation  for  the  user  thereof, 
every  principle  upon  which  an  owner  is  held  liable  when  he 
demises  property  under  such  circumstances,  applies  to  the 
tenant  of  the  whole  property  who  sublets  any  portion  thereof 
on  which  the  nuisance  or  any  part  of  it  exif^ts. 

It  was  said  by  Folger,  J.,  in  Swords  v.  Edgar  (59  N.  Y.  28, 
at  38),  which  was  the  case  of  a  pier  out  of  repair,  that  it  "  was 
in  a  I'uinous  and  dangerous  condition  when  it  was  demised 
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It  was,  up  to  the  day  of  the  demise,  the  duty  of  the  defend^ 
ants  solely,  to  see  that  it  was  in  a  safe  condition,  Tliere  is  no 
suggestion  in  the  case  of  want  of  knowledge  on  their  part  of 
its  actual  condition  when  leased  by  them,  and  the  facts  of  the 
case  are  such  that  they  are  chargeable  with  knowledge  of 
its  actual  dangerous  state."  And  the  learned  judge  in  that 
case  held  that  a  lessor  was  guilty  of  a  non-feasance  or  a  misfeas- 
ance if  he  have  leased  the  premises  in  a  dangerous  condition 
for  the  public,  instead  of  first  making  them  safe. 

In  Todd  V.  Flight  (9  C.  B.  [N.  S.]  377),  decided  in  the 
Common  Pleas  in  1860,  an  action  was  held  to  lie  against  an 
owner  who,  with  knowledge,  leased  his  premises  in  a  dangerous 
condition  (to  wit,  in  such  a  condition  as  to  be  a  nuisance), 
where  damage  was  caused  to  a  third  party  after  such  leasing. 
The  opinion  was  delivered  by  Eele,  Ch.  J.,  who  held  the 
owner  guilty  of  a  wrongful  act  in  knowingly  renting  premises 
in  a  condition  dangerous  to  the  public  or  an  adjoining  owner. 

The  case  of  Edtcards  v.  N.  Y.  tfe  Harlem  R.  Ji,  Co,  (98 
N.  Y.  245),  holds  no  different  doctrine.  In  that  case  it  was 
stated  in  the  opinion  that  the  owner  is  liable  if  he  create  a 
nuisance  and  demise  the  premises  with  the  nuisance  on  it.  .  I 
think  that  even  if  he  do  not  create  it,  yet  if,  to  his  knowledge, 
it  exist  on  his  premises  at  the  time  of  the  demise,  and  is  of  a 
character  dangerous  to  the  public  or  an  adjoining  owner,  or  if 
he  were  in  truth  ignorant,  and  yet  by  the  exercise  of  reason^ 
able  care  and  diligence  he  would  have  known  of  its  existence, 
there  is  no  principle  which  can  exempt  him  from  responsibility 
any  more  than  if  he  created  the  nuisance  himself.  The  same 
principle  would  hold  the  lessee  of  the  whole  premises,  who,  in 
his  turn  and  with  full  knowledge,  leases  to  another  the  prem- 
ises, or  any  portion  of  them,  with  the  nuisance  thereon. 

The  counsel  for  the  companies  says  there  was  no  attempt  to 
charge  them  as  owners  of  the  pi-emises.  The  court  did  in  fact 
charge  that  the  owner  was  not  a  defendant.  It  is  plain  the 
expression  was  used  with  reference  to  the  owner  of  the  fee. 
Whether  they  were  called  in  express  terms  owners,  is  imma- 
terial.    The  court  held  them  not  liable  unless  they  knew,  or 
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ought  to  have  known,  before  May  1, 1885,  tlie  date  of  the  sub- 
letting to  Murphey  &  Liscomb,  that  the  wall  was  in  a  dangerous 
condition  amounting  to  a  nuisance  to  adjoining  owners  or  per- 
sons living  there.  This  is  the  substance  of  the  text  of  the 
charge  taken  in  connection  with  the  request  of  counsel  to 
charge,  which  was  granted. 

It  is  true  that  the  limitation  as  to  the  knowledge  of  the  cor- 
poration before  the  Ist  day  of  May,  1885,  was  spoken  of  only 
with  reference  to  the  Standard  Company.  But  the  request  to 
charge  was  limited  to  that  company,  and  notice  to  that  com- 
pany might  be  regarded  as  notice  to  the  Acme  Company,  in 
case  the  jury  should  lind  the  proper  inferences  above  spoken 
of  with  reference  to  the  liability  of  that  company,  and  hence 
if  the  counsel  for  the  Acme  Company  were  not  satisfied  with 
the  limitation,  lie  should  have  brought  the  matter  specifically 
to  the  attention  of  the  court,  and  sliould  have  asked  it  to 
extend  the  charge  in  tenns  to  the  same  company. 

The  cases  have  all  been  recently  reviewed. in  the  exhaustive 
opinion  rendered  in  Ahem  v.  Steeh  (supra),  and  it  is  unneces- 
sary to  further  elaborate  the  discussion.  I  have  looked  care- 
fully over  all  the  exceptions  taken  on  the  part  of  the  counsel 
for  the  corporation  defendants,  and  find  none  upon  which  to 
base  a  reversal  of  the  judgment  in  this  cavse. 

A  somewhat  different  question  is  presented  in  the  case  of 
the  individual  defendants.  By  the  charge  of  the  learned  judge, 
they  were  held  liable  unconditionally,  if  the  jury  came  to  the 
conclusion  that  the  wall  was  in  a  dangerous  condition  and  a 
nuisance  at  the  time  Murphey  &  Liscomb  leased  the  premises  in 
1885,  although  they  then  may  have  known  nothing  of  the  dan- 
gerous condition  of  the  wall,  and  may  possibly  have  remained 
ignorant  without  being  guilty  of  negligence  up  to  the  time 
when  the  accident  occurred. 

I  think  the  later  cases,  and  especially  the  case  of  Akern  v. 
Steele.  {sHjyra),  reported  since  tlie  trial  of  this  action,  have 
cleared  up  any  doubt  which  may  have  heretofoi'e  existed 
regarding  the  ground  of  the  liability  of  a  grantee  or  lessee  nf 
real  estate  with  a  nuisance  upon  it,  arising  from  the  premises 
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being  out  of  repair.  Assuming  the  liability  of  tlie  lessee  under 
some  circumstances,  it  does  not  arise  upon  the  mere  execution 
of  the  lease.  There  must  be  notice  of  the  existence  of  the 
nuisance,  or  time  enough  must  have  elapsed  in  which  knowl- 
edge of  its  existence  would  be  obtained  by  the  exercise  of 
reasonable  diligence.  For  the  error  in  the  charge  of  the 
learned  judge,  regarding  the  individual  defendants,  there  must 
be  a  new  trial. 

It  might  also  be  somewhat  of  a  question  whether  they  would 
be  liable  upon  the  facts  herein  viewed  in  any  light.  They 
wei-e  never  the  lessees  of  the  whole  premises,  in  regard  to 
wliich  the  wall  formed  a  continuous  and  solid  boundary. 
Would  it  be  maintained  that  tenants  of  rooms  in  a  tenement- 
house,  or  of  flats  in  a  building  rented  for  that  purpose,  would 
be  responsible  to  the  public,  or  to  adjoining  owners,  if  they 
neglected  to  repair  one  of  the  main  walls  of  tl)e  house,  which 
was  out  of  plumb  and  dangerous  to  their  knowledge  ?  Does 
the  rule  as  to  maintaining  a  nuisance  upon  real  estate  danger- 
ous to  the  public,  apply  in  case  of  one  who  has  but  a  posses- 
sion of  a  portion  of  the  premises,  and  where  the  nuisance 
consists  in  the  dangerous  condition  of  a  wall  such  as  existed  in 
this  case  ? 

It  is  true  th^re  is  a  difference  in  the  situation  of  the  tenants 
in  the  tenement-house  and  persons  situated  as  were  these  indi- 
vidual defendants,  assuming  they  had  knowledge  of  the  dan- 
gerous character  of  the  wall.  Exactly  what  their  duty  and 
liability  were,  is  not  entirely  clear.  A  tenant  at  will  of  a 
house  which  was  in  a  public  highway,  and  in  a  dangerous  con- 
dition and  liable  to  fall  at  any  time,  has  been  held  liable  to 
indictment  as  maintaining  a  public  nuisance.  {Reg,  v.  Watts, 
1  Salk.  357.)  He  was  a  tenant  of  the  whole  house,  however, 
and  not  of  only  two  or  three  rooms  in  it.  The  court  held  that 
the  owner  of  the  real  estate  was  not  looked  to  in  such  case  ;  it 
was  the  occupant,  and  it  was  to  guard  the  public  safety  that  he 
was  held,  no  matter  how  precarious  his  title  was  in  point  of 
.  time. 

The  questions  as  to  the  duty  and  liabiUty  of  the  individual 
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defendants  are  important,  but  it  is  not  necessary  to  now  decide 
them.     Another  trial  might  so  result  that  they  would  not  arise. 

For  the  error  in  the  charge  above  alluded  to,  the  judgment 
as  to  the  individual  defendants  must  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event,  but  as  to  the  cor- 
poration defendants,  it  must  be  affirmed,  with  costs. 

All  concur. 

Judgment  accordingly. 


The  People  ex  rel.  The  Trustees  of  School  District  No. 
25,  in  the  Town  of  Hempstead,  Appellants,  v.  The  Board 
OF  Town  Auditors  of  the  Town  of  Hempstead  et  al.. 
Respondents. 

Under  the  act  of  1870  (Chap.  591,  Laws  of  1870),  authorizing  the  people 
of  the  town  of  Hempstead  to  elect  a  town  treasurer  to  receive  and  invest 
the  moneys  arising  from  sales  of  the  common  lands  of  the  town,  and 
directing  that  two-thirds  of  the  accruing  interest,  '*  orso  much  thereof 
as  may  be  deemed  necessary  for  the  common  schools  of  the  town,  to 
be  determined  by  the  said  board  of  town  auditors  from  an  inspection 
and  examination  of  the  last  annual  reports  of  the  trustees,  and  boards  of 
education  of  said  town,  shall  be  apportioned  among  the  several  school 
districts  of  said  tow^n  in  the  same  manner  and  upon  the  same  basis  as  the 
public  school  moneys  of  the  state  are  apportioned,"  the  board  of 
town  auditors  have  no  power  to  change  as  between  two  districts  an 
apportionment  once  made,  and  which  was  valid  at  the  time,  so  as  to 
adjust  equities  growing  out  of  a  change  in  the  report  of  the  districts, 
and  in  the  statistics  made  by  the  state  superintendent  of  public  instruc- 
tion subsequent  to  the  apportionment. 

Nor  can  said  board  be  required  by  mandamus  to  exercise  such  a  power, 
or,  it  seems,  any  power,  or  to  perform  any  duty  except  those  specified 
in  the  statute. 

The  state  superintendent  of  public  instruction  has  no  jurisdiction  to  hear 
and  determine  an  appeal  from  an  apportionment  made  by  town  auditors 
under  said  act;  such  jurisdiction  is  not  given  by  the  provisions  of  the 
act  of  1864  relating  to  schools  (Chap.  555,  Laws  of  1864),  which  authorize 
the  superintendent  to  supervise  all  trusts  for  the  benefit  of  schools,  as 
said  act  of  1870  does  not  create  a  trust  for  school  purposes. 

By  an  act  passed  in  1885  (Chap.  152,  Laws  of  1885),  a  portion  of  the  then 
existing  school  district  No.  1  in  said  town  w^as  erected  into  a  new  school 
district  known  as  school  district  No.  ^5.    The  new  district  remained 
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unorganized  until  the  latter  part  of  August,  a  few  days  before  the  expi- 
ration of  the  school  year.  The  old  district  maintained  the  school  in  the 
new  district  during  the  year  1885,  employed  the  teachers  and  filed  the 
report  required  by  law  for  tliat  year  as  it  had  been  done  before,  and  the 
apportionment  of  the  public  school  funds  by  the  state  for  the  year 
expiring  August,  1886,  was  made  to  district  No.  1  as  if  the  new  district 
had  not  been  formed.  The  board  of  town  auditors  made  apportion- 
ments in  December,  1885,  and  in  June,  1886,  in  exact  conformity  with  said 
act  of  1870.  Subsequently,  on  petition  of  the  trustees  of  district  No.  25 
to  the  state  superintendent,  in  the  nature  of  an  appeal,  that  officer 
decided  that  the  apportionment  of  public  school  moneys  for  the  year 
1886  was  erroneous,  and  directed  that  the  report  and  statistics  be  cor- 
rected, and  that  district  No.  1  pay  over  to  district  No.  25  its  portion  of 
the  funds,  or  in  case  of  failure  to  do  so  before  the  apportionment  of 
1887,  that  the  then  share  of  No.  1  should  be  correspondingly  reduced, 
and  that  of  No.  25  increased.  The  trustees  of  district  No.  25  thereupon 
appealed  to  the  superintendent  from  the  apportionment  made  by 
the  board  of  town  auditors;  that  officer  thereupon  ordered  said  board  at 
the  time  of  the  next  apportionment  to  withhold  from  any  district  which 
had  received  a  larger  sum  than  properly  belonged  to  it.  as  shown  by  the 
reapportionment  made  by  him,  the  excess  so  paid,  and  to  pay  it  to  any 
district  which  had  received  less  than  its  share.  The  said  board  of  town 
auditors  having  failed  to  comply  with  this  order,  the  trustees  of  district 
No.  25  applied  for  a  mandamus  reqyiring  said  board,  at  their  next  meet- 
ing in  August,  1887,  to  correcft  the  apportionments  so  made  in  1885  and 
1886  by  withholding  the  sum  received  by  district  No.  1  to  which  No.  25 
was  claimed  to  be  entitled,  and  paying  it  to  the  latter  district.  Heldy 
that  the  application  was  properly  denied. 

(Argued  April  29,  1891;  decided  June  2,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  8, 
1890,  which  affirmed  an  order  of  Special  Term  denying 
relator's  application  for  a  writ  of  mandamus  to  compel  the 
board  of  town  auditors  of  the  town  of  Hempstead  to  comply 
with  an  order  of  the  state  superintendent  of  public 
instruction. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Asa  Bird  Gardner  for  appellant.     The, state  superintend- 
ent of  public  instruction  had  jurisdiction  to  hear  and  decide 
SicKELs— Vol.  LXXXI.        67 
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tlie  appeal  of  the  trustees  of  school  district  No.  25  against  the 
board  of  education  of  school  district  No.  1,  and  to  correct 
accordingly  their  annual  school  reports  for  the  school  year  of 
1884-1 885.  (Laws  of  18(J4,  chap.  555,  §§  10, 14 ;  Laws  of  18S6, 
chap.  558;  Laws  of  1887,  chap.  710;  3  Den.  177;  11  Wend. 
91.)  The  state  superintendent  of  public  instruction  having 
had  jurisdiction  in  the  appeal  of  the  trustees  of  school  district 
No.  25  against  the  board  of  education  of  school  district  No.  1, 
his  decision  and  order  on  the  issues  involved  and  in  correction 
of  the  annual  school  reports  of  those  districts  for  1884r-1885 
should  have  been  taken  as  final  and  conclusive  and  as  res 
adjvdicata,  (Code  Pub.  Inst.  §  126.)  The  state  superin- 
tendent of  public  instruction  had  jurisdiction  to  entertain  the 
appeal  of  the  trustees  of  school  district  No.  25  against  the 
board  of  town  auditors,  and  to  decide  that  the  duplicate 
annual  school  report  of  1884-1885  of  the  board  of  education  of 
school  district  No.  1  was  erroneous,  and  to  direct  a  correction 
of  the  error  in  apportionment  which  had  been  based  on  such 
erroneous  report,  and  a  new  apportionment  when  school 
moneys  were  available  therefor.  .(Laws of  1870,  chap.  591; 
Laws  of  1864,  chap.  555,  §;?  1,  10,  11.)  The  discretion 
assumed  to  be  exercised  by  the  Special  Term  in  denying  the 
application  for  a  peremptory  mandamus  against  the  board  of 
town  auditors  of  Hempstead  was  not  a  judicial,  but  an  arbi- 
trary discretion,  not  warranted  by  the  law  or  facts.  (Laws  of 
1864,  chap.  555,  §  1.) 

Augustus  N,  Welle)'  for  respondents.  Mandamus  will  not 
issue  in  a  case  like  the  present.  {People  v.  BJ,  of  Police^  107 
N.  Y.  235;  Peopk  v.  Connnoi}.  Council,  78  id.  33;  People 
V.  Chapin,  103  id.  635  ;  Pefrple  v.  Barnes,  44  Hun,  574 ;  114 
N.  Y.  317;  People  v.  Fairjnan,  12  Abb.  [N.  C]  268; 
Ahrams  v.  Town  of  Hetnstead,  45  Hun,  272.)  Mandamus 
will  not  issue  in  this  case  because  the  functions  of  the  town 
auditors  are  exliausted,  and  they  have  no  power  to  do  what 
the  writ  would  require  them  to  do.  (Laws  of  1870,  chap.  591 ; 
People  V.  Barnes,  114  N.  Y.  317;  Osterhoudt  v.  liigney,  98 
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id.  222,  234;  People  v.  O'Keefe,  100  id.  572;  PeopU  v.  Bd. 
Suprs,^  30  Hun,  148.)  The  state  superintendent  had  no 
power  to  control  the  action  of  the  town  auditors  in  respect  to 
the  fund  in  question,  and  his  decision  assuming  If  exercise 
such  power  is  not  controUing  upon  this  court.  (Code  Pub. 
Inst.  art.  2,  §§  1,  15.)  The  moneys  in  question  did  not  equit- 
ably belong  to  district  25.  Upon  the  merits,  tlie  relators  are 
not  entitled  to  relief.     (Code  Pub.  Inst  §§  7,  10,  29.) 

O'Brien,  J.  Th^  trustees  of  school  district  No.  25,  of  the 
town  of  Hempstead  in  the  county  of  Queens,  claim  that  the- 
town  auditors  of  that  town,  in  apportioning  interest  moneys 
upon  investments  held  by  the  town  upon  sale  of  certain  of  its 
lands  under  chapter  591  of  the  Laws  of  1870,  awarded  to  school 
district  No.  1  the  sum  of  $154.70  which  should  have  been 
awarded  to  said  district  No.  25,  and  an  adjustment  of  the  con- 
troversy between  these  two  school  districts  is  sought  by  means 
of  the  writ  of  mandamus.  The  precise  relief  prayed  for  is 
that  the  board  of  town  auditors  of  the  town,  composed  of  the 
supervisor,  justices  of  the  peace  and  town  clerk,  be  commanded 
at  their  next  meeting  in  August,  1889,  to  correct  the  appor- 
tionment of  interest  on  investments,  made  under  the  statute 
above  referred  to,  on  the  2l8t  day  of  December,  1885,  and  on 
the  5th  day  of  June,  1886,  to  school  district  No.  1,  by  with- 
holding at  said  next  apportionment  the  sum  of  $154.70  from 
that  district  and  directing  that  it  be  paid  to  district  No.  25. 
The  courts  below  were  of  the  opinion  that  there  was  no  power 
in  the  board  of  town  auditors  to  do  this,  although  it  does  not 
appear  from  the  order  entered  whether  the  application  was 
denied  on  the  ground  of  want  of  power  to  grant  it  or  in  the  exer- 
cise of  discretion.  The  motion  for  the  writ  was  made  in  behalf 
of  school  district  No.  25,  and  unless  it  appears  that  the  relief 
sought  was  the  enforcement  of  a  clear  legal  right,  the  eon  rts  below 
properly  refused  it.  By  the  act  of  1870,  above  referred  to,  the 
people  of  the  town  of  Hempstead  were  authorized  to  elect  a 
town  treasurer  who  was  to  receive,  invest,  deposit  and  disburse, 
as  in  the  statute  particularly  prescribed,  all  moneys  arising  from 
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tlie  sale  of  the  plain  or  common  lands,  or  from  the  sale  or 
rental  of  any  common  lands,  purchases  or  privileges  belonging 
to  the  town,  the  principal  sum  to  remain  a  permanent  fund 
forever.  Power  was  given  to  expend  the  interest  accruing  on 
this  fund  as  follows :  "  Section  8.  The  interest  accruing  after 
deducting  the  expenses  of  the  office  of  the  said  treasurer 
shall  be  disposed  of  as  follows :  First,  two-thirds,  or  so  mucli 
thereof  as  may  be  deemed  necessary  for  the  common  schools 
of  said  town,  to  be  determined  by  the  said  board  of  town 
auditors  from  an  inspection  and  examination  of  the  last  annual 
reports  of  the  trustees  and  boards  of  education  of  said  town, 
shall  be  apportioned  among  the  several  school  districts  of  said 
town  in  the  same  manner  and  upon  tlie  same  basis  as  the 
public  school  moneys  of  the  state  are  apportioned ;  and  the 
said  treasurer,  upon  receiving  from  the  said  board  of  town 
auditors  a  certificate  of  such  apportionment,  shall  pay  to  the 
trustees  and  boards  of  education  of  the  several  school  districts 
of  said  town  the  amount  to  which  they  are  respectively  entitled 
for  the  current  year ;  second,  the  remaining  one-third  of 
interest,  or  so  much  thereof  as  may  be  deemed  necessary  by 
said  board  of  town  auditors,  sliall  be  paid  by  the  said  treasurer 
to  the  overseers  of  the  poor  of  said  tow'n  upon  the  certificate 
of  said  board  and  appropriated  and  disbursed  by  said  overseers 
for  the  support  of  the  poor  of  said  town."  It  will  be  seen 
that  the  only  power  conferred,  or  duty  imposed  upon  the  board 
of  town  auditors  is  to  inspect  and  examine  the  last  annual 
report  of  the  trustees  and  boards  of  education  of  the  town  of 
Hempstead,  and  to  apportion  among  the  several  school  districts 
of  the  town  the  interest  on  the  fund  above  mentioned,  in  the 
same  manner  and  upon  the  same  basis  as  the  public  school 
moneys  of  the  state  were  apportioned,  and  to  make  a  certifi- 
cate of  their  action  and  file  the  same  with  the  treasurer  of  the 
town.  They  have  no  custody  or  control  of  the  fund  itself,  no 
power  to  direct  its  payment,  for  that  duty  is  devolved  upon  the 
treasurer  upon  receipt  by  him  of  the  certificate  of  the  auditors. 
It  is  admitted,  however,  in  this  case  that*  the  duty  imposed 
by  statute  upon  the  town  auditors  was  performed  on  the  25th 
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day  of  December,  1885,  and  again  on  the  5th  day  of  June,  1886, 
according  to  the  situation  then  existing  and  in  exact  conformity 
witli  the  statute ;  and  the  object  of  this  proceeding  is  to  compel 
the  board  to  change  and  modify  the  apportionment  thus  made. 
The  ground  of  this  claim  is  as  follows  :  By  chapter  152  of  the 
Laws  of  1885,  certain  portions  of  the  village  of  Garden  City, 
which  prior  to  that  date  had  been  included  within  the  limits 
of  school  district  No.  1,  was  erected  by  the  legislature  into 
a  new  school  district  to  be  known  as  district  No.  25,  of  the 
town.  The  new  district,  thus  created,  remained  unorganized 
until  the  latter  part  of  August,  1885,  a  few  days  before  the 
expiration  of  the  school  year.  Up  to  that  time  this  new  district 
had  no  trustees,  no  teachers,  maintained  no  school ,  and  as  is 
claimed  did  nothing  as  a  district  to  entitle  it  to  an  apportion- 
ment of  the  public  school  moneys  of  the  state.  A  branch 
school  was  maintained  during  the  school  year  of  1885,  within 
the  limits  of  the  new  district,  as  it  had  been  maintained  fop 
some  time  before,  by  district  No.  1.  The  old  district  employed 
the  teachere,  controlled  the  organization  of  the  school  and  filed 
the  report  containing  the  statistics  required  by  law  in  1885,  just 
as  it  had  before.  The  apportionment  of  public  school  funds 
by  the  state  for  the  year  expiring  August,  1886,  was  made  to  dis- 
trict No.  1,  the  same  as  if  the  new  district  had  not  been  formed, 
and  the  new  district  received  nothing.  But  shortly  after  the 
organization  of  district  No.  25,  its  trustees  applied  by  petition, 
in  the  nature  of  an  appeal  to  the  state  superintendent  of  public 
instruction  alleging  that  the  new  district  was  entitled  to  a  por- 
tion of  the  public  school  moneys  for  that  year  which  liad  been 
apportioned  to  the  old  district.  The  appeal  was  heard,  and  the 
superintendent  decided  that  the  apportionment  had  been  erro- 
neously made,  and  directed  that  the  report  and  statistics  filed 
be  corrected  and  that  district  No.  1,  pay  over  to  district  No.  25, 
a  part  of  the  sum  which  it  received  in  the  apportionment  of 
1886,  or  in  case  of  failure  to  do  so  before  the  apportionment 
of  1887,  that  the  then  share  of  district  No.  1,  should  be  corre- 
spondingly reduced  and  the  share  of  district  No.  25,  correspond- 
ingly increased.     But  before  these  changes  had  been  made  in 
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the  apportionment  of  the  state  school  moneys,  as  between  these 
two  districts,  and  in  the  basis  of  apportionment  the  board  of 
town  auditors,  acting  under  the  authority  conferred  upon  them 
by  the  statute  relative  to  the  interest  on  the  local  fund  derived 
from  the  common  lands,  had  proceeded,  as  above  stated,  to 
apportion  a  part  of  such  interest  among  the  several  school  dis- 
tricts of  the  town  according  to  the  report  of  the  district  trustees 
and  just  as  the  public  school  moneys  of  the  state  had  been 
apportioned  and  distributed.  The  contention  of  the  board  of 
town  auditors  is  that  they  have  no  power  to  change  the  appor- 
tionment of  December,  1885,  and  June,  1886,  as  that  was  made 
upon  the  basis  required  by  the  statute  and  completed  by  them, 
and  being  once  completed  they  had  no  power  or  jurisdiction 
to  act  again  or  change  what  they  had  done. 

The  trustees  of  district  No.  25,  having  succeeded  in  tlie 
contest  for  the  pubhc  money,  again  appealed  to  the  state  super- 
intendent of  public  instruction,  and  insisted  upon  tliis  appeal 
that  he  had  jurisdiction  to  compel  the  town  auditors  to  change, 
modify  and  correct  the  apportionment  completed  by  them  in 
1885  and  1886,  and  to  pay  to  the  new  district  the  portion  of 
the  money  derived  from  the  interest  of  the  fund  realized  from 
the  sale  of  the  common  lands  of  the  town.  The  superintendent, 
upon  this  appeal,  determined  the  question  in  favor  of  the  trust- 
ees of  district  No.  25,  and  ordered  that  the  board  of  town 
auditors,  at  the  time  of  the  next  apportionment  and  distribu- 
tion of  town  moneys  to  schools,  should  withhold  from  any  dis- 
trict which  had  been  paid  a  larger  sum  than  properly  belonged 
to  it,  as  shown  by  tlie  reapportionment  previously  made  by 
him,  tlie  excess  so  paid,  and  should  pay  to  any  district  which 
had  received  less  than  its  share  as  shown  by  such  reapportion- 
ment, the  suin  which  it  thereby  appeared  to  be  entitled  to. 

The  board  of  town  auditors  have  failed  to  comply  with 
this  order,  and  the  trustees  of  district  No.  25,  by  this  proceed- 
ing, are  attempting  to  compel  them  to  comply  by  means  of  a 
peremptory  mandamus.  The  writ  is  asked  by  the  relators,  not 
for  the  purpose  of  compelling  the  town  auditors  to  apportion, 
in  the  year  1889,  among  the  school  districts  of  the  town  the 
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local  school  fund,  according  to  the  last  annual  reports  of  the 
trustees  and  boards  of  education  of  the  town,  upon  the  same 
basis  as  the  school  moneys  of  the  state  have  been  apportioned, 
but  to  modify  and  change,  as  betw^een  two  districts  an  appor- 
tionment made  nearly  four  years  before  by  making  certain 
deductions  from  the  share  which  one  district  was  entitled  to 
in  1889,  and  corresponding  additions  to  the  share  of  the  other. 
This  is  requiring  the  auditors  to  adjust  equities  growing  out  of 
a  change  in  the  report  of  the  districts,  and  in  statistics  made 
by  the  state  superintendent  for  the  purpose  of  distribution  of 
state  funds  subsequent  to  the  action  of  the  town  officers,  which 
at  the  time  was  perfectly  valid. 

We  think  that  the  town  auditors  could  not,  of  their  own 
motion,  exercise  this  power,  and  they  cannot  be  required  by 
mandamus  to  exercise  any  power  or  perform  any  duty,  except 
those  specified  in  the  statute. 

The  duty  of  the  town  auditors  is  statutory  and  ministerial. 
When  they  apportioned  the  moneys  to  the  schools  in  the 
years  1885  and  1880,  according  to  the  letter  and  spirit  of  the 
statute,  as  it  is  admitted  they  did,  their  powers  and  duties 
respecting  the  moneys  of  the  town  for  those  years  were  at  an 
end,  and  they  cannot  now  \ye  required  to  change  and  modify 
the  apportionment  then  made  to  confonn  to  the  changes  and 
corrections  made  by  the  superintendent  of  public  instruction 
in  the  apportionment  of  the  state  funds  for  those  years. 

The  auditors  possess  no  power  and  have  no  duties  to 
perform  with  respect  to  the  payment  of  the  moneys  of  the 
town.  That  duty  devolves  upon  the  town  treasurer,  and  it 
seems  to  us  that  there  is  quite  as  much  ground  for  the  relators 
to  claim  that  a  mandamus  will  lie  against  the  town  treasurer 
upon  receiving  the  certificate  of  the  auditors,  apportioning  the 
funds  among  the  various  school  districts,  to  require  him  to 
then  deduct  $154.70  from  the  share  apportioned  to  district 
No.  1,  and  pay  it  over  to  district  No.  25.  The  argument  in 
behalf  of  the  relators  is  grounded  mainly,  if  not  entirely, 
upon  the  proposition  that  the  decision  of  the  superintendent 
of  public  instruction,  requiring  the  town  auditors  to  change 
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and  correct  the  apportionment  of  the  local  fund  made  by  them, 
as  above  stated,  is  final  and  conclusive  as  an  adjudication  in 
regard  to  their  legal  duty.  In  order  to  give  such  effect  to  the 
decision  the  superintendent,  like  all  other  officers  proceeding 
judicially,  must  have  obtained  jurisdiction  of  the  parties  and 
of  the  subject-matter.  The  power  to  hear  and  determine 
an  appeal  from  the  action  of  the  town  auditors  is  not,  we 
think,  included  in  the  jurisdiction  conferred  by  the  legislature 
upon  the  superintendent  in  the  statute  relating  to  schools. 
(Laws  1864,  chap.  555.)  It  is  urged  that  the  power  is  cov- 
ered by  the  provisions  contained  in  the  second  article  of  the 
chapter,  which  authorize  the  superintendent  to  supervise  all 
trusts  for  the  benefit  of  schools.  The  provisions  of  the  act 
of  1870,  relating  to  the  town  of  Hempstead  do  not  create  a 
trust  for  school  purposes  within  the  meaning  of  this  article. 
The  town  owned  certain  lands  in  its  own  right,  which  were 
sold  and  converted  into  money.  The  legislature  authorized 
the  town,  through  its  own  officers,  to  invest  the  fund  and  to 
apply  the  interest  thereon,  partly  to  the  support  of  the  schools 
of  the  town,  and  partly  to  the  support  of  the  poor.  The  care 
and  management  of  the  fund  and  the  disposition  of  the  accru- 
ing annual  interest  devolves  under  the  statute,  not  to  trustees  of 
a  trust,  but  upon  public  officers  chosen  by  the  electors  of  the 
town.  The  court,  no  doubt  may  compel  these  officers,  by 
mandamus,  to  perfonn  every  duty  that  the  statute  enjoins 
upon  them.  They  have  complied  with  tlie  statute  by  making 
an  apportionment  of  the  interest  on  the  fund  between  the 
several  school  districts  of  the  town,  in  the  manner  and  accord- 
ing to  the  basis  prescribed,  and  they  cannot  now  be  requii'ed 
to  change  it,  in  order  to  conform  to  a  change  subsequently 
made  by  the  superintendent  in  the  division  and  apportionment 
of  the  funds  under  his  control.  This  power  has  not  l)een 
given  to  the  auditors  by  the  statute  and  it  cannot  be  conferred 
^by  the  court.  The  order  of  the  General  Term  should  be 
affirmed  with  costs. 

All  concur.  * 

Order  affirmed. 
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In  the  Matter  of  the  Judicial   Settlement  of  the  Ar».coiints         /        / 

of  Henby  Hrss,  Executor,  etc.  1  iL^lH/r^ 

When  proof  of  a  law  of  a  foreign  state  has  been  given  from  a  publication 
made  under  authority  of  the  government  of  that  state,  in  the  absence  of 
equally  good  evidence  that  it  has  been  changed  or  repealed,  it  is  to  be 
considered  as  the  existing  law. 

«6.,  by  his  will,  gave  one- fourth  of  his  residuary  estate  to  the  community 
of  H.,  a  municipality  in  the  Grand  Duchy  of  Baden,  a  state  of  the  Ger- 
man Empire  Upon  the  accounting  of  his  executor,  the  legal  capacity 
of  said  municipality  to  take  its  distributive  share  of  the  personal  estate 
was  questioned.     It  was  proved  by  the  German  vice-consul,  who  had 

-  filled  a  judicial  position  and  was  acquainted  with  the  laws  of  the  differ- 
ent states  of  the  empire,  that  the  Grand  Duchy  of  Baden  had  an  unwrit- 
ten law  which  gave  to  "communities,"  by  which  term  cities  or  town- 
ships were  characterized,  the  right  to  acquire  and  manage  property 
and  take  by  bequest.  A  copy  of  the  laws  and  statutes  of  the  Grand 
Duchy,  printed  by  governmental  authority  in  the  official  printing  office 
in  1832,  was  also  introduced  in  evidence  and  from  it  proof  given  that 
such  communities  have  a  right  to  take  and  hold  property.  It  was 
proved  that  since  the  publication  of  said  book  of  statutes,  a  legislature 
has  existed  in  said  Grand  Duchy.  The  surrogate  held  that  the  evidence 
was  insufficient  to  show  that  the  law  relied  upon  to  show  corporate 
capacity  was  in  force  at  the  time  of  the  testator's  death.     Held,  error. 

The  laws  of  this  state  do  not  prohibit  a  testamentary  bequest  to  a  foreign 
municipality,  and  the  ability  to  take  depends  upon  the  law  of  the  legatee's 
domicile. 

JE[yne%  v.  McDennott  (82  N.  Y.  41),  distinguished. 

(Argued  April  29,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Oourt  in  the  second  judicial  department,  entered  upon  an  order 
madfe  February  10,  1890,  which  affirmed  a  decree  of  the  sur- 
rogate of  Westchester  county  upon  an  accounting  by  the 
executor  of  the  last  will  and  testament  of  Sebastian  Gehrig, 
-deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Richard  M.  Bruno  and  Edwin  Countryman  for  appellant. 
The  court  was  bound  to  decide  the  case  according  to  the  undis- 
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puted  evidence,  and  a  failure  to  do  so  was  an  error  of  law  for 
which  the  judgments  below  should  be  reversed.  {Plyer  v. 
Ge^rrnan,  121  N.  Y.  692 ;  Lomer  v.  Meeher,  25  id.  361 ;  Kdly 
V.  Burroughs,  102  id.  93,  95,  96 ;  Watson  v.  Campbell,  38  id. 
153,  155,  157 ;  E.  his,  Co,  v.  AldricK  26  id.  92 ;  Potter  v. 
Chachey^  16  Abb.  Pr.  146,  147,  150;  Hxmtiyigton  v.  Conl-ey^ 
33  Barb.  224,  225 ;  M'dlerd  v.  TJiorn,  56  N.  Y.  402,  405 ; 
Brush  V.  Wilklns,  4  Johns,  Ch.  520 ;  Ilynes  v.  McDermott^ 
82  N.  Y.  58.)  The  witness  Ferrie  was  shown  to  be  entirely 
competent  to  testify  to  the  law  of  Baden  as  to  the  right  of 
appellant  to  take  the  legacy.  {Ketmy  v.  Clarlcson,  1  Johns. 
386  ;  American  v.  liosenayle,  77  Penn.  St.  507 ;  IlaU  v.  Cos- 
tello,  48  N.  II.  176 ;  Piclard  v.  Bailey,  26  id.  152  ;  Yander 
DoncU  V.  TheUusson,  8  C.  B.  812,  816,  823,  824 ;  Lacmi  v. 
Higgijis,  3  Starkie,  179  ;  Brush  v.  WilHns,  4  Johns.  Ch. 
520 ;  McFadden  v.  Mitchell  61  Cal.  148 ;  Bearss  v.  Copleyy 
10  N.  Y.  93  ;  Robertson  v.  Knapp,  35  id.  91 ;  Moore  v.  VTest- 
ervelt,  27  id.  241.)  The  appellant  was  shown,  without  con- 
tradiction, to  be  a  corporation,  a  body  corporate,  entitled  to 
take  property  by  bequest.  {People  v.  Calder,  30  Mich.  88 ; 
Bohy  V.  jSedgwick,  35  Barb.  326  ;  Thrmas  v.  Dakin,  22  Wend. 
70  ;  1  [Morawetz  on  Corp.  gg  2,  320, 324 ;  P,  Bank  v,  BillingSy 
4  Pet.  562;  4  Wheat.  636;  Louisiana  v.  Mayor,  etc.,  109 
U.  S.  287 ;  Philadelphia  v.  Fox,  64  Penn.  St.  180 ;  Boot  v. 
Eidelmeye.r,  1  Wilson,  106 ;  Angel  &  Ames  on  Corp.  §§  15, 
23  ;  1  Dillon  on  Mun.  Corp.  [4th  ed.]  §§  3,  19  ;  Kilm^re  v. 
Magee,  35  Penn.  St.  411 ;  People  v.  Morris,  13  Wend.  333.) 
It  having  been  shown,  without  contradiction,  what  the  written 
law  of  Baden  was  in  1832,  the  law  presumes  it  has  remained 
so  until  legal  proof  of  a  change.  {Ray ham  v.  Canton,  3 
Pick.  293  ;  DougJterty  v.  Snyder,  15  S.  <fe  R.  84;  Livingston 
V.  M,  Ins,  Co.,  6  Cranch.  274  ;  Ilynes  v.  McDermott,  82 
N.  Y.  57 ;  Sleeper  v.  Van  Mlddlesworth,  4  Den.  431 ; 
McMahon  v.  Harrison^  6  X,  Y.  443  ;  Wilkins  v.  Earl,  44  id. 
172,  192 ;  1  Greenl.  on  Ev.  §  41 ;  2  Morawetz  on  Corp.  [2d 
ed.]  §  775  ;  Angel  &  Ames  on  Corp.  §  757  ;  People  v.  M,  Co.^ 
9  Wend.  351,  370  ;  Darrell  v,  Mllllgoose,  90  Ind.  264;  Covert 
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V.  Gray,  34  How.  Pr.  450 ;  Stokes  v.  Machen,  62  Barb.  148 ; 
Harryman  v.  Roberts,  52  Md.  76 ;  Code  Civ.  Pro.  §  942 ; 
Hall  V.  CosteUo,  48  N.  II.  176.)  A  legacy  to  a  municipal  or 
other  corporation  of  money  to  be  used  in  furtherance  of  its 
purposes  is  valid.  {Dickson  v.  JJniUd  States,  125  Mass.  313, 
315  ;  Hathaway  v.  Sackett,  32  Mich.  97,  100,  101 ;  Whittaker 
V.  Hume,  7  H.  L,  Cas.  124,  155 ;  1  Perry  on  Trusts  [4th  ed.], 
§  63 ;  Chamberlain  v.  Chamberlain,  43  N.  Y.  424 ;  In  re 
McGraw,  111  id.  84 ;  1  R  S.  599,  §§  1,  3  ;  Merrivk  v.  Van 
Santvoord,  34  N.  Y.  268 ;  2  Morawetz  on  Corp.  [2d  ed.] 
§  961 ;  2  Dillon  on  Mun.  Corp.  [4th  ed.]  §  566.)  No  trust 
was  created  by  the  bequest  in  question,  nor  was  there  the 
slightest  attempt  to  make  the  legatee  a  trustee.  But  if  there 
were,  the  legacy  was  payable  to  the  corporation,  to  be  taken 
by  it  as  any  property  is.  {Chamberlain  v.  Chamberlain,  43 
N.  Y.  432.)  The  community,  although  unincorporated,  could 
take  the  legacy  bequeathed  to  it,  if  empowered  so  to  do  by  the 
law  of  itfi  domicile.  {Newlund  y.  Attorney-General,  3  Meriv. 
684 ;  In  re  Bullock,  11  N.  Y.  S.  E.  700 ;  Chamberlain  v. 
Chamberlain,  43  K  Y.  424.) 

Jacob  F.  Miller  for  respondent.  There  was  no  proof  that 
the  Community  Hochhausen  had  a  right  to  take  property  by 
bequest  {Sherwood  v,  A.  B.  Society,  1  Keyes,  565  ;  Chum- 
berluln  v.  Chamberlain,  43  N.  Y.  432  ;  Dillon  on  Mun.  Corp. 
§  19  ;  Morawetz  on  Corp.  §§  3,  6 ;  Dartmouth  College  v. 
Woodward,  4  Wheat  636.)  Corporations  organized  under 
the  laws  of  this  state  must,  to  take  by  bequest,  not  only  prove 
their  incorporation,  but  also  that  the  gift  may  pass  to  them 
under  their  charter.  {In  re  McGraw^  111  N.  Y.  84 ;  Holland 
V.  Alcoch,  108  id.  334 ;  Owens  v.  M,  Society,  14  id.  380.) 
But  whether  the  community  was  or  was  not  so  incorponited  and 
authorized  to  take,  was  dependent  upon  foreign  law,  the  law 
of  Baden.  For  purposes  of  judicial  proceedings  foreign  laws 
are  facts  whicli  must  be  alleged  and  proved  as  any  other  facts. 
The  fact  to  be  proved  is  "  the  existing  law."  (Code  Civ.  Pro. 
§  942  ;  Hynes  v.  McDermott,  82  id.  57 ;  Toulandon  v.  Lach&tx^ 
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meyer,  6  Abb.  [N.  S.]  215-220  ;  37  How.  Pr.  145 ;  Kenny 
V.  Clarkson^  1  Johns.  385 ;  Owens  v.  Jf.  Society^  14  N.  Y. 
380 ;  Levy  v.  Levy^  33  id.  100 ;  Beekmcm  v.  Bonsar^  23  id. 
298  ;  Rose  v.  B,  B.  Assn.,  4  Abb.  Ct.  App.  Dec.  108 ;  Bascom 
V.  AJbertson,  34  N.  Y.  584 ;  Burrill  v.  Boardman,  43  id. 
254 ;  IloUand  v.  J[Z(?^<?^  108  id.  325.)  The  General  Term 
affirmed  the  surrogate's  degree,  thereby  approving  the  surro- 
gate's findings  of  fact  as  well  as  conclusions  of  law.  The 
questions  of  fact  are  no  longer  open  to  review.  (Nostrand 
V.  Knight,  123  N.  Y.  618.) 

Gray,  J.  The  testator  gave  one-fourth  of  his  residuary 
estate  to  the  Community  of  Hochhausen,  a  municipality  situated 
in  the  Grand  Duchy  of  Baden,  a  state  of  the  German  Empire, 
and  the  question  raised  upon  the  settlement  of  the  accounts ,of 
his  executor  was  whether  it  has  legal  capacity  to  take  its  dis- 
tributive share  of  the  personal  estate ;  no  claim  being  made 
upon  the  realty.  The  surrogate  decreed  adversely  to  the  claim 
of  the  legatee,  his  decree  reciting  that  the  proofs  were  insuf- 
ficient to  allow  it  to  take  any  of  the  property,  or  to  be  a 
legatee  under  the  laws  of  this  state.  This  decree  has  been 
affirmed  by  the  General  Term.  The  surrogate  expressly 
found  that  the  legatee  had  been  a  municipal  body  for  the  past 
nine  hundred  years,  but  refused  to  find  that,  by  the  unwritten 
or  by  the  written  laws  of  the  country,  it  was  authorized  to 
take  and  hold  bequests  of  personal  property,  or  to  hold  per- 
sonal property  as  a  corporation.  In  so  ruling  upon  the  ques- 
tion of  the  legatee's  legal  capacity  I  think  the  suiTogate  has 
erred.  By  a  competent  witness,  in  the  person  of  the  German 
vice-consul,  who,  before  entering  upon  the  foreign  service  of 
the  German  Empire,  had  filled  a  judicial  position,  and  was 
acquainted  with  the  laws  of  the  diJBFerent  states  composing  that 
empire,  it  was  proved  that  the  Grand  Duchy  of  Baden  had  an 
unwritten  and  a  written  law.  By  the  unwritten  law  of  the 
country  "  communities,"  by  which  term  a  city  or  township  was 
characterized,  had  the  right  to  acquire  and  to  manage  property, 
and  to  take  by  bequest.     A  copy  of  the  laws  and  statutes  of 
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the  Grand  Duchy,  printed  by  governmental  authority  in  the 
official  printing  office,  in  1832,  was  offered  in  evidence,  and 
from  it  proof  was  given  that  "  every  community  has  a  right  to 
administer  its  affairs  as  a  community,  and  to  manage  property 
independently  for  itself,"  and  that  "  all  movable  and  immov- 
able property  of  communities  is  the  property  of  the  citizens," 
as  "a  corporation,"  or  "as  a  body,"  or  "as  a  whole"  (the 
German  word  in  the  act  being  the  equivalent  of  these  terms). 
This  witness  gave  the  only  evidence  in  the  case,  and  nothing 
was  offered  in  contradiction  of  it,  nor  any  other  proof  given 
upon  the  question  of  what  was  the  law  of  the  domicile  of  this 
legatee.  But  because  it  appears  that  since  the  publication  of 
the  Grand  Ducal  laws  and  statutes  in  1832,  a  legislature  has 
been  in  existence,  and  that  the  evidence  of  the  witness  that 
these  statutes  and  the  unwritten  law,  concerning  which  he 
had  testified,  remained  in  force  was  predicated  upon  the  fact 
that,  by  virtue  of  his  official  position,  he  woula  have  been 
made  acquainted  with  any  changes  by  legislative  enactment, 
it  was  thought  that  the  proofs  were  insufficient.  The  surrogate 
held  that  it  must  be  shown  that  the  law  relied  upon  to  estab- 
lish the  corporate  capacity  was  in  force  at  the  time  of  the 
testator's  death,  and  that  the  evidence  here  was  merely  hear- 
say, and,  therefore,  incompetent.  He  also  held,  upon  the 
aftthority  of  Hynes  v.  McDermott  (82  N.  Y.  41),  that  there 
was  no  presumption  of  the  continued  existence  of  the  earlier 
law.  That  case  is  not*  controlling  upon  the  question  here. 
The  books  offered  upon  the  tri$l  in  that  case,  as  containing  the 
laws  of  France,  were  the  publication  of  a  private  person. 
They  were  not  proven,  nor  did  they  purport  to  have  been 
published  by  governmental  authority,  and  were  then  seen  for 
the  first  time  by  the  witness.  Moreover,  one  of  the  volumes 
was  edited  at  a  date  subsequent  to  the  transaction,  to  which 
they  were  sought  to  be  made  applicable.  Nor  was  it  con- 
sidered that  the  evidence  of  the  witness  as  to  the  reception  of 
these  private  works  in  the  French  courts  amounted  to  proof 
of  that  fact.  Upon  the  question  of  whether  the  presumption 
should  prevail  that  a  law  once  shown  to  have  existed  continued 
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the  same  until  the  time  of  the  event,  about  which  the  contro- 
versy turned,  tlie  court  refused  to  pass  definitely,  as  being 
unimportant  to  the  decision.  Chief  Judge  Folger  intimated, 
however,  pretty  strongly,  on  the  authority  of  liaynham  v. 
Canton  (3  Pick.  293),  that  if  the  question  of  presumption  was 
in  the  case  the  court  would  have  to  make  it.  In  RaynTiam 
v.  Canton^  in  connection  with  proofs  relating  to  a  marriage  in 
Rhode  Island  in  1817,  a  volume  of  the  laws  of  that  state,  pub- 
lished by  its  authority  in  1798,  was  offered,  but  it  was  rejected 
upon  the  mere  objection,  or  denial  interposed  by  counsel,  that 
the  law  so  evidenced  was  not  tlie  law  at  the  time  of  the  mar- 
riage. Judge  Parker,  delivering  the  opinion  of  the  Supreme 
Court  in  reversal  of  the  judgment,  held  that  "  the  law  being 
proved  to  have  existed  in  the  manner  above  stated,  it  must  be 
presumed  to  exist  until  proved  by  as  good  evidence  to  have 
been  repealed." 

I  think  the  rule  in  the  Massachusetts  case  should  be  adopted 
by  us  as  correct,  upon  principle.  The  rule  of  presumption,  as 
apphed  to  the  continuance  of  a  law,  may  well  rest  upon  the 
same  basis  that  is  found  for  similar  presumptions  in  many 
human  affaiiu  In  Greenleaf  on  Evidence  (Vol.  1,  §  41),  the 
author  states  the  rule  that  when  "  the  existence  of  a  person,  a 
personal  relation,  or  a  state  of  things,  is  once  established  by 
proof,  the  law  presumes  that  the  person,  relation  or  state  of 
things  continues  to  exist  as  before,  until  the  contrary  is  shown, 
or  until  a  different  presumption  is  raised  from  the  nature  of 
the  subject  in  question."  In  PeopU  v.  Manhattan  Company^ 
(9  AVend.  351),  is  an  illustration  of  the  rule,  where  it  was  held 
that  a  corporation  having  been  sliown  to  have  been  legally 
created,  it  is,  "  in  the  judgment  of  law,  supposed  to  continue 
to  exist  until  the  contrary  is  shown." 

If,  in  such  instances,  the  presumption  should  obtain,  how 
much  greater  the  rea^jon  for  it  in  the  case  of  a  public  law  in  a 
foreign  state  or  country.  In  addition  to  the  Massachusetts 
case  of  Rayiiham  v.  Canton^  there  is  to  be  found  authority 
for  the  rule,  in  the  oi)inions  of  the  courts  of  other  states.  In 
People  V.  Colder  (30  Mich.  85),  the  question  arose  as  to  the 
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law  governing  marriage  in  the  state  of  Kew  York  in  1869.  A 
volume  of  New  York  statutes,  printed  in  1852,  was  held  to  be 
competent  proof  of  what  the  law  was ;  the  court  considering 
that,  as  no  proof  was  offered  to  indicate  a  change  in  the  law, 
the  jury  might  fairly  presume  that  it  continued  as  it  was. 
In  Ilarryman  v.  Iiober*ts  (52  Md.  64),  a  volume  of  Ohio 
Kevised  Statutes,  published  in  1860,  was  admitted  as  evi- 
dence of  the  existing  law  of  that  state,  when  the  question 
to  which  it  was  made  applicable  arose  in  1879.  (And  see 
State  V.  Patterson^  2  Ired.  [K  C]  356.)  It  may  be  observed 
that  the  very  notion  of  a  law,  as  furnishing  a  rule  of  govern- 
ment or  of  conduct,  suggests  permanence  as  a  charac- 
teristic and  does  not  involve  the  idea  of  change.  I  am  led 
to  the  opinion  that  when  proof  of  a  law  of  a  foreign  state 
has  been  given,  from  a  publication  made  under  govermental 
authority,  the  rules  and  principles  of  evidence  entitle  it  to 
be  considered  as  the  existing  law  of  the  land,  in  the  absence 
of  some  equally  good  evidence  that  it  has  been  changed  or 
repealed. 

We  have,  then,  in  this  legatee  a  collective  body  of  individ- 
uals, which  has  existed  for  past  hundreds  of  years  as  a 
municipality,  under  the  description  of  a  "community." 
It  had  accjuired  and  by  the  unwritten  or  common  law  it 
possessed  and  exercised  certain  rights  of  self-government 
and  powers  to  acquire  and  to  manage  property  for  itself.  By 
enactments  of  the  Grand  Ducal  government  its  franchises  and 
powers  were  recognized  and  confirmed  to  it.  The  public 
statutes,  in  providing  that  all  the  property  of  a  community  is 
the  property  of  its  citizens,  as  a  corporation,  or  as  a  body,  in 
fact,  thereby  invested  the  existing  municipal  body  aggregate 
with  an  essential  attribute  of  a  coi-poration.  This  legislation 
would  seem  to  have  amounted  to  an  incorporation  by  sovereign 
recognition  and  grant  of  powers  and  franchises.  But  whether 
chartered,  or  incorporated  by  statute  or  not,  we  are  bound  to 
consider  the  community  as  an  artificial  legal  person.  In  Ger- 
many, in  the  eye  of  the  law,  it  is  a  "judicial  person," 
according  to  the  evidence  of  the  witness  in  this  case,  as  under 


<J^ 


^i  V  »•  r 


ll 


544  WHirrAKER  V,  D.  &  H.  C.  Co.  [June, 


Statement  of  case. 


the  Roman  law,  in  the  classification  of  the  writer  Savigny,  it 
was  a  "  juristical  person." 

It  is  conceded  by  the  law  sucli  powers  and  rights  as  to  give 
it  the  character  of  individuality  and  to  enable  it  to  take,  hold 
and  administer  upon  propert^'^  The  ability  to  take  the  testa- 
mentary bequest  depends  upon  the  law  of  the  legatee's  domicile. 
Our  laws  do  not  prohibit  the  bequest  or  the  taking,  and  the 
sole  question  to  be  considered  relates  to  the  legatee's  capacity. 
(See  ChambeHuhi  v.  Chamherhnn^  43  X.  Y.  424.) 

When  we  find  that  by  the  customary  or  common  law  of  tlie 
place  of  its  domicile,  confirmed  by  a  public  statute,  this  "  com- 
munity "  \vas  entitled  to  take,  hold  and  manage  property  in 
the  right  of  its  citizens,  or  as  a  whole,  or  as  an  aggregate  body 
incorporate,  we  need  proceed  no  further  in  search  of  capacity 
to  take  the  legacy. 

For  the  reasons  stated,  I  think  that  the  judgment  of  the 
General  Term  and  so  much  of  the  surrogate's  decree  as  has 
been  appealed  from  should  be  reversed  and  that  it  should  l>e 
decreed  that  this  appellant  is  entitled  to.  take  its  share  of  the 
pei-sonalty  under  the  bequest  in  the  will,  with  costs  to  the 
appellant  here  and  in  the*  courts  below  to  be  paid  out  of  the 
estate. 

All  concur. 

Judgment  accordingly. 


Charles  E.  Whittaker,  as  Administrator,  etc.,  Respondent, 
146  4W  '^'.  The  President,  Managers  and  Company  of  the  Dela- 

ware AND  Hudson  Canal  Company,  Appellant. 

A  railroad  company  does  not  discharge  its  whole  duty  to  the  public  or  its 
servants  by  merely  framing  and  publishing  proper  rules  for  the  conduct 
of  its  business  and  the  guidance  and  control  of  its  servants;  it  is  also 
required  to  exercise  such  a  supervision  over  them  and  the  prosecution  of 
its  business  as  to  have  reason  to  believe  that  it  is  being  conducted  in 
pursuance  of  such  rules. 

Its  duty,  in  respect  to  the  employment  of  servants,  is  not  satisfied  by 
the  hiring  of  capable  and  competent  persons  in  the  first  instance;  it 
must  also  exercise  such  an  oversight  and  supervision  of  them  that,  if  a 
1 
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servant  becomes  habitually  or  notoriously  incompetent  or  unfit,  from 
carelessness  or  bad  habits,  to  perform  his  duties,  it  will  discover  and 
giiard  against  it,  and  if  it  fails  to  do  this  it  is  liable  to  another  servant 
for  injuries  caused  by  the  negligent  acts  of  the  incompetent  servant. 

It  is  not  necessary  that  such  incompetency  should  be  brought  to  the  knowl- 
edge of  the  company  ;  if  it  continued  for  such  a  length  of  time  tliat  a 
careful  and  diligent  supervision  would  have  discovered  it,  it  is  charge- 
able with  notice  of  its  existence. 

In  an  action  to  recover  damages  for  alleged  negligence,  causing  the  death 
of  W.,  plaintiff's  intestate,  it  appeared  that  the  death  resulted  from  a 
collision  in  the  night-time,  between  a  freight  train  upon  which  W.  was 
employed  as  fireman  and  an  engine  left  standing  on  defendant's  main 
track,  in  violation  of  one  of  its  rules,  by  its  engineer  while  waiting  for 
orders.  There  was  evidence  that  said  engineer  and  other  engineers 
had  for  at  least  a  year  been  in  the  habit  of  frequently  disobeying  said 
rule.  The  complaint  was  dismissed.  Heldy  error;  that  the  question  of 
defendant's  negligence  should  have  been  submitted  to  the  jury. 

The  freight  train  had  been  ordered  to  run  into  the  yard  at  the  station  where 
the  accident  happened,  ahead  of  the' schedule  time,  and  was  running  at 
the  time  from  seven  to  ten  miles  an  hour;  the  night  was  dark  and  foggy; 
the  engineer  of  the  engine  drawing  the  train  testified  that  he  gave  the 
usual  signal  of  the  train's  approach  by  a  sharp  whistle  about*  half  mile 
from  the  yard  and  rang  his  bell  continuously;  that  he  kept  a  sharp  look- 
out for  objects  on  the  track  ahead;  that  the  stationary  engine  had  no 
light  which  could  be  seen  and  he  did  not  see  it  until  he  arrived  within 
sixty  or  seventy  feet,  when  he  discovered  it  by  the  reflection  of  his  own 
head-light,  when  it  was  too  late  to  stop  the  train  or  for  him  or  W.,  who 
was  engaged  in  the  performance  of  his  duties,  to  escape.  Htld,  that 
neither  the  engineer  nor  K.  were  chargeable  with  negligence. 

It  was  claimed  on  the  part  of  defendant  that  the  company's  rules  foiwid  a 
train  from  running  through  a  yard  at  a  greater  speed  than  four  miles  an 
hour.  Held,  that  a.ssuming  there  was  evidence  of  such  a  rule,  it  was 
not  clear  that  the  rate  of  speed,  or  any  want  of  care  or  caution  in  run- 
ning the  freight  train  contributed  to  the  accident;  and  that  the  question 
should  have  been  submitted  to  the  jury. 

(Argued  April  30,  1891;  decided  June  2,  1891.) 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  November  25, 
1890,  which  reversed  a  judgment  entered  upon  a  decision  of 
the  court  on  trial  at  Circuit,  dismissing  the  complaint,  and 
reversed  an  order  denying  a  motion  for  a  new  trial  and  granted 
a  new  trial. 
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This  action  was  brought  to  recover  damages  for  the  killing 
of  Eugene  K.  Whittaker,  plaintiflPs  intestate,  through  the 
alleged  negligence  of  defendant. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Edwin  Young  for  appellant.  There  was  no  proof  of  negli- 
gence in  the  absence  of  a  head-light  on  the  locomotive.  (tt3 
N.  Y.  123,  127-129;  19  id.  127;  105  id.  26;  56  id.  2;  98  id. 
562;  92  id.  224;  103  id.  581;  197  U.  S.  454.)  There  is  no 
evidence  from  which  a  jury  could  infer  negligence  in  retain- 
ing an  incompetent  employe.  (89  N,  Y.  470 ;  8  id.  175  ;  83 
id.  7 ;  25  id>  566 ;  39  id.  468,  478.)  There  was  an  entire 
absence  of  proof  of  negligence  on  the  part  of  the  defendant. 
(98  N.  Y.  562  ;  85  id.  61 :  100  id.  272 ;  89  id.  470 ;  105  id. 
26 ;  76  id.  131 ;  83  id.  7.)  The  proof  fails  to  show  express 
or  implied  knowledge,  on  the  part  of  defendant,  of  the 
alleged  custom.  Such  knowledge  must  be  proved  before  the 
conlpany  can  be  held,  (89  X.  Y.  470 ;  8  id.  175  ;  83  id.  7  ; 
25  id.  566  ;  39  id.  468,  478 ;  34  All).  L.  J.  415 ;  85  K  Y.  62 ; 
81  id.  516  ;  101  id.  607 ;  105  id.  159  ;  84  id.  77.)  The  alleged 
negligence  was  not  the  proximate  cause  of  the  injury.  (39 
Ilim,  434;  55  N.  Y.  608;  35  id.  210;  32  Alb.  L.  J.  448;  1 
Hun,  510-572;  31  id.  491;  105  U.  S.  249;  19  Johns.  224; 
64  til.  522  ;  77  K  Y.  90 ;  40  Hun,  389 ;  105  N.  Y.  202 ; 
Whart.  on  Neg.  60,  112-115,  135,  137-139.)  Incompetency 
cannot  be  proved  by  a  single  prior  ac^t  of  negligence,  however 
gross,  and  never  by  the  act  itself  which  constitutes  the  cause 
of  action.     (59  N.  Y.  356  ;  55  id.  579.) 

Lou  in  MaPHhaU  for  respondent  It  was  the  dut}'  of  the  defend- 
ant to  employ  a  safe  and  competent  engineer  to  operate  its  loco- 
motive, and  although  Dunbar  may  have  been  competent  when 
employed,  he  subsecjuently  became  careless  and  reckless  in  the 
discharge  of  his  duties,  by  habitually  violating  the  rules  pro- 
mulgated by  the  defendant,  for  the  safety  of  its  employes,  and 
it  was  for  the  jury  to  say  whether  the  defendant  had  con- 
structive notice  of  such  fact,  and  whether  the  defendant,  by 
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thereafter  continuing  him  in  its  employ,  became  chargeable 
with  his  negligence.  •  {Newell  v.  Hyan,  40  Hnn,  286  ;  116  N. 
Y.  686;  Mcmn  v.  D.  db  H.  C.  Co.,  91  ii  500;  Lwning  v. 
N.  Y.  C.  R.  R.  Co.,  49  id.  521 ;  Fltke  v.  B,  &  A,  R.  R. 
Co.,  53  id.  529 ;  Chapman  v.  E.  R.  Co.,  55  id.  579 ;  Bavlec 
V.  N.  Y.  cfe  //.  R.  R.  Co.,  59  id.  356 ;  Wood  on  Mast,  and 
Serv.  [2d  ed.]  §  418  ;  Gilman  t.  K  R.  Co.^  10  AUen,  233  ; 
13  id.  433 ;  Blake  v.  M.  C.  R.  R.  Co.,  70  Me.  60 ;  C,  etc., 
R.  R.  Co.  \.'  DayU,  18  Kan.  58;  M.,  etc.,  R.  R.  Co.  v. 
Smith,  59  Ala.  245 ;  M.  C.  R.  R.  Co.  v.  OiJheH,  46  Mich, 
176;  T.  M.  R.  R.  Co.  v,  Whitmore,  58  Tex.  376;  Senwr 
V.  Ward,  1  El.  &  El.  385 ;  Lyons  v.  JV.  Y.  C.  <&  U.  R.  R.  R. 
Co.,  39  Hun,  385  ;  Elwood  v.  Western  Union  Tel.  Co.,  45  N. 
Y.  549 ;  Wohlfahrt,  v.  BecTcert,  Id.  490 ;  Becker  v.  Koch, 
104  id.  394.)  The  defendant  was  guilty  of  negligence  in 
requiring  Dunbar  to  proceed  to  Quaker  Street  with  a  locomo- 
tive unprovided  with  a  head-light  upon  its  front,  in  violation 
of  its  own  rules,  and  under  circumstances  which  rendered  the 
use  of  such  locomotive  dangerous,  {Sniedis  v.  B.  <&  R.  B. 
R.  Co.,  88  N.  Y.  13 ;  'Johnson  v.  //.  R.  R.  R.  Co.,  20  id.  73 ; 
Cheney  v.  N.  Y.  C.  db  H.  R.  R.  R.  Co.,  16  Hun,  415;  P.  C. 
Co.  V.  Conlan,  101  111.  93 ;  Kain  v.  Smith,  80  N.  Y.  375 ; 
Goifiel  V.  N.  Y,  L.  E.  tfe  W.  R.  R.  Co.,  95  id.  462 ;  EUis 
V,  N.  Y.,  L.  E.  S  W.  R.  R.  Co.,  Id,  546 ;  Stringham  v.  Steuo- 
art,  100  id.  516 ;  Hough  v,  R.  Co.,  100  U.  S.  213 ;  Kirkpat- 
riek  V.  N.  Y.  C.  cfe  //.  R.  R.  R.  Co.,  79  N.  Y,  240 ;  Fnlkr 
V.  Jewett,  80  id.  46 ;  Crispin  v.  Bahbitt,  81  id.  521 ;  Flike  v. 
B.  (6  A.  R.  R,  Co.,  53  id.  549;  Bushby  v.  jST.  Y,  L.  E.  & 
ir.  R.  R.  Co.,  107  id.  374 ;  Cone  v.  D.,  L.  &  W.  R.  R.  Co., 
81  id.  209.)  Assuming  that  Dunbar,  Bacon  and  the  fireman 
and  brakeman  on  engine  82  were  guilty  of  negligence,  which 
co-operated  in  bringing  about  the  accident  which  resulted  in 
the  death  of  plaintiif's  intestate,  yet  that  fact  does  not  debar 
plaintiff  from  recovering,  since  the  negligence  of  the  defend- 
ant was  one  of  the  proximate  causes  leading  to  such  accident. 
{Cone  V.  D.,  L.  &  W.  R.  R.  Co.,  81  N.  Y.  209 ;  Coppins  v. 
iV.  Y.  C.  S  II.  R.  R.  R.  Co.,  122  id,  557;  Ring  v.  City  of 
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Oohoes,  77  id.  83  ;  EkrgoU  v.  Mayor,  etc,,  96  id.  283 ;  Lilly 
V.  N,  r.  (7.  cfe  //.  7?.  IL  It  Co.,  107  id.  566.)  The  plaintiffs 
intestate  was  in  ng  manner  guilty  of  contributory  negligence. 
{Strong  v.  B.  cfe  A.  li,  R,  Co.,  58  N.  Y.  56  ;  Hoag  v.  N,  Y.  C. 
cfc //.  li.  R.  R.  Co.,  Ill  id.  199.) 

KuQER,  Ch.  J.  The  appeal  in  this  case  was  taken  by  the 
defendant,  upon  the  usual  stipulation,  from  an  order  of  the 
General  Tenn  reversing  a  judgment  dismissing  the  complaint 
and  directing  a  new  trial.  The  complaint  was  dismissed  by 
the  trial  court  upon  the  alleged  ground  that  the  evidence 
failed  to  show  negligence  on  the  defendant's  part,  and  also 
that  the  plaintiff  did  not  show  that  his  intestate  was  free  from 
contributory  negHgence.  Upon  appeal  to  the  General  Term, 
they  held  that  there  was  evidence  sufficient  to  support  a 
verdict  for  the  plaintiff  on  both  grounds,  and  that  the  dis- 
missal of  the  complaint  was,  therefore,  erroneous.  We  agree 
with  the  conclusion  reached  by  the  Geneml  Term.  There  was 
evidence  in  the  case  from  which  the  jury  could  proj^rly  1  ave 
found  that  the  injuries  received  by  plaintiffs  intestate  were 
occjisioned  by  the  negligence  of  the  defendant.  The  proof 
showed  that  the  accident  occurred  in  the  night-time  in  the 
defendant's  railroad  yard  at  Quaker  Street,  through  a  collision 
between  an  incoming  freight  train,  upon  which  the  plaintiffs 
intestate  was  employed  as  fireman,  and  an  engine  left  standing 
on  the  main  track  of  defendant's  road,  in  violation  of  the  rules 
of  the  company,  by  its  engineer  while  he  was  waiting  in  the 
office  near  by  for  orders. 

It  is  claimed  by  the  defendant  that  the  presence  of  the 
stationary  engine  on  the  tmck  was  due  to  the  fault  of  its 
engineer,  who  placed  it  there  in  contravention  of  a  rule  of  the 
company  forbidding  its  employes  from  placing  engines  and 
cars  on  the  main  track,  except  under  orders.  It  is  conceded 
that  this  engineer  had  no  ordere  to  go  upon  the  main  track 
with  his  engine,  and  it  is,  therefore,  claimed  that  the  accident 
having  occurred  through  the  fault  of  a  co-servant,  the  com- 
pany is  not  liable. 
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There  was  evidence  in  the  case  to  show  that  this  engineer 
and  others,  for  a  period  of  at  least  one  year,  had  been  in  the 
habit  of  disobeying  this  rule  of  the  company,  and  violating  its 
re(jiiirement8  by  placing  their  engines  upon  the  main  track  at 
Quaker  Street  and  leaving  them  there  while  awaiting  orders. 
This  practice  had  been  so  frequently  indulged  in  and  had  con- 
tinued for  such  a  length  of  time  that  the  jury  were  justified 
in  finding  that  it  had  come  to  the  knowledge  of  the  railroad 
company  and  was  pursued  by  their  acquiescence,  or  as  the 
result  of  a  want  of  vigilance  in  supervising  the  management 
of  their  road. 

A  railroad  company  does  not  discharge  its  whole  duty  to  the 
public  by  merely  framing  and  publishing  proper  rules,  for  the 
conduct  of  its  business  and  the  guidance  and  control  of  its 
servants,  but  it  is  also  required  to  exercise  such  a  supervision 
over  its  servants  and  the  prosecution  of  its  business  as  to  have 
reason  to  believe  that  it  is  being  conducted  in  pui*suance  of 
such  rules.  {Wahish  7?.  Co.  v.  McDaniels,  107  U.  S.  452; 
Chapman  v.  Erie  Ric.  Co.,  55  K  Y.  579;  Baulec  v.  N.  Y. 
dk  II.  R.  R.  Co.,  59  id.  356.) 

Neither  is  its  duty  in  respect  to  the  employment  of  servants 
satisfied  by  the  hiring  of  capable  and  competent  persons  in  the 
first  instance ;  but  it  is  also  required  that  if  hey  should  exercise 
such  an  oversight  and  supervision  of  such  servants,  that  if 
they  afterwards  become  habitually  or  notoriously  incompetent 
or  unfit,  from  carelessness  or  bad  habits,  to  perform  their 
duties,  this  incompetency,  if  long  continued,  should  be  discov- 
ered and  guarded  against.  {Lanhig  v.  N.  Y.  C  R.  R.  Co., 
49  N.  Y.  521.)  It  is  not  necessary  that  this  incompetency 
should  be  brought  to  the  personal  knowledge  of  the  master ; 
but  if  it  continues  for  such  a  length  of  time  as  that  a  careful 
and  diligent  supervision  of  its  business  ought  to  bring  it  to  its 
knowledge^  it  is  chargeable  with  notice  of  its  existence.  It 
was  said  in  Gihnan  v.  Eastern  R.  R.  Co.  (10  Allen,  233), 
approved  in  the  Laning  case,  that  "  This  care  he  (the  master) 
can  and  must  exercise,  both  in  procuring  and  keeping  and 
maintaining  such  servants,  structures  and  engines.    If  he  knows, 
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or,  in  the  exercise  of  due  care,  might  have  known  that  Ids 
servants  are  incompetent,  or  his  structures  or  engines  insuffi- 
cient, at  the  time  of  procuring  them,  or  at  any  subsequent 
time,  he  fails  in  his  duty.  For  the  management  of  his 
machinery  and  tlie  conduct  of  his  servants,  he  is  not  respon- 
sible to  their  fellow-servants ;  but  he  cannot  avail  himself  of 
this  exemption  from  responsibility  when  his  own  negligence  in 
not  having  suitable  instruments,  whether  persons  or  things,  to 
do  his  work,  causes  injury  to  those  in  his  employ."  The  rule 
in  reference  to  constructive  notice  is  well  expressed  in  the 
case  of  Hilts  v.  Chicago  and  Grand  Trunk  li,  Co.  (55 
Mich.  437),  as  follows :  "  A  master  who  retains  an  incompe- 
tent servant  in  his  employment,  after  knowledge  comes  to 
him  of  the  unfitness  of  the  servant  for  the  service  in  which 
he  is  engaged,  or  of  whose  unfitness  he  might  have  known  by 
the  exercise  of  due  diligence  or  ordinary  care,  is  liable  for 
injury  to  another  servant  caused  by  the  negligent  acts,  of  the 
incompetent  servant." 

In  view  of  these  rules,  it  waa  clearly  error  to  take  tliis  case 
from  the  jury,  unless  there  was  also  evidence  from  which  the 
jury  were,  as  a  matter  of  law,  authorized  to  find  contributory 
negligence  on  the  part  of  the  plaintiff's  intestate.  So  far 
from  this  being  the  ^ase,  we  are  of  the  opinion  that  the  undis- 
puted proof  showed  that  he  was  free  from  negligence.  The 
material  evidence  on  this  question  was  given  by  the  engineer 
in  charge  of  the  freight  train,  and  he  testifies  that  he  received 
orders  at  Cobleskill,  the  last  station  before  reaching  Quaker 
Street,  to  run  into  the  yard  at  that  place  in  advance  of  his 
schedule  time ;  that  he  was,  accordingly,  a  few  minutes  ahead 
of  time  with  his  train  and  was  running  at  the  time  he  entered 
the  yard  at  the  rate  of  from  seven  to  ten  miles  an  hour ;  that 
the  night  was  dark  and  foggy  and  it  was  impossible  to  see  a 
dark  stationary  object  on  the  tracks  in  time  to  avoid  a  col- 
lision with  it ;  that  he  gave  the  usual  signal  about  half  a  mile- 
from  the  yard,  by  a  sharp  whistle,  of  the  approach  of  hi& 
train  and  rang  his  bell  continuously ;  that  he  kept  a  sliarp 
look-out  for  objects  on  the  track  ahead  of   him  as  he  ran 
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into  the  yard,  and  saw  nothing ;  that  the  stationary  engine 
had  no  h'ght  upon  it  that  could  be  seen,  and  he  did  not  see  it 
until  he  arrived  within  sixty  or  seventy  feet  of  the  engine, 
when  it  was  discovered  by  the  reflection  of  his  own  head-light 
upon  it.  He  further  testified  that  the  last  he  saw  of  Whitta- 
ker he  was  getting  coal  from  the  tank  to  throw  into  the  fur- 
nace. This  was  immediately  after  he  saw  the  engine  and  there 
was  then  not  sufficient  time  to  enable  either  Whittaker  or  him- 
self to  escape  from  the  train.  It  is  quite  difficult  to  see  what 
measures  eitlier  the  engineer  or  Wliittaker  could  have  taken 
to  avoid  the  collision.  They  were  under  orders  to  run  into 
the  yard  in  advance  of  time  and  had  a  right  to  assume  that  the 
defendant  had  taken  such  precautions  as  would  relieve  them 
from  any  hazard  of  collision  in  running  into  the  Quaker 
Street  yard.  They  were  both  engaged  in  the  discharge  of 
their  customary  duties  and  exercised  all  of  the  precaution  in 
entering  tlie  yard  that  was  required  by  the  obligations  of  ordi- 
nary prudence  and  care,  and  are  not  justly  chargeable  with 
negligence  in  running  into  the  yard  as  they  did.  The  only 
suggestion  of  any  want  of  care  on  their  part  is  predicated 
upon  the  assumption  that  the  train  was  running  at  a  prohibited 
rate  of  speed. 

It  is  claimed  that  there  is  proof  in  the  case  that  trains 
are  prohibited  from  running  through  a  yard  at  a  greater 
rate  of  speed  than  four  miles  an  hour.  No  such  rule  was 
introduced  in  evidence;  but  there  was  a  rule  proved  that 
"  all  engineers  must  approach  and  pass  all  stations  cautiously^ 
whether  they  are  -to  stop  or  not."  One  of  the  railroad 
employes  did,  however,  testify  that  he  had  previously  sworn 
that  a  train  could  not  run  past  a  station  at  a  greater  rate  of 
speed  than  four  miles  an  hour.  Assuming,  however,  that 
there  was  evidence  of  such  a  rule,  it  is  not  certain  that  the  rate 
of  speed  of  the  incoming  train  was  the  cause  of  the  acci- 
dent. It  is  perfectly  obvious  that,  whatever  the  rate  of  speed, 
whether  four  or  seven  miles  an  hour,  a  collision  with  the 
stationary  engine  on  the  same  track  was  inevitable,  and  the 
danger  to  those  exposed  to  its  efifect  unavoidable. 
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It  is,  therefore,  quite  immaterial  whether  the  firemau  was 
chargeable  with  the  engineer's  carelessness,  or  want  of  skill, 
or  not,  as  it  was  quite  certain  that  the  jury  could,  upon  the 
evidence,  find  that  there  was  no  such  want  of  care  and  caiitiiiii 
in  running  the  freight  train  as  contributed  to  the  accident. 

We  think,  in  view  of  all  the  facts  in  the  case,  tliat  it  was 
the  dutj^  of  the  trial  court  to  have  submitted  the  case,  on  both 
of  it45  branches,  to  the  jury,  and  that  it  erred  in  withdrawing 
it  from  them. 

The  order  of  the  General  Term  should,  therefore,  be 
aifirmed  and  judgment  absolute  ordered  for  the  plaintiff, 
with  costs. 

All  concur,  except  Peokham,  J.,  not  sitting. 

Order  atfirmed  and  judgment  accordingly. 


John  Peter  Eisenlord,  Appellant,  v,  David  H.  Clum  et  aL, 
liespondents. 

In  an  action  of  ejectment,  wherein  plaintiff  claimed  as  the  only  son  and  heir 
at  law  of  E.,  who  died  seized  of  the  premises,  the  question  at  issue  was 
as  to  whether M.,  the  mother  of  plaintiff,  was,  previous  to  his  birth,  mar* 
ried  to  E.  M.  was  called  as  a  witness  for  plaintiff  to  prove  the  miir- 
riago,  but  her  testimony  was  excluded  as  incompetent  under  the  Ctnle 
of  Civil  Procedure  (§  829).  Held,  error;  that  M.  was  not  a  person  from, 
through  or  under  whom  plaintiff  derived  any  title  or  interest,  nor  was  she 
*•  interested  in  the  event  of  the  action  "  within  the  meaning  of  the  Code; 
that  a  judgment  in  favor  of  plaintiff  would  not  be  competent  evidence, 
either  by  way  of  admission  or  on  the  ground  of  estoppel,  in  favor  of  >L 
in  an  action  brought  by  her  to  recover  dower  in  the  premises. 

Miller  v.  Montgomery  (78  N.  Y.  282),  distinguished. 

A  judgment  in  favor  of  the  father  of  M.  in  an  action  brought  by  him 
against  E.  for  the  alleged  seduction  of  M.,  was  offered  in  evidence  by- 
defendants,  and  was  received  under  objection  and  exception.  Ikid, 
error. 

Plaintiff  offered  to  prove  declarations  of  E.  made  long  subsequent  X<t  The 
time  when  the  alleged  marriage  ceremony  took  place  to  the  effect  that  he 
was  married  to  M. ;  the  evidence  was  excluded.  There  was  no  proof  that 
E.  and  M.  ever  lived  and  cohabited  together  as  man  and  wife,  or  that 
he  ever  had  anything  to  do  with  or  even  met  plaintiff.     Jkld,  that  while 


1891.]  EisENLOKD  V.  Clum  et  al.  553 

Statement  of  case. 


the  evidence  was  not  competent  as  part  of  the  res  gestcB  to  characterize 
the  acts  of  the  parties,  yet  as  the  case  involved  simply  a  question  of  pedi- 
gree, and  B&  upon  that  question  hearsay  evidence,  i.  e.,  evidence  of  declara- 
tions made  by  a  person  who,  from  his  situation,  was  likely  to  know  the 
facts,  is  admissible  when  the  person  making  them  is  dead,  the  evidence 
was  competent  and  its  exclusion  error. 

The  term  pedigree  embraces  not  only  descent  and  relationship,  but  birth, 
marriage  and  death,  and  the  times  when  these  events  happened,  and  the 
rule  permits  hearsay  evidence  of  deceased  members  of  the  family  in  any 
case  involving  pedigree.. 

Wistjield  V.  Warren  (8  N.  J.  L.  249);  Haines  v.  Guthrie  (L.  R.  [13  Q.  B.  Div.] 
818);  In  re  Taylar  (9  Paige,  611),  distinguished. 

Ji  seems,  however,  the  evidence  although  admissible  is  liable,  under  the 
facts  of  this  case,  to  grave  suspicion,  and  is  to  be  looked  upon  with  great 
distrust. 

< Argued  April  23,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  7,  1890,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

A.  J.  Abbott  for  appellant.  The  fact  of  the  marriage 
liaving  been  established,  the  presumption  of  the  legitimacy  of 
this  plaintiff,  as  the  son  of  Dr.  Eisenlord,  is  the  most  violent 
presumption  known  to  the  law  ;  and  such  presumption  can  be 
overturned  only  by  clear  proof  of  non-access  of  the  husband 
and  wife  for  a  length  of  time  before  the  birth  of  the  child, 
beyond  which  it  would  be  impossible  for  the  husband  to  have 
been  the  fatlier  of  the  child.  (Abb.  Tr.  Ev.  88,  89  ;  Gerard 
on  Real  Estate  [2d  ed.]  386 ;  Cross  v.  Cross,  3  Paige,  139 ; 
Montijoviery  v,  MonUjoinerii,  3  Barb.  Ch.  132;  Canjolls  v. 
Ferrle,  23  X.  Y.  90 ;  1  Barb.  Ch.  375,  377.)  The  mother  of 
the  plaintiff  was  a  competent  witness,  for  all  purposes,  under 
section  828  of  the  Code.  Her  testimony  could  not  be  excluded 
unless  brought  within  the  exceptions  contained  in  said  section 
829.  She  had  no  such  interest  such  as  contemplated  by  that 
section.  {Jackson  v.  Bord^  4  Johns.  230 ;  Jackson  v.  Yan 
SicKELs — YoL.  LXXXL        70 
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Dttsen,  5  id.  144,  157 ;  Van  Rensselaer  v.  Kearny^  11  How. 
[U.  S.]  297,  326 ;  Jackson  v.  Brooks,  8  Wend.  431 ;  Hdmrt 
V.  Robart,  62  N.  Y.  80.)  The  court  erred  upon  the  trial  in 
excluding  the  testimony  of  witnesses,  whose  testimony  was 
oflfered  by  the  plaintiff,  as  to  admissions  and  declarations  of 
Dr.  Eisenlord  in  his  life-time,  from  time  to  time,  to  the 
several  witnesses,  emphatically  going  to  prove  that  he  liad 
been  married  in  his  life-time  to  Margaret  Lipe,  the  plaintiff's 
mother,  and  that  the  plaintiff  was  his  son  and  lieir,  being  the 
legitimate  offspring  of  the  marriage.  {Blackburn  v.  Craxo- 
ford,  3  Wall.  175;  Gaines  v.  New  Orleans,  6  id.  642;  Abb. 
Tr.  Ev.  89,  90,  91,  §§  32,  33,  34.)  The  record  of  a  judgment 
in  the  Supreme  Court  in  an  action  between  John  A.  Li]>e, 
plaintiff,  against  Peter  O.  Eisenlord,  defendant,  brought  by 
Lipe  against  the  doctor  for  the  seduction  of  said  Lipe's  daughter, 
Margaret  Lipe,  mother  of  the  plaintiff  in  this  action,  was  improp- 
erly received.  (6  Wait's  Act.  &  Def .  770,  771,  784,  785,  787, 
788,  802,  §§  1,  2,  3,  4,  5,  25,  26,  27,  28.) 

Ge/yrge  W,  Smith  and  Worrell  cfe  Spraker  for  respondents. 
There  is  no  sufficient  evidence  of  a  marriage.  (37  N.  Y.  59  ; 
98  id.  351 ;  1  Greenl.  on  Ev.  525 ;  49  Hun,  340.)  The  testi- 
mony as  to  the  marital  relation  by  comparative  strangers  was 
properly  rejected.  (T/i  re  Taylor,  9  Paige,  617 ;  57  Barb. 
235  ;  Bishop  on  Mar.  &  Div.  §§  438,  439,  541.)  The  offer  of 
the  plaintiff  to  give  the  testimony  of  Mrs,  Austin  as  to  per- 
sonal transactions  with  tiie  deceased  was  properh^  rejected. 
(Code  Civ.  Pro.  §  829  ;  49  Hun,  340  ;  Jiic/tardsony.  Wa^^ner^ 
13  id.  13;  Zyori  v.  Snyder,  61  Barb.  172  ;  In  re  Wilson,  103 
N.  Y.  374.)  Declarations,  such  as  those  urged  by  the  appel- 
lant, have  not  been  regarded  as  admissible  where  there  has 
been  no^marriage  celebrated,  no  cohabitation,  no  proof  of  any 
intercourse  of  the  parties.  {Jaeqnes  v.  PvJ),  Adnir.,  1  Bradf. 
508  ;  Chamhcrlahi  v.  Chamherlain,  71  K  Y.  426 ;  Badger 
V.  Badger,  88  id.  555,  556  ;  Ilarheck  v.  Harhe<k,  102  id.  714  ; 
Com.  V.  Stump,  53  Penn.  St.  132 ;  Smith  v.  Smith,  52  K  J. 
L.  207;  Sharo7i  v.  Sharon,  79  Cai.  663.) 
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Peckham,  J.  The  plaintiff  brings  this  action  of  ejectment,  as 
the  son  and  sole  heir  at  law  of  one  Peter  O.  Eisenlord,  who.  died  in 
Montgomery  county  on  the  30th  day  of  June,  1885,  seized  in  fee 
simple  and  possessed  of  the  premises  described  in  the  complaint. 

The  defendants  other  than  Chim  are  respectively  the  broth- 
ers, sisters  or  neices  of  the  deceased  Eisenlord,  and  claim  that 
they  are  his  sole  lieirs  at  law,  and  the  defendant  Clum  is  in 
possession  of  the  premises  described  in  the  complaint  and 
claims  under  the  other  defendants  as  tenant. 

The  plaintiff  is  the  son  of  one  Margaret  lipe,  and  the 
question  in  issue  depends  upon  whether  she  was  married  to  ihe 
deceased  Eisenlord  prior  to  this  son's  birth.  The  plaintiff 
endeavored  to  prove  an  actual  marriage  between  the  deceased 
and  his  mother  prior  to  his  birth  on  the  21st  of  October,  1857, 
and  for  that  purpose  called,  among  others,  his  mother,  then 
married  to  one  Austin.  The  plaintiff  offered  to  prove  by  her 
various  conversations  between  the  witness  and  the  deceased 
upon  the  subject  of  their  getting  married,  and  also  offered  to 
prove  by  her  the  perf  onnance  of  the  marriage  ceremony  between 
them  by  a  justice  of  the  peace  in  Montgortiery  county,  at  a 
time  anterior  to  the  plaintiff's  birth. 

All  the  evidence  was  objected  to  by  defendants'  counsel  and 
was  excluded  by  the  court  on  tlie  ground  that  the  witness  was 
interested  and  came  witliin  the  provisions  of  section  829  of 
the  Code,  because  if  she  established  the  fact  that  she  was 
married  to  the  deceased,  she  would  then  be  entitled  to  dovrtr 
in  this  real  estate. 

The  witness  was  not  a  party  to  the  action,  and  hence  could 
not  be  excluded  as  having  any  interest  on  that  ground.  Nor 
was  she  a  person  from  through  or  under,  whom  the  plaintiff 
derived  any  title  or  interest  by  assignment  or  otherwise.  His 
title  or  interest,  if  any,  came  through  Eisenlord  and  that,  of 
course,  depended  upon  the  question  whether  the  plaintiff  was 
his  legitimate  son. 

The  only  other  ground  of  exclusion  contemplated  by  the 
statute  refers  to  a  person  "  interested  in  the  event "  of  the 
action. 
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Prior  to  the  adoption  of  the  Code  the  law  excluded  interested 
witnesses  from  testifying.  What  amounted  to  such  an  interest 
as  would  exclude  a  witness  was  a  question  which  was  frequently 
presented,  and  in  almost  every  conceivable  phase,  and  the 
courts  had  finally  settl'^d  down  to  a  general  rule  on  the  subject, 
wliich  had  long  prevailed  before  the  legislature  altered  it. 

At  common  law,  as  the  nile  became  developed  by  successive 
decisions,  the  interested  witness  was  excluded  only  when  he 
had  what  was  termed  a  l^gal  interest  in  the  event  of  the 
action.  A  direct  and  certain  interest  in  tlie  event  of  the 
cause  or  an  interest  in  the  record  for  the  purpose  of  evidence, 
became  necessary  in  order  to  exclude.  (Starkie  on  Ev.  marg. 
pgrig.  23,  24,  9th  ed.  1849.) 

The  inclination  of  the  courts  was  towards  a  holding  that  the  fact 
of  interest  should  go  to  the  credit  rather  than  to  the  competency 
of  the  witness,  and  hence  they  said  that  the  party  alleging  incom- 
petency must  show  it  beyond  doubt.  The  English  legislature 
interfered  with  the  rule  as  to  the  record^  and  provided  that  it 
should  not  be  evidence  in  another  action  for  or  against  the 
-witness  who  testilied.  (3  and  4  Will.  IV.  ch.  42,  §  26.)  Then 
under  the  suggestion  of  Lord  Denman,  another  act  was  passed 
limiting  very  greatly  the  cases  in  which  a  person  should  be 
excluded  by  reason  of  interest.     (6  and  7  Yic  ch.  85.) 

In  this  state  the  question  arose  at  an  early  date,  and  in  one 
of  tlie  pioneer  cases,  Van  Nvys  v.  Terhnne  (3  Johns.  Cas.  82), 
the  rule  as  above  stated  was  declared  as  the  law.  It  was  therein 
explained  tliat  a  witness  was  not  interested  in  the  event  of  the 
cause  unless  he  would  gain  or  lose  by  the  event,  and  he  was 
not  interested  by  the  record  unless  the  verdict  could  be  given 
in  evidence  for  or  against  him  in  some  other  proceeding.  In 
a  note  to  tliis  case  it  is  stated  that  tlie  rule  was  formerly  that 
an  interest  in  the  question  put  to  the  witness  excluded  him, 
but  it  was  admitted  that  such  rule  had  been  explained  away 
and  limited,  so  that  the  one  announced  in  the  case  was  the 
true  rule.     This  case  was  decided  in  1802. 

In  Jackson  exdcm,  v.  Bard  {-^  Johns.  230),  it  was  held  that 
the  widow  of  one  Dickenson,  who  was  the  mediate  grantor 
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under  whom  the  defendant  claimed  the  land  in  question,  was 
a  competent  witness,  although  it  was  argued  she  might  claim 
dower  in  case  the  deed  had  npt  been  executed.  The  Supreme 
Court  held  the  decision  correct,  and  said  she  was  not  an  inter- 
ested witncvss,  because  the  verdict  in  the  cause  could  never  be 
given  in  evidence  in  an  action  of  dower  brought  by  her. 

Then  in  Jackson  ex  devi,  v.  Van  Dusen  (5  Johns.  144),  which 
was  an  action  of  ejectment,  it  was  distinctly  held  that  the 
widow  of  a  person  deceased  was  a  competent  witness  in  an 
action  brought  by  the  heir  to  recover  the  possession  of  lands 
claimed  under  her  husband,  though  she  would  be  entitled  to 
dower  in  such  lands.  Van  Ness,  J.,  delivered  the  opinion  of 
the  court,  and  said  the  witness  had  no  other  irfterest  in  the 
case  than  that  which  grew  out  of  her  right  of  dower  in  the 
premises,  and  as  to  that  the  verdict  in  the  cause  would  be  no 
evidence  in  a  suit  to  be  brought  by  her  for  the  recovery  of 
her  dower. 

In  Jackson  ex  dem.  v.  Nehon  (6  Cow.  248),  it  was  held  that 
in  an  action  of  ejectment  agai  nst  a  devisee,  a  co-devisee  and  tenant 
in  common  with  the  defendant,  not  in  actual  possession,  might 
be  a  witness  for  defendant  because  the  effect  of  a  recovery  by 
tlie  plaintiff  would  not  be  to  turn  him  out  of  any  possession, 
nor  could  the  verdict  be  evidence  for  or  against  him  in  any 
other  suit. 

Again  in  Jackson  ex  dem,  v.  Brooka  (8  Wend.  426,  431),  an 
action  of  ejectment,  it  was  held  that  a  tenant  by  the  curtesy 
was  a  competent  witness  for  the  plaintiff,  who  was  the  heir  at 
law.  The  court  said  tlie  witness  could  not  use  the  verdict  if 
the  plaintiff  recovered,  as  evidence  in  his  favor  in  any  suit  he 
might  bring  to  enforce  his  title  as  tenant  by  the  curtesy,  and 
hence  he  had  but  an  interest  he  question  and  not  in  the 
event  of  the  suit.  (See  also  Peuke  on  Ev.  Xorriss'  notes,  209, 
Pt.  1,  ch.  3,  §  3;  1  Greenl.  on  Ev.  §386,  etseq,)  The  interest 
must  be  certain,  direct,  not  contingent  or  remote,  or  a  mere 
possible  benefit. 

Under  the  rule  of  the  common  law  on  the  subject  of  interest 
it  is  plain  that  the  mother  in  this  case  would  have  been  a  com- 
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petent  witness.  She  had  no  interest  in  the  event  of  the  suit, 
as  that  expression  has  been  defined  by  the  courts,  and  the 
judgment  would  not  have  been  any  evidence  for  or  against  her 
in  any  action  she  might  bring.  I  think  the  expression  "inter- 
est in  the  event,"  as  used  in  our  statute,  was  never  intended  to 
enlarge  the  class  to  be  excluded  under  it  beyond  that  which  the 
conmion  law  excluded  in  using  the  same  language. 

All  legislation  on  the  subject  has  been  in  favor  of  greater 
liberality  in  the  rules  relating  to  the  competency  of  witnesses. 
Upon  referring  to  the  cases  which  have  been  decided  under 
the  section  of  the  Code  already  referred  to,  we  find  tliat  the 
rule  defining  what  is  an  interest  in  the  event  is  laid  down  in 
about  the  same  terms  as  those  u^ed  by  the  common  law. 
{Hohart  V.  Ilobart,  62  N.  Y.  80 ;  Nearpass  v.  Gilman^  104  id. 
506;  WaUace  v.  Straus^  113  id.  238;  Connelly  v.  O^ Connor^ 
117  id.  91.) 

But  the  learned  General  Term,  upon  the  appeal  in  this  case, 
has  held  tlie  exclusion  was  proper  on  the  ground  that  the  judg- 
ment would  furnish  the  witness  with  important  evidence  to 
establish  her  claim  to  dower  in  the  premises  described  in  the 
complaint  The  cases  I  have  cited  show  conclusively  that  such 
a  judgment  would  not  have  been  admissible  in  evidence  at  com- 
mon law  in  any  such  action,  either  for  or  against  the  witness, 
and  in  tliis  respect  the  Code  has  not  clianged  tlie  rule. 

The  case  of  MiUer  v.  Monty mnery  (78  N.  Y.  282),  is  cited 
to  show  that  the  record  would  be  legal  evidence  for  or  against 
her.  A  surety  upon  the  bond  of  a  non-resident  executor  was 
there  held  to  be  interested  in  the  event  of  the  accounting  of 
his  principal.  This  was  so  lield  because  the  surety  is  bound 
by  tlie  decree  of  the  surrogate  made  upon  a  regular  account- 
ing, and  such  decree  would  be  evidence  against  the  surety  in 
a  suit  upon  the  bond.  Within  all  rules  such  a  witne^ssis  inter- 
ested and  is  incompetent  to  testify  to  a  personal  transaction 
with  the  deceased. 

The  General  Term  also  thought  the  judgment  would  be  evi- 
dence as  a  declaration  or  admission  by  the  plaintiff  of  the  facte 
or  some  of  them,  which  the  witness  would  have  to  prove  in 
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her  action  against  liim  for  Uower.  Any  declaration  or  admis- 
sion made  by  the  plaintiff  as  to  any  fact  material  for  the  wit- 
ness to  prove  in  lier  action,  is  undoubtedly  admissible  as  an 
admission.  If  found  in  a  pleading  and  it  be  shown  that  it  was 
placed  there  with  the  knowledge  and  sanction  of  the  plaintiff 
herein,  such  pleading  would  be  admissible  .for  the  purpose  of 
proving  such  admission.  {Cook  v.  Barr^  44  N.  Y.  156.)  In 
order,  however,  to  prove  such  admission,  it  is  not  necessary  or 
proper  to  put  in  evidence  the  judgment  in  the  action,  for  it  is 
not  the  judgment  which  furnishes  the  proof,  but  the  admission 
contained  in  the  pleadings,  and  the  judgment  is  not  in  that 
case  the  least  evidence  in  favor  of  the  witness  in  any  action 
she  might  bring.  The  admission  would  exist  without  the 
judgment  and  regardless  of  it. 

That  the  witness  has  an  interest  in  the  question  is  very 
plain,  but  I  am  aware  of  no  principle  that  would  permit  the 
introduction  of  this  judgment  as  any  proof  for  or  against  the 
witness  in  any  othe#  action.  I  see  no  foundation  for  any 
■estoppel  as  against  the  plaintiff  herein  in  an  action  brought  by 
the  witness  to  recover  her  dower.  If,  as  I  say,  he  has  made 
admissions  they  may  be  proved,  but  to  say  that  he  is  estopped 
in  the  action  for  dower  from  denying  any  fact  upon  which  the 
riglit  of  the  plaintiff  in  such  action  depends,  because  in  another 
action  between  himself  and  a  third  party  it  was  necessary  for 
him  to  prove  the  same  fact,  would  be  a  great  extension  of  the 
doctrine  of  estoppel.  If  in  the  course  of  such  first  trial  the 
plaintiff  had  admitted  by  his  own  testimony  any  fact  material 
in  the  dower  action,  it  would  be  an  admission  which  could  be 
taken  advantage  of  by  proving  that  it  wa^  made,  but  if  the 
fact  had  been  prov:;d  by  some  third  party  instead  of  by  the 
plaintiff,  it  is  not  in  that  event  an  admission  or  declaration  of 
the  plaintiff  therein,  which  renders  a  judgment  in  tliat  action 
proof  against  him  in  any  future  controversy 'with  a.  third 
party. 

The  cases  cited  from  1  Greenl.  on  Ev.  (§  527a),  are  those 
w^iere  it  was  claimed  the  party  had  made  an  admission  in  a 
declaration  or  otlier  pleading,  or  had  suffered  default,  and  it 
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was  held  such  express  admission,  or  such  constructive  admis- 
sion by  suffering  a  default,  was  competent  evidence  against  him. 
"We  do  not  doubt  the  correctness  of  this  rule.  It  is  not  the 
judgment  which  is  to  form  the  evidence.  It  is  the  admission 
contained  in  the  pleading  or  by  the  suffering  of  the  default. 

Our  conclusion  is  that  the  mother  of  the  plaintiff  was  a 
competent  witness  to  prove  any  or  all  facts  of  which  she  was 
cognizant  and  which  were  material  and  which  were  not  inad- 
mie^sible  upon  some  ground  other  than  the  alleged  interest  of 
the  witness  in  the  event  of  the  action. 

Second.  Another  question  arises  upon  the  reception  in  evi- 
dence against  the  objection  of  the  plaintiff,  of  the  judgment 
in  the  action  of  Jo/in  A,  Lipe  v.  Peter  0,  Eisejilonh  It  was  an 
action  brought  by  Mr.  Lipe  (who  was  the  father  of  Margaret 
Lipe,  the  mother  of  the  plaintiff  in  this  action),  against  the 
defendant  on  account  of  his  alleged  seduction  of  the  plaintiff's 
daughter  Margaret,  and  in  which  action  the  plaintiff  recovered 
a  verdict,  upon  which  judgment  was  entered  in  his  favor. 

I  see  no  ground  on  which  to  permit  its  introduction  in  thi& 
action.  The  plaintiff  here  wai^  no  party  to  it,  nor  was  his  mother, 
Margaret  Lipe.  The  judgment  established  no  status  of  the 
plaintiff's  mother.  As  a  judgment  it  simply  established  the 
fact  which  was  conclusive  on  all  parties  and  privies  thereto,  that 
in  1856,  the  defendant  had  seduced  the  plaintiff's  deughter, 
Margaret  Lipe.  Neither  the  plaintiff  in  this  action  nor  his 
mother  was  a  party  or  privy  to  it.  In  that  class  of  judgments, 
which  touch  the  subject  of  marriage  or  divorce,  and  either 
establish  a  marriage  or  decree  a  divorce  between  the  parties,  it 
has  been  held  that  under  certain  circumstances  and  within 
proper  limitations  as  to  jurisdiction,  etc.,  such  judgments  are 
binding  and  of  universal  obligation.  It  is  upon  the  same  prin- 
ciple that  the  decree  of  a  court  In  rem  is  conclusive  upon  the 
title  to  the  res  adjudicated  upon.  (1  Green,  on  Ev.  §g  543,  544 
and  notes.) 

But  this  is  no  such  judgment.  It  adjudges  no  status  and  is 
conclusive  of  the  facts  therein  adjudged,  simply  between  the 
parties  and  privies  thereto,  and  the  plaintiff  occupies  neither 
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position.  If  the  witness  had  been  sworn  and  had  testified  to 
facts  upon  this  trial,  which  it  was  claimed  were  inconsistent 
with  what  she  swore  to  on  the  trial  of  the  seduction  case,  upon 
her  attention  being  called  thereto  and  a  proper  foundation  laid, 
such  contradictory  and  inconsistent  declarations  or  evidence,  if 
material,  could  have  been  proved  with  a  view  to  impeach  her 
evidence  upon  this  trial. 

,  "We  think  the  judgment  spoken  of  was  not  admissible  in  evi- 
dence against  the  plaintiff. 

A  third  question  arises  upon  the  exclusion  of  declarations 
said  to  have  been  made  by  Eisenlord  at  times  long  subsequent 
to  the  time  when  this  alleged  marriage  ceremony  took  place. 
One  witness  was  called  and  the  plaintiff  offered  to  prove  by 
him  that  Eisenlord  had  said  to  him,  in  1863  or  1864,  that  he 
was  married  and  had  a  wife,  and  that  it  was  Margaret  Lipe. 
The  plaintiff  offered  to  prove  by  another  witness  that  Eisen- 
lord had  said  he  was  married  and  had  an  heir,  a  son,  the  one 
witness  had  teased  him  about,  the  plaintiff  herein.  This  was 
in  1867  or  1868.  Eisenlord  died  in  1885.  The  evidence  was 
objected  to  as  incompetent  and  as  not  characterizing  any  act 
or  thing  which  could  render  it  admissible.  The  objection  was 
sustained  and  the  plaintiff  excepted. 

The  fact  is  undisputed  that  the  deceased  Eisenlord  and  Mar- 
garet Lipe  never  lived  together  or  cohabited  as  man  and  wife. 
No  declarations  of  his  could,  therefore,  chamcterize  or  explain 
the  nature  of  a  cohabitation  which  confessedly  never  existed. 
It  is  equally  undisputed  that  Eisenlord  never  had  anything  to 
do  with  this  alleged  son.  They  never  lived  together,  and  if 
they  ever  met,  there  is  no  proof  of  such  fact  aside  from  the 
possible  inference  a,rising  from  some  of  the  alleged  declarations, 
and  they  only  went  to  the  extent  of  an  inference  that  Eisenlord 
had  seen  the  plaintiff.  These  declarations,  therefore,  did  not  in 
any  manner  characterize  or  explain  the  footing  upon  which  the 
plaintiff  and  Eisenlord  had  ever  lived  together,  or  even  met. 

Under  such  circumstances,  the  question   arises  as  to  the 
admissibility  of  the  proposed   evidence  for  the  purpose  of 
proving,  or  as  corroborative  proof  of  a  marriage  in  an  action 
SicKELs— Vol.  LXXXI.        71 
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of  this  nature.  They  miglit  be  admissible  upon  the  trial  of  an 
action  to  which  the  person  making  them  was  a  party. 

It  has  been  held  in  England  and  in  some  of  the  states  of  this 
union  that  evidence  of  declarations  as  to  a  former  marriage 
was  competent  in  the  trial  of  an  indictment  for  bigamy  against 
the  party  making  them.  (1  Whart,  on  Ev.  §  86  &  note ;  Miles 
V.  U.  S,,  103  U.  S.  304.) 

But  in  this  state  it  has  been  held  tliat  such  evidence  was  not 
BuflScient  in  a  prosecution  for  bigamy,  to  establish  a  marriage, 
even  against  the  party  making  the  admissions.  {People  v. 
Humphrey^  7  Johns.  314 ;  Oahagan  v.  People^  1  Park.  Gr. 
378.)  The  court  in  the  latter  case  held  them  admissible  to 
corroborate  the  proof  of  the  actual  marriage. 

In  cases  where  a  cohabitation  between  a  man  and  woman 
was  proved  at  the  time  when  the  declarations  of  the  parties 
were  made,  they  have  been  admitted  in  evidence,  even  in  the 
life-time  of  the  parties  making  them,  upon  the  principle  that 
tliey  were  a  part  of  the  res  gestcey  accompanying,  characterizing 
and  explaining  the  nature  of  that  cohabitation  as  being  matri- 
monial, rather  than  meretricious.  They  were  admitted  as  com- 
petent proof,  corroborative  of  the  claim  of  a  marriage  between 
the  parties  so  cohabiting.  It  was  stated  that  proof  of  cohab- 
itation, conduct,  reputation,  reception  in  family  and  in  society, 
holding  each  other  out  as  husband  and  wife,  all  tended  to  prove 
a  marriage,  and  that  in  a  perfect  case  they  all  combined,  the 
lesser  facts  attending  upon  and  explaining  the  material  and 
important  fact  of  cohabitation.  These  principles  are  illustrated 
in  the  autliorities  herein  cited.  (1  Bish.  on  M.  &  D.  §  439 ;  1 
Ph.  Ev.,  Cow.,  Hill  &  Edwds.  Notes,  pg.  252,  note  91 ;  Read 
V.  Passer^  1  Esp.  213 ;  Leader  v.  Barrxj^  Id.  353 ;  Matthews 
on  Presump.  Ev.  283 ;  Fcnton  v.  Reed^  4  Johns.  52 ;  In  re 
Taylor  9  Paige,  611;  O'Gara  v.  Ehenlohr,  38  N.  Y.  296; 
Chamberlain  v.  Chamherlain^  71  id.  423  ;  Badger  v.  Badger^ 
88  id.  546.) 

All  these  cases  do  not  speak  of  the  principle  upon  which 
the  declarations  were  admitted,  but  it  plainly  appears  that 
there  was  cohabitation,  and  the  declarations,  reputation,  hold- 
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ing  themselves  out  as  married  persons,  etc.,  all  came  in  as 
adjuncts  to  strengthen  the  inference  and  to  corroborate  the 
presumption  of  marriage  resulting  from  such  cohabitation, 
and  as  explanatory  thereof,  and,  therefore,  as  part  of  the  res 
gestm. 

How  far  the  principle  of  res  gestos  extends  was  somewhat 
discussed  in  Badger  v.  Badger  {supra\  by  Finch,  J.,  but  the 
point  here  was  not  decided.  I  do  not  see  that  these  declara- 
tions in  the  face  of  evidence  that  there  never  was  any  cohabita- 
tion between  the  parties,  can  be  claimed  to  have  been  part  of 
the  res  gestce^  even  under  the  most  extended  definition  of  that 
term,  and  some  other  ground  must  be  sought  for  their  admis- 
sion, if  they  be  competent  at  all. 

It  seems  to  me  that  they  are  competent  as  hearsay  evidence 
in  a  case  of  pedigree.  Such  a  case  is  a  well  known  and  recog- 
nized exception  to  the  general  rule  excluding  hearsay  evidence. 
This  case  involves  without  doubt  a  question  of  pedigree  simply. 
It  is  what  is  termed  in  the  books  a  purely  genealogical  contro- 
versy. Peter  O.  Eisenlord  is  upon  the  plaintiffs  claim  the 
^common  ancester  of  all  the  parties,  while  the  defendants  only 
deny  the  plaintiffs  relationship  to  him.  The  sole  question 
involved  is  as  to  this  relationship  of  the  plaintiff,  and  that 
depends  upon  the  fact  of  a  marriage  having  taken  place  between 
Eisenlord  and  the  plaintiff's  mother  before  his  birth.  The 
exception  regarding  the  admission  of  hearsay  evidence  in  case 
of  pedigree  is  not  confined  to  ancient  facts,  but  extends  also  to 
matters  of  pedigree  which  have  recently  transpired ;  and  the 
hearsay  as  to  deceased  witnesses  is  admitted  as  to  facts  which 
have  occurred  in  the  presence  of  living  witnesses.  (1  Ph.  on 
Ev.  Cow,  H.  &  Edws.  Notes,  Pg.  248 ;  Yawles  v.  Young,  13 
Ves.  140.)  Matters  of  pedigree  consist  of  descent  and  relation- 
ship, evidence  of  declarations  of  particular  facts  such  as  births, 
marriages  and  deaths.     (Id.  251.) 

In  cases  of  pedigree  hearsay  evidence  of  declarations  of  per- 
sons who  from  their  situation  were  likely  to  know,  is  admissible 
when  the  person  making  the  declarations  is  dead.  {Jackson 
ex  dem.  Ross  v.  Cooley,  8  Johns.  128.) 


564  EisENLORD  V,  Clum  et  al.  [June, 

Opinion  of  the  Court,  per  Peckhabi^  J. 


It  is  not  the  question  whether  such  evidence  is  suflScient  to 
prove  the  marriage,  but  only  whether  it  is  competent.  In 
many  cases  it  will  be  readily  seen  such  evidence  may  under 
the  circumstances  be  the  only  evidence  which  can  be  obtained, 
and  there  might  be  no  evidence  of  cohabitation.  In  those 
cases  the  declarations  might  be  less  open  to  criticism  and  enti- 
tled to  much  greater  credence  than  where  the  facts  were  recent 
and  other  evidence  readily  attainable,  if  the  truth  were  in  that 
direction.  The  weight  to  be  given  this  kind  of  evidence 
depends  upon  the  facts  surrounding  each  particular  case.  It 
is  plain,  however,  tliat  in  cases  of  pedigree  the  declarations  to 
be  admissible  need  not  be  a  part  of  the  res  gestce^  for  if  they 
were,  they  would  be  admissible  on  that  ground  irrespective  of 
any  question  of  their  admissibility  as  in  a  case  of  pedigree. 
The  exception  to  the  general  rule  in  the  latter  case  takes  a 
wide  range.  Traditional  declarations  become  the  best  evidence 
sometimes,  when  those  best  acquainted  with  the  fact  are  dead. 
When  derived  from  those  who  are  most  likely  to  know  the 
truth  and  are  under  no  bias  to  misrepresent  the  fact,  such  evi- 
dence affords  a  reasonable  presumption  of  the  truth.  (Starkie 
on  Ev.  Pg.  47,  9th  Am.  ed.  1879.) 

Upon  questions  of  pedigree,  i.  ^.,  in  a  controversy  merely 
genealogical,  hearsay  evidence  is  allowed  as  to  the  time  of 
birth  of  a  certain  party,  as  to  a  marriage,  death,  legitimacy  or 
the  reverse,  consanguinity  generally,  and  particular  degrees 
thereof,  and  of  affinity.  (Per  Knight-Bruce,  V.-Chan.,  in 
Shiel<j8  V.  Boucher,  1  DeG.  &  Sm.  40-52.) 

The  term  pedigree,  says  Greenleaf,  embraces  not  only 
descent  and  relatioUvship,  but  also  the  facts  of  birth,  marriage 
and  death,  and  the  times  when  these  events  happened,  and  the 
rule  permits  hearsay  evidence  of  the  declarations  of  deceased 
members  of  the  family  upon  these  points  in  any  case  involv- 
ing pedigree.  (1  Greenl.  on  Ev.  §§  103,  104.)  The  declara- 
tions to  be  admissible  need  not  be  upon  the  knowledge  of  the 
declarant.  If  this  was  so  the  main  object  of  permitting  hear- 
say evidence  would  be  frustrated,  as  it  seldom  happens  that 
the  declarations  of  deceased  relations  embrace  matters  within 
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their  own  personal  knowledge.  Thus  evidence  that  a  deceased 
member  of  the  family  said  that  he  heard  from  others  of  his 
family  the  facts  which  he  states  is  admissible.  (1  Whar.  on 
Ev.  §  205 ;  D^e  ex  dem.  Bammig  v.  Gnffi^i,  15  East,  293  ; 
Doe  ex  detn.  Futt^y*  v.  Randall^  2  Moore  &  Payne,  20.)  The 
evidence  is,  of  course,  not  rendered  less  admissible  where  the 
declarant  knows  the  fact  which  he  declares.  For  the  purpose 
of  proving  a  marriage  in  cases  of  pedigree,  where  the  object 
is  to  trace  relationship,  the  declarations  of  deceased  members 
of  the  family  are  competent.     (1  Whar.  on  Ev.  §  212.) 

It  has  been  stated  that  declarations  in  regard  to  particular 
facts  are  not  competent.  This  is  true  in  cases  where  proof  of 
a  custom,  right  of  way,  of  common  and  the  like  is  offered. 
But  in  a  case  of  pedigree  it  is  always  a  particular  fact  that  is 
to  be  proved,  and  in  relation  to  which  the  declarations  of  the 
deceased  person  are  offered,  and  in  such  cases  the  particular 
facts  stated,  such  as  birth  (place  or  time,  where  material),  mar- 
riage and  death,  are  competent.  (1  Ph.  Ev.,  C,  H.  &  Edwds. 
Notes,  M.  Pg.  251 ;  Whart.  on  Ev.  §  209.) 

In  respect  to  such  proof  of  particular  facts  it  has  been  said 
that  "  A  birth,  however,  from  a  single  woman,  a  birth  from  a 
married  woman,  a  death,  a  marriage,  is  a  particular  fact  or  a 
single  act  which,  of  course,  is  provable  by  hearsay  (hearsay 
from  a  proper  quarter)  on  a  question  of  pedigree."  (Per 
V.-Chan.  Knight-Bruce  in  Shields  v.  Boucher^  supra.) 

The  only  case  looking  to  the  contrary  that  I  have  found 
is  Westjieid  v.  Warren  (8  N.  J.  L.  249),  where  Ewmo,  Ch,  J., 
said  that  where  marriage  was  to  be  shown  as  a  substantive, 
independent  fact,  it  was  within  none  of  the  exceptions  to  the 
general  rule,  and  that  hearsay  evidence  could  not  be  received. 
The  case  was  one  regarding  the  settlement  of  a  pauper, 
and  might  well  have  been  placed  upon  the  ground  that  it 
was  not  a  case  of  pedigree  at  all.  In  Hex  v.  Erith  (8  East, 
539),  Chief  Justice  Ellenboeough  held,  in  a  case  of  a  settle- 
ment of  a  pauper,  that  it  was  not  a  case  of  pedigree,  but  sim- 
ply a  question  as  to  what  place  an  undisputed  birth  derived  from 
acknowledged  parents  had  taken  place  in. 
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I  think  it  entirely  alear  that  from  the  nature  of  the  case,  as 
well  as  upon  anthority,  a  case  of  pedigree  forms  an  exception 
to  the  general  rule  as  to  proof  of  a  particular  fact  by  hearsay, 
reputation  or  tradition.  As  to  what  is  a  case  of  pedigree,  an 
examination  of  the  question  shows  tliat  a  case  is  not  neces- 
sarily one  of  that  kind,  because  it  may  involve  questions  of 
birth,  parentage,  age  or  relationship.  Where  these  questions 
are  merely  incidental  and  the  judgment  will  simply  establish 
a  debt,  or  a  {person's  liability  on  a  contract,  or  his  proper  settle- 
ment as  a  pauper  and  things  of  that  nature,  the  case  is  not  one 
of  pedigree,  although  questions  of  marriage,  legitimacy,  death 
or  birth  are  incidentally  inquired  of.  (  mtittuek  v.  WaUrs^  -k 
C.  &  P.  375.) 

Thus,  in  Ifdines  v.  Guthn'e  (L.  R.  [13  Q.  B.  D.]  818),  it 
was  held  both  in  the  Queen's  Bencrh  Division  and  in  the  Court 
of  Appeal  that  declarations  of  a  deceased  father  were  not 
admissible  in  evidence  to  prove  the  age  of  his  son  who  had 
been  sued  for  the  price  of  a  horse  sold  him,  and  who  had 
set  up  the  defense  of  infancy.  They  would  have  been  admis- 
sible, the  court  stated,  if  the  case  had  been  one  of  pedigree. 
Brett,  M.  R,  in  the  course  of  his  opinion  in  the  Court  of 
Appeal,  shows  the  absence  of  those  facts  which  make  up  a 
case  of  pedigree,  for  he  says,  "  What  the  family  of  the  defend- 
ant is  is  immaterial,  whose  son  he  is  is  immaterial,  whether  he 
is  a  legitimate  or  an  illegitimate  son  is  immaterial,  and  whether 
he  is  an  elder  or  a  younger  son  is  immaterial.  No  question  of 
family  is  raised  in  the  case."  It  simply  involved  the  point  of  the 
age  of  a  defendant  for  the  purpose  of  thereby  determining  his 
liability  upon  a  contract  which  he  had  made,  and  upon  which, 
if  of  age,  he  was  liable.  The  judgment  would  in  such  case 
establish  no  fact  in  any  contest  the  defendant  might  have  in 
regard  to  property  depending  upon  his  being  a  member  of  his 
father's  family,  or  his  age  at  any  particular  time.  It  was  not 
at  all  a  genealogical  controversy,  but  a  mere  collateral  issue, 
and  hence  the  rule  in  pedigree  cases  did  not  apply.  In  the 
case  at  bar,  however,  the  case  is  solely  one  of  pedigree,  and 
the  evidence  must  be  judged  of  with  regard  to  this  fact. 
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The  case  of  In  re  Taylor  (9  Pai.  611),  where  the  chancellor 
held  that  the  declarations  of  one  of  the  parties  made  after  the 
cohabitation  had  ceased  could  not  be  admitted  in  evidence, 
was  not  a  pedigree  case,  but  only  involved  the  appointment  of  a 
committee  for  the  father,  who  was  insane,  and  such  declarations 
were  held  inadmissible  as  not  being  a  part  of  the  res  gestm. 

A  careful  examination  of  the  question  has  led  me  to  the 
conclusion  that  the  evidence  of  Flanders  and  Saltsman  regard- 
ing Eisenlord's  declarations  should  have  been  received  as  in  a 
case  of  i>edigree.  Other  evidence  of  course  may  be  oJBfered 
that  may  be  definite  enough  to  be  competent,  though  most  of 
what  was  offered  other  than  that  to  which  1  have  alluded  was 
altogether  too  vague  to  be  admissible.  It  identified  no  one, 
and  really  amounted  to  nothing. 

Although  admissible,  the  evidence  is  liable  to  grave  sus- 
picion. Indeed  we  are  bound  to  say  that  this  whole  case  pre- 
sents itself  as  full  of  suspicion.  The  silence  of  the  woman 
during  all  these  years  as  to  the  marriage,  silence  which  was 
continued  until  the  death  of  her  alleged  husband,  is  in  and  of 
itself  a  suspicious  fact.  Admissions  of  a  marriage  are,  under 
such  circumstances,  most  unsatisfactory  and  open  to  grave 
doubt.  If  such  declarations  were  in  truth  ever  made,  there 
may  have  been  motives  which  it  is  impossible  to  fathom,  and 
which  may  at  the  same  time  have  operated  upon  Eisenlord  and 
induced  him  to  make  an  admission  of  this  kind  when  it  was 
wholly  untrue.  Where  the  facts  are  of  comparatively  recent 
occurrence,  and  the  alleged  declarations  of  the  deceased  are  at 
war  with  his  known  actions  during  his  Ufe,  and  where  there  was 
no  cohabitation  or  recognition  of  the  party  as  wife  or  hus- 
band, it  may  be  averred  that  the  evidence  is  to  be  looked  upon 
with  very  great  distrust.  Still  within  the  authorities  the  evi- 
dence is  competent.  Under  our  rulings  there  may  be  evidence 
enough  in  the  case  to  require  its  submission  to  a  jury. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 

All  concur,  Andr?:ws  and  Finch,  JJ.,  on  first  two  grounds. 

Judgment  reversed. 
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Margaret  E.  Cregan,  as  Administratrix,  etc..  Respondent, 
V,  William  H.  Marston  et  al..  Appellants. 

Tlie  general  rule  tliat  a  master  owes  to  his  servant  the  duty  to  keep  a 
machine  or  appliance  used  by  the  latter  in  order,  and  that  he  cannot 
delegate  the  duty  so  as  to  escape  responsibility,  does  not  apply  to  defects 
arising  in  its  daily  use.  which  are  not  of  a  permanent  character  and  do 
not  require  the  help  of  skilled  mechanics  to  repair,  but  which  may  easily 
be  and  are  usually  remedied  by  the  workmen,  and  to  repair  which 
proper  and  suitable  materials  are  supplied. 

Daley  v.  B.  &  A.  M.  II  Co.  (147  Mass.  lOlX  distinguished. 

C,  plaintiff's  intestate,  an  employe  of  defendants  was  killed  by  the  break- 
ing of  a  rope  called  a  "fall,"  attached  to  a  derrick,  used  in  hoisting 
buckets  of  coal  from  the  hold  of  a  vessel.  In  an  action  to  recover  dam- 
ages for  alleged  negligence  causing  the  death,  it  appeared  that  defendants 
kept  on  hand  an  adequte  supply  of  these  falls  of  the  best  and  most 
approved  kind;  that  the  fall  in  use  was  in  full  view  of  the  employes  and 
would  disclose  any  approaching  weakness  on  the  surface  before  becoming 
rotten  within,  and  they  were  able  to  know  how  long  it  had  been  used  and 
whether  prudence  required  it  to  be  changed.  The  new  falls  were  kept 
under  cover,  locked  up,  but  were  supplied  when  called  for.    Applications 

'  for  the  falls  were  usually  made  by  the  engineer  or  his  assistant;  but  any 
of  the  employes  were  at  liberty  to  call  for  a  new  fall  and  it  did  not  appear 
any  such  call  had  ever  been  refused.  The  engineer  examined  the  fall  a 
day  or  two  before  the  accident  and  deemed  it  safe.  The  court  charged 
that  it  was  the  duty  of  the  master  to  watch  the  rope  used  by  his  servants 
and  its  changes  of  condition;  that  the  engineer  was  his  agent  and  deputy 
for  such  purpose,  and  any  negligence  on  his  part  was  that  of  the  master. 
Held,  error. 

Gotlie-b  V.  N.  F.,  L.  E.  d  W.  R  R.  Co.  (100  N.  Y.  462);  Benzing  v.  SUin- 
way  (101  id.  547),  Baker  y.  Allegfteny  V,  R,  R.  Co.  (95  Penn.  St.  211);  Com 
v..  Z>.,  L.  &  W.  R.  R.  Co.  (81  N.  Y.  208);  Murray  v.  Unher  (117  id. 
543);  FiiJler  v.  Jewett  (80  id.  50);  Corcoran,  v.  HoWrook  (59  N.  Y.  518), 
distinguished. 

(Argued  May  1,  1891;  decided  June  2,  1891.) 


Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  July  18,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affinned  an  order  denying 
a  motion  for  a  new  trial. 
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The  nature  of  tlie  aetton  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

K  Louis  Lowe  for  appellants.  The  defendants,  as  masters, 
discharged  their  whole  duty  to  the  deceased.  Their  obligation 
was  to  furnish  suitable  materials,  safe  machinery  and  compe- 
tent fellow-workmen.  This  obligation  they  performed.  They 
are,  therefore,  not  responsible  for  negligence,  which  was  the 
act  of  a  co-servant  of  the  deceased.  This  is  the  estabUshed 
rule.  {CrUpiu  v.  Babbitt,  81  N.  Y.  516 ;  lioach  v.  It  A.  L 
Works,  14  N.  Y.  S.  R  583;  Neubmier  v.  X.  r.,  Z.  E.  cfc 
ir.  li.  R.  Co.,  101  N.  Y.  607;  Longhlia  v.  State,  105  id. 
150 ;  Webber  v.  Piper,  109  id.  496.) 

Charles  J.  Patternon  for  respondent.  The  duty  of  renew- 
ing the  parts  of  the  hoisting  apparatus  so  as  to  keep  it  in 
])rc>per  repair  for  the  protection  of  the  employes  rested  on 
the  defendants  and  they  are  liable  for  injuries  resulting  from 
a  failure  to  perform  it  They  could  not  delegate  this  duty  to 
the  engineer  so  as  to  relieve  themselves  from  liability  for  its 
negligent  performance.  What  the  engineer  did  or  omitted  in 
respect  to  this  duty  stands  upon  the  same  footing  as  if  the 
defendants  acted  the  same  way  in  person.  {Fuller  v.  Jewett, 
80  N.  Y.  46 ;  Cone  v.  D,,  Z.  cfe  W.  R.  R,  Co,,  81  id.  208 ; 
Corcoran  v.  IIoJhrooTc,  59  id.  519 ;  Benzing  v.  Steinway,  101 
id.  547;  Murray  v.  Usher,  117  id.  543;  BaZey  v.  B.  <&  A. 
R.  R.  Co,,  147  Mass.  101 ;  Gottlieb  v.  iV.  Y.,  L,  E  iSc  W.  R. 
R,  Co.,  100  N.  Y.  462 ;  Bushhy  v.  ^\  Y.,  L.  K  cfe  W.  R.  It 
Co.,  107  id.  374  ;  Durkin  v.  Sharp,  88  id.  225  ;  Baker  v.  A. 
F.  R.  R.  Co.,  95  Penn.  St.  271 ;  /.  C.  Co.  v.  Parker,  100  Ind. 
181.) 

Finch,  J.  The  plaintiflE's  intestate  was  killed  while  loading 
coal  into  buckets  which  were  raised  from  the  hold  of  a  vessel 
by  the  aid  of  a  derrick.  The  rope  used  for  that  purpose,  and 
which  lifted  the  loads  to  the  control  of  the  gaflE,  suddenly 
{)arted  and  the  falling  mass  crushed  the  deceased  who  died 
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almost  immediately  from  his  injuries.  There  is  no  question  of 
contributory  negligence  in  the  case,  and  not  the  least  doubt  that 
the  defendants  did  their  full  duty  so  far  as  it  consisted  in  the 
selection  and  supply  of  the  rope  used. 

The  controversy  is  thus  narrowed  by  the  facts  to  the  single 
inquiry  whose  duty  it  was  to  observe  and  examine  the  condi- 
tion of  the  rope,  and  change  it  wlien  so  worn  that  it  became 
unsafe.  The  lengths  of  rope  used  in  the  derrick  were  called 
"  falls."  The  ordinary  limit  of  safety  in  their  use  was  proved 
to  have  been  from  fourteen  to  twenty  days ;  rarely  less  than 
that  and  sometimes  considerably  more.  Everybody  connected 
with  the  business  knew  the  consequences  of  excessive  use  and 
the  necessity  of  frequent  changes  of  the  falls,  but  at  varying 
and  uncertain  periods  of  time.  The  fall  which  was  sound  and 
safe  in  the  beginning  of  a  morning's  work  might  become  frayed 
and  dangerous  before  night,  and  if  it  did  would  become  so 
before  the  eyes  of  all  the  workmen  dependent  upon  it  for  its 
use.  And  that  is  true  because  the  proof  given  by  the  plaintiff 
shows  clearly  that  the  rope  w^hich  is  sound  originally  becomes, 
pulpy  internally  only  when  use  has  affected  it  externally. 

Now,  it  is  conceded  that  the  defendants  kept  on  hand  and 
ready  for  use  at  any  moment  an  adequate  supply  of  these  falls 
and  of  the  best  and  most  approved  character.  After  purchas- 
ing a  coil  of  rope,  measuring  about  one  thousand  feet  in  length, 
it  was  at  once  cut  up  into  falls,  the  ends  were  tied  to  keep 
them  from  unravelling,  each  fall  was  marked  with  a  tag 
stating  its  length,  and  they  were  then  hung  up  in  a  dry  store- 
room under  lock  and  key,  and  so  kept  ready  for  immediate 
use  and  meantime  protected  from  the  weather  or  from 
injury.  If  one  was  wanted  w-ord  was  sent  to  the  office  and  the 
new  fall  at  once  supplied  for  use  at  the  dock.  Usually  the 
engineer  or  his  assistant  made  the  application,  but  anybody 
engaged  in  the  work  could  give  the  notice  and  get  the  new 
fall.  It  does  not  appear  that  any  such  application  coming 
from  any  of  the  workmen  was  ever  unheeded  or  refused.  The 
workmen,  therefore,  were  left  in  a  position  of  perfect  safety 
as  to  the  sufficiency  of  the  falls  against  everything  save  their 
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own  negligence  or  error  of  judgment  The  rope  was  swing- 
ing before  their  eyes,  and  would  disclose  its  approaching  weak- 
ness on  the  surface  before  it  became  rotten  or  pulpy  within, 
and  they  were  able  to  know  how  long  it  had  been  used,  and 
so  whether  prudence  required  it  to  l)e  changed.  They  were 
at  liberty,  and  knew  they  were  at  liberty,  to  supplant  one 
which  exhibited  marks  of  weakness  with  another  both  new 
and  sufficient  from  the  supply  kept  on  hand.  They  were  in 
the  daily  habit  of  observing  its  condition,  and  it  was  specially 
the  custom  of  the  engineer  to  do  so.  He  had  examined  it  a 
day  or  two  before  the  accident  and  deemed  it  safe. 

On  this  state  of  facts  tiie  court  charged  that  it  was  the  duty 
of  the  master  to  tlie  servants  to  watch  tiie  use  of  the  rope  by 
them  and  its  clianges  of  condition,  that  the  engineer  was  his 
agent  and  deputy  for  such  purpose,  and  that  the  negligence  of 
the  engineer,  if  it  existed,  was  that  of  the  master.  The 
doctrine  at  once  renders  unexplainable  all  the  line  of  cases  in 
which  some  defect  in  a  machine  has  occurred  from  its  use,  and 
the  master  has  been  held  freed  from  responsibility  if  the 
machine  furnished  was  originally  safe,  and  he  neither  knew 
nor  ought  to  have  known  of  the  existence  of  the  defect,  for  it 
puts  the  duty  of  daily  watch  and  discovery  on  him,  and  so 
requires  no  notice  or  complaint  or  lapse  of  time  to  put  him  in 
default. 

I  think  the  doctrine  asserted  was  an  extension  of  the  master's 
duty  beyond  its  natural  and  proper  limits.  Probably  the 
existing  rule  was  founded  upon  the  truth  that  certain  things 
essential  to  the  safety  of  the  servants  must  necessarily  in  the 
management  of  the  business  emanate  from  the  master  and 
remain  in  his  absolute  control,  and  so  the  servants  should  not 
be  responsible  to  one  another  for  defects  which  they  could  not 
repair  for  lack  both  of  authority  and  means.  The  servants 
cannot  furnish  the  machines.  That  is  the  master's  right  and 
duty.  But  the  servant  who  uses  them  can  and  should  keep 
them  in  order  for  their  proper  and  safe  daily  use  when  fur- 
nished with  the  necessary  means  of  so  doing  and  when  per- 
fectly capable  of  correcting  tiie  defect. 
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It  is  undoubtedly  true,  as  we  have  often  said,  that  it  is  the 
duty  of  the  master  to  keep  a  machine  or  appliance  in  order, 
and  that  lie  caimot  delegate  the  duty  so  as  to  escape  responsi- 
bility. But  that  is  a  general  rule  and  has  its  qualifications  and 
limitationa  One  of  those  is  that  it  is  not  the  master's  duty  to 
repair  defects  arising  in  the  daily  use  of  the  appliance,  for 
which  proper  and  suitable  materials  ai-e  supplied,  and  w^iich 
may  easily  be  remedied  by  the  workmen,  and  are  not  of  a  per- 
manent character,  or  requiring  the  help  of  skilled  mechanics. 
An  apt  illustration  will  be  found  in  the  case  of  McGee  v.  Bos- 
ton Cordage  Co.  (139  Mass.  445).  The  machine  was  used  for 
the  passage  of  hemp  over  heckle  pins.  These  sometimes 
became  bent  so  that  the  fiber  clogged,  and  then  the  machine 
was  stopped  and  the  workman  drove  out  tlie  bent  pin  and 
inserted  a  new  one  from  a  supply  furnished  by  the  master  for 
that  purpose.  The  ciiange  was  held  to  be,  not  the  duty  of  the 
master,  but  that  of  the  servants,  and  an  ordinary  detail  of  their 
daily  duty.  It  would  have  been  almost  absurd  to  have  held  other- 
wise. So  in  Webber  w  Piper  (109  N.  Y.  496)  the  master  had 
supplied  the  means  of  sharpening  saws  which  had  become 
dull,  and  duplicate  saws  to  take  their  place  when  removed,  and 
had  assigned  the  duty  of  removal  to  one  of  his  servants  whose 
neglect,  whicii  resulted  in  an  injury,  was  held  to  be  that  of  a 
fellow-servant.  The  same  doctrine  was  declared  in  Johnson  v. 
Boston  Tow^oat  Co.  (135  Mass.  209),  a  case  ahnost  exactly  like 
the  one  before  us,  and  in  which  the  injury  resulted  from  the  use 
by  the  servants  of  an  unsound  rope  instead  of  substitut- 
ing a  new  one  which  the  master  had  supplied.  In  that 
case  it  was  said  that  the  master  *'  having  provided  sufficient 
appliances,  a  part  of  which  required  occasional  renewal  from 
the  wear  and  tear  of  the  use  for  which  it  was  intended  and 
provided  sufficient  means  for  such  renewal  and  employed 
Moore  to  have  the  sui)erintendence  of  the  workmen  and  the 
apparatus  and  appliances,  the  use  of  the  means  provided  for 
keeping  the  tackle  in  suitable  condition  was  as  truly  a  part  of 
Moore's  duty  as  servant  as  was  the  use  of  the  apparatus  for 
the  direct  purpose  of  the  business,  and  in  performing  that  duty 
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he  was  a  fellow-servant  with  the  plaintiff."  The  doctrine  thus 
declared  was  not  at  all  repudiated  or  even  modified  by  the 
later  case  of  Dcilef/  v.  Boston  d;  Alb.  R.  Co.  (147  Mass.  101), 
upon  which  the  General  Term  rely.  In  that  case  the  oper- 
atives who  managed  the  machine  had  no  duty  or  responsibility 
as  to  a  change  of  the  ropes,  but  were  dependent  upon  the  judg- 
ment and  consent  of  two  otlier  employes  who  were  not  claimq^ 
to  be  fellow-servants  of  the  workmen.  And  that  case  draws 
clearly  the  distinctions  between  an  original  defect  in  the  rope 
provided  and  one  occurring,  from  its  use,  and  between  the 
duty  of  ordinary  repairs  devolving  upon  the  servants  and 
those  of  a  permaneiit  or  special  character  which  attach  to  the 
master.  What  was  said  as  to  the  custody  of  the  ropes  had 
some  force  in  that  case  but  has  no  application  to  the  one  before 
us.  Here  there  does  not  appear  to  have  been  at  the  dock  any 
suitable  place  for  keeping  the  spare  falls,  and  it  was  neither 
negligence  nor  imprudence  to  put  them  under  cover  or  pro- 
tect them  by  a  lock  so  long  as  they  were  at  all  times  subject  to 
the  needs  or  requirements  of  the  workmen. 

The  cases  cited  and  their  doctrine  appear  to  be  founded 
upon  what  is  determined  to  be  the  implied  contract  relation 
between  the  master  and  servant.  Their  mutual  duties  grow 
out  of  that  relation  and  change  and  vary  as  it  is  changed  or 
varied  by  the  facts  which  indicate  and  measure  it.  Where  those 
facts  show  that  in  the  understanding  of  both  parties  a  class  of 
ordinary  repairs  are  to  be  made  by  the  servants  with  materials 
furnished  l)y  the  master  for  that  exj)ress  purpose ;  that  they 
and  he  regard  it  as  a  detail  of  their  own  work  ;  that  it  is 
sometliing  entirely  within  their  capacity  and  not  dependent 
upon  the  skill  of  a  sj)ecial  ex])ert;  and  that  the  necessity 
springs  from  their  daily  use  of  the  appliance,  occurs  at  differ- 
ent a^id  unknown  ])eriods  in  their  service,  and  is  open  to  their 
observation  in  the  absgnce  of  the  master;  the  inference  is 
inevitable  that  the  contract  relation  betwen  the  parties  makes 
it  a  duty  of  the  servants  and  a  detail  of  their  work  to  correct 
the  defect  when  it  arises  with  tlie  materials  furnished. 

The  cases  cited  by  the  respondent  do  not  touch  the  question. 
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In  one  the  defect  was  in  an  engine  which  only  an  expert  could 
repair  and  for  which  the  servant  was  furnished  with  no  mate- 
rials. {Slater  v.  Jewett,  80  N.  Y.  50.)  In  one  the  chain  of  an. 
elevator  had  grown  thin  and  no  new  one  was  supplied.  {Co?*- 
coran  v.  Ilolhrook^  59  N.  Y.  518.)  In  two  the  cars  or  the 
platform  were  defective  when  supplied  by  the  master.  {Gott- 
Ij^h  V.  N.  r.,  Z.  E,  &  ir.,  100  N.  Y.  462 ;  Benzing  v.  Stein- 
way^  101  id.  547.)  And  in  one  the  master  permitted  the  use 
of  a  rope  which  was  rotten  from  a  year's  exposure  to  the 
weather  and  without  supplying  a  new  one.  {Baker  v.  AlU- 
gheny  V.  R.  R,  Co.,  95  Pa.  St.  211.)  In  Cone  v.  Z>.,  Z.  cfe  IF.  R. 
R,  (81  N.  Y.  208)  the  defect  was  in  the  engine  which  the 
servants  using  it  could  not  be  required  or  expected  to  repair, 
and  in  Murray  v.  Usher  (117  N.  Y.  543)  the  platform  fell 
from  an  original  defect  in  construction. 

In  the  present  case  the  master  exercised  all  the  reasonable 
eare  required.  The  rope  had  not  been  in  use  so  long  as  to 
charge  the  master  with  knowledge  that  it  had  become  unsafe, 
and  he  had  a  right  to  assume  that  the  servants  would  take  no 
needless  risks.  So  far  even  as  the  engineer  is  concerned,  there 
seems  to  have  been  on  his  part  an  error  of  judgment,  but  not 
necessarily  any  negligence  in  the  performance  of  his  duty. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  rev^ersed. 


Robert  R.  Rhodes  et  al.,  Appellants,  v,  Daniel  E.  Newhall, 

Respondent. 

Plaintiflfs,  a3  carriers,  executed  and  delivered  to  the  consignor  biUs  of 
lading,  acknowledging  the  receipt  on  board  their  vessel  of  a  spetiifled 
quantity  of  wheat  to  be  transported  to  B.  and  there  delivered  to  defend- 
ant, the  agent  of  the  consignor,  subject  to  charges.  The  wheat  was 
weighed  into  the  vessel  under  the  supervision  and  control  of  the  carriers. 
The  bills  each  contained  this  clause:  "All  the  deficiency  in  cargo  to  be 
paid  by  the  carrier  and  deducted  from  the  freight,  and  any  excess  in  the 
cargo  to  be  paid  for  to  the  carrier  by  the  consignee."    Plaintiffs  delivered 
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827  bushels  less  than  the  quantity  specified  in  the  bills  of  lading.  In  an 
action  to  recover  the  stipulated  freight,  plaintiffs  gave  evidence  tending 
to  show  that  they  delivered  all  of  the  wheat  that  they  received.  IfeW, 
that  the  value  of  the  deficiency  was  properly  deducted;  that  plaintiffs 
were  estopped  from  questioning  the  correctness  of  their  acknowledgment 
and  were  bound  to  account  for  the  precise  quantity  admitted. 
EUis  V.  Willard  (9  N.  Y.  529);  Meyer  v.  Peck  (28  id.  590);  Abbe  v.  Eaton 
(51  id.  410),  distinguished. 

(Argued  April  24,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  23,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiffs  entered  upon  the  report  of  a  referee. 

Benjavtin  II,  Williams  for  appellants.  The  defendant,  as 
consignee,  having  received  the  wheat  under  the  bills  of  lading 
subject  to  the  freight  and  charges,  is  liable  for  the  freight. 
(Abb.  on  Shipping,  421 ;  Mej*ian  v.  Fury^h^  4  Den.  110 ;  Ahbe 
V.  Eaton^  51  N.  Y.  415.)  The  duty  of  the  carrier  is  performed 
when  he  delivers  all  the  property  received,  and  when  this  is 
done  there  is  no  deficiency  in  cargo  to  be  paid  for.  {Ahbe  v. 
Eaton,  51  N.  Y.  410 ;  Myer  v.  Peck,  28  id.  590  ;  Law  v. 
Bottsford,  26  Fed.  Rep.  651;  Ford  v.  Head,  34  Ilun,  146; 
/.  M,  R,  Co,  V.  Knight,  122  U.  S.  87 ;  Price  v.  Hartshorn, 
41  N.  Y.  44 ;  Grant  v,  Norway,  10  C.  B.  665.)  LaSalle  and 
Wolvin  had  authority  to  sign  bills  of  lading  for  property 
received  for  transportation.  This  authority  did  not  give  them 
power  to  bind  the  owners  of  the  vessel  by  giving  a  bill  of 
lading  for  goods  not  received  on  board  of  the  vessel,  nor  to 
sign  an  agreement  to  pay  for  goods  not  so  received.  A  bill  of 
lading,  so  far  as  it  bound  the  owner  for  goods  not  received, 
would  be  void  in  the  hands  of  a  transferee  in  good  faith. 
{PoUard  v.  Vinton,  105  U.  S.  7 ;  The  Freeman,  18  How. 
[U.  S.]  182 ;  Imw  v.  Bofsford,  26  Fed.  Rep.  651 ;  Fried- 
hinder  v.  T,  P,  li,  Co,,  130  U.  S.  416.)  The  referee  finds 
that  "  the  value  of  the  grain  actually  delivered  was  at  least 
$6,319.79,  over  and  above  any  and  all  advances  theretofore 
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made  by  such  consignee  on  account  thereof."  It  is  claimed 
that  tlie  doctrine  of  estoppel  will,  in  any  event,  only  afford  him 
protection  to  the  extent  of  the  moneys  he  had  advanced,  and,  it 
appearing  that  the  grain  was  of  suflScient  value  to  reimburse 
him  and  to  pay  the  freight,  he  cannot  invoke  that  doctrine 
to  enable  him  to  obtain  further  security  to  the  prejudice  of 
the  plaintiffs'  claim.  {ITilh  v.  Varet,  3  N.  Y.  Leg.  Obs.  105  ; 
Merrill  v.  Tt/ler,  2  Seld.  47 ;  Payne  v.  Bumham,  62  N.  Y. 
69;  13  Alb.  L.  J.  441.) 

George  J,  Sicard  for  respondent.  The  bills  of  lading  issued 
and  received  by  the  defendant,  are  conclusive  upon  the  plain- 
tiffs as  to  the  statement  of  the  quantity  of  grain  on  board  the 
propeller.  {Ellis v,  Willurd,  9  N.  Y.  529  ;  Grtsicold  v.  Haven , 
25  id.  595,  601  ;  iV.  Y,  cfe  jST,  IL  li.  H.  Co.  v.  Schuyler,  34 
id.  73;  Armoury.  If.  C\  li.  It.  Co.,  65  id.  Ill;  Baiacia 
Bank  V.  iT.  Y.,  L.  K  cfe  IF.  R.  It,  Co.,  33  Hun,  594 ;  106  N. 
Y.  195  ;  N.  R.  Bank  v.  Aymar,  3  Hill,  262 ;  Bijrne  v.  Weeks, 
4  Abb.  Ct.  App.  Dec.  657  ;  Dlckersoii  v.  Seel  ye,  12  Barb.  99; 
Barnard  v.  Campbell,  55  N.  Y.  45(5 ;  F.  tfc  M.  Bank  v.  E. 
R.  R.  Co.,  72  id.  188;  Merrick  y.  Wheat,  3  Fed.  Rep.  340; 
Brooke  v.  N.  Y.,  L.  EJ.  ik  W.  R.  R.  Co.,  32  Alb.  L.  J.  374 ; 
S.  C.  cfe  P.  R.  R.  Co.  y.  Bank,  10  Neb.  566;  Bank  v.  .4. 
etc.,  R.  R,  Co.,  20  Kans.  519 ;  Reila  v.  R.  R.  Co.,  42  Conn. 
579.) 

RroKR,  Ch.  J.  This  action  was  brought  by  a  carrier  to 
recover  from  the  consignee  the  freight  on  a  cargo  of  wheat, 
trans])()rted  from  Duluth  to  Buffalo  and  deliverable  to  the 
defendant  there  on  payment  of  the  freight  and  charges. 

It  is  not  disputed  but  that  the  plaintiffs  executed  and  deliv- 
ered to  the  consignor  bills  of  lading,  acknowledging  the  receipt 
on  board  their  vessel,  of  fifty-four  thousand  bushels  of  wheat 
at  Duluth,  to  be  transported  to  Buffalo  and  there  delivered  to 
the  defendant,  subject  to  a  charge  of  three  and  three-fourths 
of  a  cent  per  bushel,  /or  freight ;  and  containing  the  further 
provision  that  "  all  the  deficiency  in  cargo  to  be  paid  by  the 
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carrier,  and  deducted  from  the  freight,  and  any  excess  in  the 
cargo  to  be  paid  for  to  tlie  carrier  by  the  consignee." 

It  is  conceded  by  the  answer  that  the  carrier  delivered  at 
Buffalo  to  the  consignee  but  fifty-three  thousand,  one  hun- 
dred and  seventy-three  bushels  of  wheat ;  being  eight  hundred 
and  twenty-seven  bushels  less  than  the  quantity  specified  in  the 
bill  of  lading  ;  and  $712^^0-  l^ss  in  value ;  and  the  question  in 
controversy  is,  whether  the  consignee  was  entitled  to  deduct 
this  sum  from  the  gross  amount  of  freight  earned  by  the 


The  plaintiffs  gave  evidence  tending  to  show  that  they  deliv- 
ered all  of  the  wlieatat  Buffalo  which  they  received  on  board  at 
Duluth.  The  trial  court  deducted  the  value  of  the  deficiency 
from  the  stipulated  freight  on  the  54,000  bushels  and  rendered 
judgment  for  the  balance ;  and  the  General  Term  has  affirmed 
its  judgment. 

We  think  that  the  cause  was  correctly  disposed  of  in  the 
courts  below.  The  plaintiffs  seek  to  avoid  the  effect  of  the 
stipulation  in  the  contract,  fixing  the  quantity  of  wheat  received 
by  them  at  Duluth,  by  reference  to  the  cases  holding  that  an 
acknowledgment  in  a  bill  of  lading  specifying  the  quantity  of 
merchandise  received  by  them,  operates  as  a  receipt  only  and 
is  subject  to  correction  by  proof  that  such  merchandise  was  not 
in  fact  received,  citing  Ellis  v.  WiUard  (9  N.  Y.  529) ;  Abbe 
V.  Eaton  51  id.  410) ;  Meyer  v.  Peck  (28  id.  590),  and  other 
similar  cases.  The  rule  acted  upon  in  those  cases,  as  stated  in 
the  head  note  of  Meyer  v.  Peck^  is  that  "an  ordinary  bill  of 
lading  is  not  conclusive,  as  between  the  original  parties,  either 
as  to  the  shipment  of  goods,  or  the  quantity ;  as  to  those  mat- 
ters it  operates  merely  as  a  receipt  and  is  open  to  explanation 
on  the  trial  by  parol  evidence."  We  feel  no  disposition  to 
question  the  authority  of  these  cases,  or  to  disregard  the  princi- 
ple there  laid  down  ;  but  think  that  this  case  is  distinguishable 
in  its  facts,  from  tliose  considered  in  the  cases  referred  to. 

Here  the  parties  have  provided  by  express  language  for  the 
particular  contingency  arising  under  this  contract,  and  we  can 
evade  its  operation  only  by  disregarding  one  of  the  most 
SicKELs— Vol.  LXXXI.        73 
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imperative  rules  iu  the  interpretation  of  contracts.  A  primary 
rule  of  construction  requires  a  contract  to  he  so  construed  as 
to  give  some  meaning  and  effect  to  all  of  its  language,  and  if 
the  words  used  can  have  an  operation  which  leads  to  no  absurd 
results,  and  is  not  contrary  to  some  provision  of  law,  that  mean- 
ing must  be  adopted,  rather  than  one  which  would  render  the 
language  meaninglcvss  and  inoperative. 

The  provisions  fixing  the  quantity  of  grain  received  and 
providing  a  mode  by  which  any  deficiency  or  excess  in  quantity 
shall  be  dealt  with,  do  not  seem  susceptible  of  any  other  effect 
than  to  prescribe  a  rule  by  which  the  consignee  can  detennine 
the  amount  of  freight  and  charges  payable  by  him  to  the 
carrier.  For  this  purpose  the  provision  has  a  legitimate  and 
natural  office  to  perform,  which  also  accords  with  the  plain 
signification  of  the  language  used. 

It  seems  reasonable  that  parties  sliould  agree  upon  the 
quantity  of  grain  shipped  when  it  is  designed  for  transporta- 
tion to  distant  markets  with  a  view  of  avoiding  controversies 
between  carrier  and  consignee  upon  the  subject.  The  cargo 
was  here  weighed  into  the  ve&sel  under  the  supervision  and  con- 
trol of  the  carriers,  and  they  had  every  opportunity  to  learn 
the  quantity  of  grain  actually  received  by  them.  They  there- 
upon entered  into  a  contract  with  the  consignor  whereby  it  was 
agreed  that  any  deficiency  in  the  cargo  should  be  paid  for  by 
them,  and  deducted  from  tlie  freight,  and  any  excess  in  quantity 
should  be  paid  to  them  by  the  consignee.  The  deficiency  and 
excess  referred  to  could  have  related  only  to  a  variation  from 
the  quantity  specified  in  the  bills  of  lading,  as  there  was  no  other 
standard  furnished  by  which  a  variation  could  be  estimated. 
This  was  a  contract  which  the  parties  were  competent  to  make 
and  a  consideration  for  the  promise  to  pay  for  any  deficiency 
was  secured  by  the  right  to  collect  the  value  of  any  excess. 
These  were  mutual  obligations  and  were  obviously  incurred 
for  the  purpose  of  avoiding  disputes  over  the  quantity  actually 
received  by  the  carrier,  and  to  estop  him  from  disputing  the 
correctness  of  his  acknowledgement.  The  parties  plainly  con- 
templated the  contingency  of  a  variance  in  tlie  course  of  trans- 
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portation  between  the  quanty  of  grain  admitted  to  have  been 
received  by  them  and  that  subsequently  delivered,  and  pro- 
vided in  express  terms  the  mode  by  which  their  respective 
rights  should  be  adjusted  in  that  event.  The  language  of  the 
contract  is  plain  and  unambiguous,  and  the  right  of  the  parties 
to  make  it  is  indisputable. 

Judge  Denio  said,  in  Meyer  v.  Pech  {mipra) :  "  No  doubt 
it  might  be  made  a  matter  of  express  contract  that  the  carrier 
should  account  for  the  precise  quantity  acknowledged  in  the 
instrument,  and  that  no  other  evidence  on  that  point  should  be 
received."   (See  Lish  man  v.  Christie,  L.  K.  (19  Q.  B.  Div.)  333.) 

This,  we  think,  they  have  done  by  the  contract  in  question. 
Tiie  consignee  in  this  case  is  but  the  agent  of  the  consignor 
and  is  authorized  to  pay  only  such  freight  as  is  provided  for 
by  the  bill  of  lading.  He  can  hold  the  property  only  for  such 
advances  as  the  bill  of  lading  directs  him  to  make,  and  there 
is  no  principle  upon  which  he  can  be  made  liable  for  any 
greater  amount  than  that  called  for  by  the  letter  of  his 
authority  to  pay. 

We  have  not  considered  the  casps  treating  of  the  doctrine 
of  estoppel,  as  it  is  unnecessary,  in  the  view  M'e  take  of  the 
case,  to  invoke  that  principle. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


Ann  Lee,  as  Administratrix,  etc..  Respondent,  v.  The        /JLCf'^CYO' 
Vacuum  Oil  Company,  Appellant.  /'^  /     n      lA 

A  party  may  not  rescind  a  contract  for  fraud  without  acting  promptly  on       126   579 
discovery  of  the  fraud  and  restoring  whatever  has  been  received  under  it.        152   528 

The  existence  of  a  lien  for  costs  and  agreed  compensation,  in  favor  of  the 
attorneys  of  a  party  in  whose  favor  a  judgment  has  been  rendered,  does 
not  confer  a  right  on  them  to  stand  in  the  way  of  a  settlement  of  the 
action  which  does  not  prejudice  any  right  of  theirs. 

An  agreement  between  attorney  and  client  giving  the  former  a  percentage 
of  any  recovery,  does  not  deprive  the  party  of  the  right  to  control  the 
management  of  his  own  cause  and  to  determine  when  the  litigation  shall 
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cease.  The  client  still  remains  the  lawful  owner  of  the  cause  of  action 
and  is  not  bound  to  continue  or  to  permit  the  continuance  of  the  litiga- 
tion for  the  benefit  of  his  attorney  when  he  judges  it  prudent  to  stop, 
provided  he  is  willing  and  able  to  satisfy  the  just  claims  of  the  latter. 

The  lien  of  an  attorney  under  such  an  agreement,  operates  only  as  a 
security  for  his  legal  claims. 

The  plaintijff  herein  stipulated  with  her  attorneys  that  they  should 
receive  for  their  services  one-thinl  of  any  recovery  therein,  besides  costs, 
and  that  no  settlement  should  be  made  without  their  consent;  she  recov- 
ered a  judgment  for  |6,000  damages  and  for  costs.  Defendant  was  notified 
of  this  stipulation  and  forbidden  from  settlement  without  consent  of  the 
attorneys.  Pending  an  appeal  to  this  court,  an  agreement  for  the  settle- 
ment of  the  action  was  made  between  the  parties,  by  which  defendant 
agreed  to  pay  |4,500  — $1,000  in  cash  to  plaintiff  and  $3,500  to  be 
deposited  to  her  credit,  to  be  drawn  by  her  after  procuring  and  deliver- 
ing to  defendant  a  release  by  her  attorneys  of  all  claims  against  such 
judgment  or  the  cause  of  action  represented  thereby,  which  agreement 
was  performed  by  defendant.  The  attorneys  were  immediately  notified 
of  such  settlement  by  defendant  and  requested  to  present  a  statement  of 
their  claims.  Such  statement  was  not  presented  until  several  months 
afterwards,  during  which  they  made  no  objections  and  negotiated  with 
defendant  in  regard  to  the  payment  of  their  claim.  Said  attorneys 
claimed  for  costs,  counsel  fees  and  money  loaned,  about  $3,000.  Under 
plaintiff's  instructions,  defendant  declined  to  pay  this  sum,  but  offeretl 
to  pay  any  advances  made  by  said  attorneys,  together  with  $1,500  and 
their  disbursements ;  this  offer  was  declined.  Upon  motion  made  on 
behalf  of  plaintiff  and  her  attorneys  to  vacate  the  satisfaction  of  the 
judgment  given  on  the  settlement  on  the  ground  of  fraud,  no  offer  was 
made  to  restore  the  $1,000  or  to  release  the  money  deposited;  it 
appeared  that  plaintiff  had  expended  the  amount  paid  to  her,  and  that 
she  had  no  property  from  which  to  raise  funds  to  restore  it.  Defendant's 
opposing  affidavits  denied  the  alleged  fraud,  and  it  offered  on  the  motion 
to  rescind  the  settlement  and  cancel  tlie  discharge  upon  return  of  the 
money  paid  by  it,  which  offer  was  not  accepted;  it  also  presented  an 
affidavit  made  by  plaintiff,  retracting  all  statements  in  her  moving  affi- 
davit tending  to  show  fraud.  The  decision  below  vacated  the  satisfac- 
tion absolutely  as  far  as  the  attorneys  were  concerned,  and  also  as  to 
plaintiff  on  condition  that  she  should  release  the  sum  deposited;  the 
$1,000  paid  to  her  to  be  deducted  from  any  final  judgment  in  the 
action.  Held,  error;  that  assuming  a  case  was  shown  for  recission^ 
it  could  only  be  on  condition  of  the  restoration  of  the  money  paid, 
aud  a  release  by  lier  and  her  attorneys  of  the  moneys  deposited,  and 
so,  that  defendant's  offer  embraced  all  the  relief  to  which  plaintiff* 
was  then  entitU^;  that  plaintiff's  attorneys  stood  in  no  better  posi- 
tion than  she  did  in  this  respect,  as  they  were  not  prejudiced  by  the 
settlement. 
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Also  hdd,  that  the  ladies  of  the  attorneys  in  delaying  the  attempt  to  rescind 
until  plaintiff  had  expended  the  money  paid  to  her,  was  sufficient  ground 
for  a  denial  of  the  motion. 

(Argued  April  27,  1891;  decided  Jifne  2,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  lifth  judicial  department,  made  the  last  Tuesday 
of  March,  1891,  which  modified,  and  affirmed  as  modified,  an 
order  of  Special  Term  granting  a  motion  vacating  and  setting, 
aside  a  settlement  of  the  above  entitled  action  and  the  satis- 
faction of  the  judgment  therein. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion 

William  F.  Coggs'weU  for  appellant.  The  effect  of  the 
sixty-sixth  section  of  the  Code  of  Civil  Procedure  is  not  to 
give  the  plaintiff's  attorney  such  an  interest  in  the  cause  of 
action  that  the  plaintiff  cannot  control  the  same.  If  so,  it 
makes  the  right  of  the  attoniey  superior  to  the  right  of  the 
party,  since  the  attoniey  can  discontinue  the  action,  although 
he  cannot  release  the  cause  of  action.  {Gallard  v.  Smarts  6 
Cow.  383.)  The  parties  to  a  litigation  may  settle  the  same 
without  the  consent  of  their  attorneys.  {Oliwell  v.  Verden- 
halvin,  26  N.  Y.  S.  R.  115.) 

Theodore  Bacon^  for  appellant.  Even  if  the  Supreme  Court 
was  right  in  vacating,  as  between  the  two  parties,  the  settle- 
ment deliberately  arrived  at,  the  General  Term  at  least  was 
fatally  in  error  in  allowing  her  both  to  rescind  the  settlement 
and  to  retain  that  which  she  had  received  under  it.  {Gould 
V.  C.  C.  N.  Bank,  86  N.  Y.  75.)  There  was  no  ground  pre- 
sented in  the  papers  for  the  order  made  below.  {Milmerdings 
V.  Fowler,  15  Abb.  [N.  S.]  86.)  If  it  be  urged  that  the  limi- 
tation upon  the  plaintiff's  letters  of  administration  disabled 
her  from  making  the  settlement  complained  of,  it  is  enough 
to  answer  that  her  later  letters  were  unlimited ;  that  upon 
their  issue  they  took  effect  by  relation  as  of  the  date  of  the 
intestate's  death,  and  thus  validated  all  the  prior  acts  of  the 
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administratrix.  (  Vroom  v.  Van  Horne^  10  Paige,  549 ;  Rat- 
toon  V.  OverdcJcer^  8  Johns.  126.) 

John  Van  Fb<?M/*  for  respondent.  The  order  being  purely 
discretionary  is  not  appealable,  and  the  appeal  should  be  dis- 
missed. {Place  V.  Ilayward,  100  N.  Y.  626;  Ilowett  v. 
Merrill,  113  id.  630 ;  Conklin  v.  Taylor,  68  id.  221 ;  Law- 
rence V.  Farley^  73  id.  187;  Cushman  v.  Brundreth,  50  id. 
296 :  JBrownell  v.  Ruckman,  85  id.  648 ;  iV.  //.  Tf.  67^.  v. 
Ferris,  115  id.  641.)  No  tenns  should  have  been  imposed  on 
Ann  Lee  other  than  requiring  her  to  relinquish  any  claim  to 
money  deposited  in  the  Rochester  Trust  and  Safe  Deposit 
Company.  She  should  not  have  been  required  to  pay  back  the 
$1,000  she  received.  (J/".  E.  7?.  Co,  v.  M,  R,  Co.,  14  Abb. 
[K  C]  229 ;  AUcrton  v.  AUertoji,  50  K  Y.  670;  /.  &  T. 
Bank  v.  Emrett,  21  N.  Y.  S.  R.  98 ;  Todd  v.  Moore,  3  Sandf. 
589 ;  Wheaton  v.  Baker,  14  Barb.  598.)  The  order  appealed 
from  should  be  affirmed  so  far  as  J.  &  Q.  Van  Voorhis  are 
concerned.  They  have  a  lien  upon  the  judgment  and  a  right 
to  enforce  the  judgment  to  satisfy  their  lien.  They  are  to  that 
extent  owners  of  the  judgment.  (  WJiittaker  v.  iV".  Y,  C,  <J& 
H.  R,  R.  R.  Co.,  11  Civ.  Pro.  Rep.  189 ;  Fowler  v.  Callen, 

102  N.  Y.  395 ;  Palmer  v.  Van  Orden,  64  How.  Pr.  79 ; 
Quhdan  v.  Birge,  43  Hun,  483  ;  Marshall  v.  Meach,  51  N.  Y. 
140 ;  Wright  v.  Knapp,  70  id.  100  ;  In  re  Knapp,  85  id.  284  ; 
McCahe  v.  Fogg,  11  L.  B.  71 ;  C.  T,  Co.  v.  Smith,  57  Hun, 
176.)  The  fact  that  the  contract  was  not  signed  until  the  day 
of  the  verdict,  or  until  the  day  after  the  verdict,  does  not 
affect  the  case.  ( WInttaker  v.  N.  T.  C  c&  IL  R.  R.  R.  Co., 
11  Civ.  Pro.  Rep.  189.)  In  advising  her  to  keep  away  from 
her  lawyers  and  to  make  this  settlement,  Briggs  assumed  an 
inconsistent  relation,  and  the  settlement  he  procured  thereby 
will  be  set  aside  on  the  application  of  Ann  Lee,  without  regard 
to  whether  J>riggs  acted  in  good  faith  or  not,  and  without 
inquiring  as  to  whether  it  was  beneficial  to  her  or  not.  {Devoe- 
v.  Fanning,  2  Johns.  Ch.  251 ;  Munson  v.S.,  etc.,  R.  R.  Co.y 

103  N,  Y.  58.) 
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RuGEB,  Ch.  J.  Tliis  is  an  appeal  from  an  order  of  the 
General  Term,  substantially  aflSrraing  an  order  of  the  Special 
Term,  which  vacated  the  satisfaction  of  a  judgment,  given  upon 
a  settlement  of  the  cause  of  action,  in  a  suit  to  recover  damages 
for  the  negligent  killing  of  the  plaintiff's  intestate  by  the 
defendant.  The  motion  was  originally  made  on  behalf  of  the 
plaintiff  ayid  also  her  attonieyH^  and  the  satisfaction  of  the 
judgment  was  vacated  by  the  Special  Term  absolutely,  so  far 
as  the  attorneys  were  concerned,  and  as  to  the  plaintiff,  upon 
the  condition  that  she  should,  within  ten  days,  repay  to  the 
defendant  the  sum  of  one  thousand  dollars  received  by  her  on 
the  settlement  of  the  action,  and  release  all  claims  to  the  further 
sum  of  thirty-five  hundred  dollars,  which  had  been  deposited 
with  the  Kochester  Safe  and  Deposit  Company  to  her  credit, 
as  security  for  the  costs  and  claims  of  her  attorneys. 

Both  the  defendant  and  the  plaintiff  appealed  from  this  order. 
The  defendant  from  tliat  part  which  vacated  the  judgment 
absolutely  so  far  as  the  plaintiff's  attorneys  were  concerned ; 
and  the  plaintiff  from  so  much  tliereof  as  imposed  a  condition 
upon  her  right  to  have  the  judgment  vacated  absolutely  as  to 
herself. 

The  General  Term  affirmed  the  order,  upon  defendant's 
appeal,  and  modified  that  part  of  it  which  required  the  plain- 
tiff to  restore,  within  ten  days,  the  sum  of  $1,000  to  defend- 
ant ;  by  providing  in  lieu  thereof,  that  such  sum  should  be 
deducted  from  the  existing  judgment,  or  any  final  judgment 
which  should  be  recovered  m  the  action.  From  this  order  the 
defendant  appeals  to  this  court. 

The  undisputed  facts  show  that  the  action  was  prosecuted  by 
tlie  plaintiff,  as  administratrix,  to  recover  damages  for  the 
death  of  her  husband  occasioned  by  the  alleged  negligence  of 
the  defendant,  and  resulted  in  a  judgment  for  the  plaintiff,  in 
June,  1887,  of  about  $0,000,  damages  and  costs.  This  judg- 
ment, on  appeal  to  the  General  Term,  was  affirmed  in  that 
court  and  the  defendant  appealed  from  that  affirmance  to  this 
court.  In  August,  1890,  while  this  latter  appeal  was  pending 
the  plaintiff  applied  to  the  defendant  for  a  settlement  of  the 
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action,  and,  after  some  negotiation,  an  agreement  was  reached 
between  the  parties  whereby  the  defendant  agreed  to  pay  the 
plaintijff  the  sura  of  forty-iive  hundred  dollars,  one  thousand 
dollars  in  cash,  and  the  further  sum  of  thirty-five  hundred  dol- 
lars to  be  deposited  to  the  plaintiffs  credit  in  the  Rochester  Safe 
and  Deposit  Company,  to  be  drawn  by  her  only  after  procur- 
ing and  delivering  to  the  defendant  a  release  by  her  attorneys 
of  all  claims  against  such  judgment,  or  the  cause  of  action 
represented  thereby.  Immediate  notice  of  tliis  settlement  was 
given  to  the  plaintiff's  attorneys  by  the  defendant  and  they  were 
also  notified  to  present  a  statement  of  their  claims  on  such 
judgment  and  cause  of  action,  to  defendant.  After  several 
months'  delay  such  a  statement  was  made  and  presented,  whereby 
it  appeared  that  such  attorneys  made  claims  for  costs,  counsel 
fees,  and  money  loaned,  aggregating  about  three  thousand  dol- 
lars. Under  tlie  instructions  of  the  plaintiff  the  defendant 
declined  to  pay  this  sum  ;  but  offered  to  pay  any  advances  made 
by  them  together  with  $1,500  in  addition  thereto,  and  their  dis- 
bursements. This  offer  was  declined,  whereupon  this  motion 
was  made.  It  was  founded  upon  an  affidavit  of  one  of  plaintiff's 
attorneys,  giving  a  statement  of  the  proceedings  in  the  action 
and  a  history  of  his  firm's  transactions  with  the  plaintiff; 
and  an  affidavit  of  the  plaintiff,  dated  December  9,  1890, 
imputing  fraud  and  misrepresentation  to  the  defendant  in 
effecting  the  settlement,  and  giving  what  purported  to  be  a 
hi^tory  of  the  negotiation  for  such  settlement.  Proof  was  also 
made  of  tlie  service  of  notice  by  plaintiff's  attorneys  on  defend- 
ant, in  January,  1889,  of  the  existence  of  a  lien  in  their  favor 
on  several  causes  of  action  against  the  defendant,  including 
that  of  the  plaintiff,  and  upon  any  verdicts,  reports,  decisions 
or  judgments  rendered,  or  to  be  rendered  therein,  for  their 
services  as  attorneys  for  the  plaintiff  therein,  and  forbidding 
any  settlement  of  such  actions,  or  any  payment  thereon,  except 
to  said  attorneys  or  to  tlieir  order.  A  copy  of  a  stipulation 
signed  by  the  plaintiff,  entitled  in  the  action  and  dated  June 
13,  1888,  was  also  read  on  the  hearing,  to  the  effect  that  her 
attorneys  were  entitled  to  have  one-third  of  the  recovery  in 
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such  action,  over  and  above  the  taxable  costs  and  disbursement!*, 
and  that  no  settlement  should  be  made  without  their  consent. 
No  offer  to  return  to  the  defendant  the  money  received  by  the 
plaintiff  on  the  settlement  was  ever  made  by  the  plaintiff  or 
her  attorneys,  nor  was  any  \\alUngnes8  expressed  by  them  to 
release  the  money  deposited  with  tiie  Trust  and  Deposit 
Company  from  the  conditions  upon  wliich  it  was  held  by 
such  company.  On  the  contrary,  the  proofs  show  that  the 
plaintiff  has  expended  all  of  the  moneys  received  by  her,  and 
ha^  no  property  from  which  she  can  raise  money  to  restore 
the  amount  paid  to  her  by  the  defendant  on  the  contract  of 
settlement. 

The  defendant  produced  a  number  of  affidavits  made  by  its 
president,  secr«etary,  attorneys  and  others,  containing  proof 
tending  to  show  that  its  conduct  in  respect  to  the  settlement 
of  the  action  was  fair  and  honorable,  and  offering  to  rescind 
the  settlement  and  to  cancel  the  discharge  of  the  judgment 
upon  the  return  of  the  money  paid  by  it  to  the  plaintiff.  An 
affidavit  made  by  the  plaintiff  on  December  31,  1890,  retract- 
ing all  statements  contained  in  her  moving  affidavit,  tending 
to  show  any  misrepresentation  or  unfair  practice  on  tlie  part  of 
the  defendant  or  its  officers  or  agents  in  effecting  said  settle- 
ment, was  also  presented  ^o  the  court. 

We  have  carefully  read  the  evidence  presented  on  the  hear- 
ing intended  to  support  the  charge  that  the  settlement  was 
induced  by  fraud  or  misrepresentation  on  the  part  of  the 
defendant  and  its  agents,  and  we  are  of  the  opinion  that  it 
fails  to  sustain  such  a  charge.  If  tliere  were  statements  in  tlie 
plaintiff's  original  affidavit  which  tended  to  support  such  a 
charge,  they  were  retracted  by  the  subsequent  affidavit  made 
by  her,  and  left  the  case  substantially  destitute  of  any  proof 
upon  which  an  imputation  of  fraud  could  justly  be  predicated. 
The  defendant,  on  the  argument  of  tlie  original  motion,  volun- 
tarily offered  to  rescind  the  agreement  for  a  settlement  and  to 
cancel  the  satisfaction  of  the  judgment,  if  the  plaintiff  would 
restore  the  defendant  to  the  position  which  it  occupied  before 
the  settlement  was  made.  This  offer  was  unnoticed  by  the 
SiCKELS— Vol.  LXXXI.        74 
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plaintiff's  attorneys  and  the  argument  of  the  motion  proceeded- 
We  think  this  offer  embraced  all  of  the  rehef  to  which  the 
plaintiff  was  then  entitled,  and  upon  her  neglect  to  accept  it^ 
the  motion  should  have  been  denied. 

We  may,  for  the  purpose  of  this  discussion,  assume  that  the 
plaintiff  showed  a  case  for  rescission  upon  the  condition  that 
she  restored  the  money  received  by  her  on  the  settlement. 
This  condition,  however,  could  not  be  disregarded,  and  without 
restoration  no  rescission  could  lawfully  be  had.  The  rule  is 
elementary  that  a  party  cannot  rescind  a  contract  for  fraud 
without  acting  promptly  on  its  discovery  and  restoring  what- 
ever has  been  received  upon  it.  {Massan  v.  Bovet,  1  Den. 
69.) 

This  principle  was  applied  in  the  case  of  Gould  v.  Cayuga 
Co.  Nat  Bank  (86  N.  Y.  75),  where  it  was  said  that  *'  one 
who  seeks  to  rescind  a  compromise  of  a  disputed  claim  on  the 
ground  of  fraud  must  promptly,  on  tlie  discovery  of  the  fraud, 
restore,  or  offer  to  restore,  to  the  other  party  whatever  he  l:as 
received  by  virtue  of  it,  if  of  any  value."  The  ex'!use  made 
by  the  plaintiff's  attorneys  that  it  was  impossible  for  her  to 
repay  the  money  received  on  settlement,  because  she  had  spent 
it,  is  too  groundless  to  require  discussion.  At  least  the  plain- 
tiff's attorneys  could  have  joined  tlieir  client  in  releasing  tlie 
moneys  deposited  from  the  operation  of  their  lien,  but  they 
expressed  no  willingness  to  do  even  this,  and  the  motion  wfis 
pressed  regardless  of  the  principle  requiring  restoration  to  be 
made.  The  substitute  for  a  restoration  ordered  by  the  Gen- 
eral Term  was  totally  inadequate  to  satisfy  the  requirements 
of  the  rule.  It  depended,  if  a  new  trial  was  had,  upon  the 
contingency  of  a  final  judgment  for  the  plaintiff,  and  in  case 
the  defendant  succeeded  on  such  new  trial,  it  left  the  money 
paid  in  the  possession  of  the  plaintiff,  and  its  loss  by  the 
defendant  unavoidable. 

We  are,  therefore,  of  the  opinion  that  the  plaintiff  failed 
to  sliow  a  case  entitling  her  to  a  rescission  and  a  cancellation  of 
the  satisfaction  of  judgment. 

It  is  claimed,  however,  that  the  plaintiff's  attorneys  stand  in 
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a  better  position  in  regard  to  relief  from  the  satisfaction  of 
the  judgment  than  the  plaintiff  does,  by  reason  of  their  alleged 
lien  for  costs  and  agreed  compensation,  and  that  they  having 
moved  on  their  own  behalf,  are  entitled  to  rescind  the  contract, 
although  such  relief  be  denied  to  the  plaintiflF. 

We  are  of  the  opinion  that  the  existence  of  such  a  lien  in 
favor  of  the  attorneys  does  not  confer  a  right  on  them  to  stand 
in  the  way  of  a  settlement  of  an  action  which  is  desired  by 
the  parties,  and  which  does  not  prejudice  any  right  of  the 
attorneys.  We  do  not  think  that  such  an  agreement  deprives 
a  party  of  the  right  to  control  the  management  of  his  own 
cause,  and  to  determine  when  the  litigation  shall  cease  and  how 
far  it  shall  be  extended.  The  client  still  remains  the  lawful 
owner  of  the  cause  of  action  and  is  not  bound  to  continue  the 
litigation  for  the  benefit  of  his  attomeys  when  he  judges  it 
prudent  to  stop,  provided  he  is  willing  and  able  to  satisfy  his. 
attorneys'  just  claims.  In  fact  the  lien  under  the  agreement 
was  intended  for  and  operates  only  as  a  security  for  the  attor- 
neys' legal  claims,  and  unless  those  are  prejudiced  by  the  client's, 
contract,  she  has  unrestricted  control  of  the  subject  of  the' 
action,  and  the  terms  upon  which  a  settlement  shall  be  eflfected. 
{Pulver  V.  Harris,  52  N.  Y.  73 ;  CoughUn  v.  N,  Y,  C.  S 
IL  R.  li.  Ji,  Co.,  71  N.  Y.  448.) 

If  it  were  ])ermitted  to  the  plaintiff's  attorneys  to  continue 
the  action  for  any  purpose,  it  could  be  done  only  at  their  own 
expense  and  for  the  sole  purpose  of  collecting  their  claims 
against  the  plaintiff,  {liandall  v.  Van  Wagenen,  115  N.  Y. 
627.)  The  right  of  recovery  in  such  a  case  would  be  limited 
by  the  extent  of  their  lien,  and  we  are  unable  to  see  how  they 
would  be  benefited  by  being  permitted  to  prosecute  such  an 
action.  They  now  have  recourse  to  an  ample  fimd  provided 
by  the  settlement  for  the  payment  of  their  lawful  charges 
against  the  plaintiff,  but  if  they  are  compelled  to  try  their 
caui.e  again  they  can  get  no  more  than  their  lawful  charges  in 
any  event  and  might,  possibly,  be  defeated,  in  which  event  they 
would  lose  their  entire  claim. 

It  seems  to  us  that  the  plaintiff's  attorneys  have  no  grievance 
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to  complain  of,  or  injuries  to  be  redressed  by  the  courts.  The 
provision  of  an  ample  fund  created  by  the  parties  to  secure 
their  claims,  is  a  complete  refutation  of  the  theory  that  the 
«3ttlement  was  intended  to  defraud  them,  and  their  case  is 
thus  placed  outside  of  the  authorities  holding  that  settle- 
ments made  for  such  purposes  will  l^e  set  aside.  {Handall  v. 
Vioi  Wagenen^  sujyra.) 

We  know  of  no  case  which  authorizes  an  attorney  to  con- 
tinue a  litigation  for  his  own  benefit  at  the  expense  of  his 
client  after  sufficient  provision  for  the  satisfaction  of  his  just 
claims  is  made  by  the  parties. 

The  laches  of  the  attorneys  in  making  an  attempt  to  rescind 
the  agreement  of  settlement,  would  also  seem  to  furnish  suffi- 
cient reason  why  the  motion  in  question  should  be  denied. 
They  were  informed  of  the  terms  of  the  agreement  of  settle- 
ment in  August,  immediately  after  it  was  made,  and  raised  no 
o])jection  thereto  until  nearly  four  months  after  that  time.  In 
the  meantime  the  plaintiff  had  expended  the  money  received 
by  her  on  the  settlement  and  had  become  unable  to  return 
that  sum  to  the  defendant.  The  attorneys  had  also  treated 
with  the  defendant  in  regard  to  the  payment  of  their  claims 
against  the  plaintiff,  and  manifested  no  dissatisfaction  with  the 
settlement  until  after  they  found  that  their  charges  against  the 
plaintiff  were  to  be  subjected  to  discussion  and  investigation. 
We  do  not  think  that  they  acted  with  that  promptness  which 
the  rule  governing  the  rescissions  of  contracts  requires. 

We  are,  therefore,  of  the  o])iniou  that  the  orders  of  the 
General  and  Special  Terms  should  be  reversed  and  the  motion 
denied.  This  proceeding  having  been  instituted  by  the  plaint- 
iff's attorneys  for  their  own  benefit,  they  should  be  charged 
with  the  costs  of  their  unsuccessful  efforts. 

The  fact  that  the  judgment  in  the  original  action  cannot,  on 
account  of  erroi-s  in  the  record,  be  supjwrted  in  this  court, 
affords  an  additional  reason  why  the  settlement  of  the  action 
heretofore  made  should,  in  the  interest  of  all  parties,  be  held 
to  l)e  a  valid  contract 

The  orders  of  the  General  and  Special  Terms  should,  there- 
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fore,  be  reversed  and  the  motion  denied,  with  costs  in  all  courts 
to  be  paid  by  plaintiffs  attorneys. 

All  concnr. 

Orders  reversed. 
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Trustee,  etc.  lieT  589 

148     no 

The  power  to  award  costs  in  special  proceedings  is  fixed  and  limited  by     1    126   689i 
the  Code  of  Civil  Procedure  (§  8240),  and  under  it  the  court  1ms  no     j,^22-J£2| 
power  to  grant  extra  allowances;  it  can  only  award  costs  in  its  discretion 
"  at  the  rate  allowed  for  similar  services  in  an  action  brought  in  the 
same  court.** 

A  proceeding  instituted  by  a  trustee  of  a  trust  fund  for  leave  to  resign  and 
to  procure  the  appointment  of  a  new  trustee,  is  a  special  proceeding. 

Where,  therefore,  in  such  a  proceeding  the  several  beneficiaries  being  made 
parties,  appeared  by  separate  counsel  and  took  an  active  part  in  the 
examination  and  settlement  of  the  accounts  of  the  retiring  counsel,  and 
allowances  for  counsel  fees  were  made  to  several  of  them,  Jield, 
error. 

Certain  of  the  parties,  who  were  infants,  appeared  by  guardian;  they  had 
no  present  interest  in  the  trust  fund,  but  simply  a  contingent  and  rever- 
sionary interest  in  the  share  of  one  of  the  beneficiaries.  Held,  that  an 
allowance  to  the  guardian,  payable  out  of  the  trust  fund,  was  error. 

It  9eems  that  an  allowance  to  the  new  trustee  appointed  in  such  proceed- 
ings was  improper. 

Wetm<fre  v.  Parker  (52  N.  Y.  466);  Samge  v.  Sherman  (87  id.  fS77);  Datcning 
y.  Marshall  (37  id.  880),  distinguished. 

(Argued  April  27,  1891;  decided  June  2,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  31, 
1890,  which  affirmed  two  orders  of  Special  Term,  which  modi- 
fied, and  confirmed  as  modified,  the  report  of  the  referee 
appointed  in  this  proceeding. 

James  C.  Holden,  who  was  the  trustee  under  the  will  of 
Albert  Weber,  deceased,  instituted  a  proceeding  for  leave  to 
resign  and  for  the  appointment  of  a  new  trustee.  The  peti- 
tioner's resignation  was  accepted  and  a  new  trustee  appointed^ 
The  several  beneficiaries  under  said  will  were  made  parties,, 
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and  upon  the  settlement  of  the  accounts  generally  appeared  by 
separate  counsel.  A  referee  was  appointed  to  consider  and 
report  what  allowances  in  lieu  of  costs  and  disbursements,  and 
in  addition  thereto,  by  way  of  counsel  fees,  would  be  proper 
to  be  made  to  the  parties,  or  their  counsel  or  attorneys,  and 
whether  or  not  the  same  should  be  made  in  part  or  in  whole  a 
charge  upon  said  estate,  and  in  what  amounts. 

Said  referee  rendered  a  report  in  which  he  made  various 
allowances.  This  was  excepted  t  by  the  widow  of  the  testator, 
his  son  Albert  Weber  and  the  newly  appointed  trustee.  After 
being  modified,  said  report  was  confirmed  by  an  order  of 
Special  Term,  which  was  resettled  by  a  subsequent  order, 
both  of  which  were  appealed  from.    - 

Further  facts  are  stated  in  the  opinion. 

Sutherland  Terry  for  apj>ellant  This  proceeding  is  a 
special  proceeding  and  not  an  action.  (Code  Civ.  Pro.  §§  3333, 
3334,  3338.)  This  being  a  special  proceeding,  the  court  bad 
no  power  to  make  an  extra  allowance  of  costs.  {In  re  R,  cfe 
S.  R.  E.  Co.,  55  N.  Y.  145  ;  Simpson's  Case,  26  Hun,  459.) 

CharUs  C.  Protheroe  and  William  Man  for  Robina 
Protheroe  and  Martha  Weber,  Jr.,  respondents.  In  regard  to 
the  question  of  law  involved  as  to  the  right  of  the  court  to 
make  allowances  in  such  a  case,  this  is  not  merely  the  account 
of  a  trustee  or  the  appointment  of  a  new  trustee,  nor  merely 
a  bare  special  proceeding.  (Voorhees'  Code,  §§  303,  309 ; 
Coatee  V.  Goddard,  2  J.  &  S.  118 ;  Parrot  v.  Sav>yer,  26 
Hun,  466 ;  Jermain  v.  Z.  S,  R.  R,  Co.,  31  id.  558  ;  Savage 
V.  Sherman,  87  N.  Y.  277.)  Entirely  aside  from  section  3240 
of  the  Code  and  the  costs  to  be  allowed  in  special  proceed- 
ings under  that  section,  it  is  the  general  practice  of  the  court 
in  an  equity  case,  whether  taken  by  petition  or  otherwise,  to 
award  counsel  fees  or  compensation  out  of  a  fund  in  court 
(in  proper  cases  in  its  discretion)  in  exoneration  of  personal 
expenditure  by  those  interested  in  the  trust  fund,  where  their 
counsel  have   rendered  services  for  the  benefit  of  the  trust 
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fund.     {Griffin  v.  Griffin,  47  l!f.  Y.  134,  137 ;    Wetm(yre  v. 
Parker,  52  id.  450.) 

Piatt  cfe  Bowers  for  Martha  Weber,  respondent.  Allow-, 
ances  will  be  made  to  trustees  and  others,  acting  in  a  fiduciary 
<?apacity,  for  all  expenses  necessarily  incurred  in  the  faithful 
perfonnance  of  their  duties,  including  counsel  fees.  {Wei- 
more  v.  Parker,  52  K.  Y.  450 ;  Savage  v.  /Sherma7i,  87  id. 
277 ;  Downing  v,  Marshall,  37  id.  380 ;  Trustees,  etc,,  v. 
Greenough,  105  U.  S.  527.)  It  is  the  common  practice  of 
■courts  to  make  allowances  to  the  various  parties  interested  in 
an  accounting  or  in  an  action  for  the  construction  of  a  will 
and  it  is  only  when  this  course  is  objected  to  by  any  one  of  the 
parties  the  courts  may  interfere.  {Savage  v.  Sherman,  87 
N.  Y.  285.) 

H,  W.  Vander  Poel  for  Guardian,  respondent.  Irrespective 
of  the  question  as  to  whether  these  are  special  proceedings  in 
which  extra  allowances  cannot  be  granted,  provision  for  the 
^ardian  may  always  be  made.     ( Weed  v,  Paine,  31  Hun,  10.) 

RuGEB,  Ch.  J.  The  question  in  this  case  involves  the 
authority  of  the  court  to  make  allowances  to  parties  who 
appear  in  a  proceeding  instituted  by  the  trustee  of  a  trust  fund 
for  leave  to  resign,  and  to  procure  the  appointment  of  a  new 
trustee,  necessarily  involving  the  examination  and  settlement 
of  the  accounts  of  the  retiring  trustee. 

In  these  proceedings  the  several  beneficiaries  were  made 
parties,  and  generally  appeared  by  separate  counsel,  who  took 
an  active  part  in  the  conduct  of  the  proceedings.  The  inter- 
ests of  the  beneficiaries  were  substantially  the  same,  and  the 
services  of  each  attorney  inured  generally  to  the  benefit  of  the 
others.  The  Special  Term,  in  its  final  order,  made  allowances 
for  counsel  fees  to  several  of  the  beneficiaries  concerned  in 
the  fund,  but  denied  them  to  others  and  the  retiring  trustee, 
and  its  order  was  aflirmed  by  the  General  Term.  The  new 
trustee,  who  secured  for  himself  by  the  order  an  allowance  of 
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$500,  appeals  to  this  court  from  so  much  of  it  as  makes  allow- 
ances to  the  several  beneficiaries  for  counsel  fees. 

This  proceeding  obviously  was  not  an  acftion,  and  must, 
therefore,  be  classified  as  a  special  proceeding,  so  far  as  the 
power  of  the  court  to  make  allowances  to  the  parties  in  the 
litigation  is  concerned.  That  power  is  regulated  by  section 
3240  of  the  Code  of  Civil  Procedure,  which  provides  that 
costs  in  a  special  proceeding  in  a  court  of  record  and  on  appeal 
therefrom  may  be  awarded  to  any  party  in  the  discretion  of 
the  court,  at  the  rates  allowed  for  similar  services  in  an  action 
brought  in  the  same  court. 

This  section  was  substantially  a  re-enactment  of  the  provisions 
of  chapter  270  of  the  Laws  of  1854,  and  the  decisions  under 
that  act  are  generally  applicable  to  cases  arising  under  the 
Code  of  Civil  Procedure.  The  cases  in  which  allowances  can 
be  made  in  actions  are  defined  in  sections  3252  and  3253  of 
that  Code  and  are  confined  to  actions  in  partition,  for  the 
foreclosure  of  mortgages  on  real  estate,  to  procure  an  adjudi- 
cation upon  a  will,  or  other  instrument  in  writing,  to  compel 
the  determination  of  claims  to  real  property,  or,  when  an 
attachment  against  property  has  been  issued,  and  in  difficult 
and  extraordinary  cases. 

It  is  provided  by  section  3254  that  such  allowances,  when 
authorized,  shall  not  exceed  in  the  aggregate  to  all  parties  the 
sum  of  two  thousand  dollars.  It  is  quite  obvious  that  the 
allowances  in  question  cannot  be  supported  upon  the  theory 
that  they  are  authorized  by  the  provisions  of  the  Code  of  Civil 
Procedure,  as  they  were  not  made  in  any  of  the  causes  of  action 
mentioned  therein.  The  respondents  have  not,  therefore, 
attempted  to  sustain  the  order  of  the  court  by  a  reference  to 
such  provisions,  and  the  court  below  did  not  assume  to  grant 
the  allowances  upon  any  such  theory.  It  was  contended, 
however,  that  an  equity  court  has  inherent  power  in  the  due 
administration  of  a  trust  estate,  or  the  distribution  of  a  com- 
mon  fund  in  which  many  parties  are  interested,  to  make  allow- 
ances from  such  fund  to  parties  engaged  in  a  litigation  in 
respect  thereto,  for  costs  and  counsel  fees  incurred  by  them 
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in  such  proceedings,  if  beneficial  to  tlie  fund,  independent  of 
the  provisions  of  the  Code.  We  are  referred  to  several  cases, 
which,  it  is  claimed,  support  this  contention,  and,  among  others, 
to  those  of  Wetmore  v.  Parker  (52  N.  Y.  466) ;  Savage  v. 
^herman  (87  id.  277),  and  Downing  v.  Marshall  (37  id.  380). 

The  case  of  Downing  v.  Marshall  was  an  action  to  obtain 
the  construction  of  a  will.  The  only  principle  established  by 
that  case,  as  indicated  by  its  head  note,  is  that  in  an  equitable 
action  for  the  construction  of  a  will  an  extra  allowance  of 
costs  cannot  be  made  imderthe  Code,  but  that  a  trustee  may  be 
allowed  a  reasonable  disbursement  for  counsel  fees.  It  was 
said  by  Judge  Marvin  in  that  case  that  ''  the  allowances  as 
costs,  beyond  the  taxable  costs,  cannot  be  sustained  upon  any 
statute,  or  any  notion  of  power  in  the  court  to  allow  extra 
costs,  or  costs  of  any  kind  independent  of  statutory  authority. 
Is  there  any  other  general  principle  of  law  upon  wliicli  they 
or  any  part  of  them  can  be  sustained  in  whole  or  in  part  ?  I 
think  there  is.  The  principle  to  which  I  refer  is,  tliat  persons 
acting  en  autre  droit ^  as  executors,  administrators,  trustees, 
guardians,  receivers,  etc.,  are,  upon  a  faithful  execution  of 
their  trusts,  to  be  indemnified  out  of  the  trust  property  for  all 
expenses  necessarily  incurred  in  the  faithful  performance  of 
their  duties." 

The  case  of  ^Vetmore  v.  Parker  was  also  an  action  to  obtain 
the  construction  of  a  will,  and  involved  the  power  of  the  court 
to  make  an  allowance  to  the  executors  of  the  will.  It  was 
there  held  that  the  Special  Term  of  the  Supreme  Court  has 
power  to  make  allowances  to  trustees  and  others  acting  in  a 
fiduciary  capacity  ior  all  expenses  necessarily  incurred  in  the 
faithful  performance  of  their  duties,  including  counsel  fees, 
and  that  the  power  to  d(t  this  was  independent  of  the  statutory 
provisions  relating  to  costs,  and  the  cases  of  Douming  v. 
Marshall  and  De  Courval  v.  Ray  (37  N.  Y.  380)  were  cited 
to  sustain  this  proposition. 

We  are  also  referred  to  the  case  of  Trustees  v.  Greenough 
(105  U.  S.  527),  w^here  it  was  held  that  it  was  a  general  prin- 
ciple that  a  trust  estate  must  bear  the  expenses  of  its  adminis- 
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tration,  and  that  it  was  also  established  by  sufficient  authority 
that  when  one  of  many  parties,  having  a  common  interest  in 
a  trust  fund,  at  his  own  expense  takes  proper  proceedings  to 
save  it  from  destruction  and  to  restore  it  to  the  purposes  of 
the  trust,  he  is  entitled  to  reimbursement,  either  out  of  the 
fund  itself  or  by  proportional  contributions  from  those  who 
accept  the  benefit  of  his  efforts. 

It  is  obvious  from  the  mere  reading  of  these  authorities  that 
the  principles  there  laid  down  do  not  authorize  the  allowances 
made  in  this  proceeding.  The  respondents  do  not  come  within 
the  description  of  persons  to  whom  allowances  will  be  made 
under  either  of  the  rules  approved  in  these  cases.  A  refer- 
ence to  other  cases  decided  in  this  court,  seems  to  bear  strongly 
against  the  existence  of  the  power  under  which  this  order  is 
claimed  to  have  been  made.  The  case  of  Savage  v.  Shei^nan 
(87  N.  Y.  279)  we  consider  an  authority  against  the  respond- 
ents, as  it  was  there  held,  in  an  action  to  obtain  a  construction 
of  a  will  creating  a  trust  estate,  upon  the  appeal  of  one  of  the 
beneficiaries  in  the  trust,  that  allowances  of  counsel  fees  from 
the  trust  fund  made  to  the  several  parties,  other  than  trustees, 
who  appeared  on  an  accounting  in  such  estate  and  litigated 
the  questions  involved  were  not  authorized.  Judge  Kapallo 
saying :  "  We  can  find  no  ground  upon  which  the  allowances  to 
parties  other  than  the  trustee  can  be  sustained.  We  are  not 
referred  to  any  statute  or  any  authority  sanctioning  such  allow- 
ances. The  trustees  were  entitled  to  be  allowed  their  reasonable 
expenses  for  rendering  and  passing  their  accounts,  but  the 
counsel  for  the  other  parties,  who  attended  to  protect  the  inter- 
ests of  such  parties  m  the  accounting,  should  look  to  their 
respective  clients  for  their  compensation,  and  we  are  not  aware 
of  any  rule  or  principle  whereby  any  of  the  parties  are  entitled 
to  call  upon  the  others  to  pay  counsel  fees  whicli  they  incui 
On  their  own  behalf  for  the  protection  of  their  personal 
interests." 

It  was  held  in  liensselaer  i&  Saratoga  li.  /?.  Co.  v.  Davis 
(55  N  Y.  147),  tiiat  the  "allowance  of  costs  in  special 
proceedings,  other  than   the  special   cases  embraced  within 
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section  318  of  tlie  Code,  is  governed  by  chapter  270  of  the 
Laws  of  1854.  *  *  *  That  part  of  the  order  of  the 
Special  Term,  which  grants  an  allowance  to  the  defendants 
cannot,  we  think,  be  sustained.  It  was  made  upon  the  ground 
that  the  case  was  difficult  and  extraordinary.  Section  309  of 
the  Code  authorizes  the  court,  in  its  discretion,  to  make  an 
allowance  beyond  the  prescribed  costs  in  difficult  and  extra- 
ordinary cases  when  a  defense  has  been  interposed  or  a  trial 
has  been  had,  and  in  an  action  or  proceeding  for  the  partition 
of  real  estate."  The  court  then  referring  to  the  act  of  1854, 
prescribing  the  costs  to  be  allowed  in  special  proceedings,  says : 
"  We  are  of  the  opinion  that  the  costs  referred  to  in  that  act 
are  those  to  which  the  prevailing  party  in  an  action  is,  of  right, 
entitled  and  that  the  provision  for  extra  allowance  in  section 
309  applies  to  actions  only,  and  not  to  special  proceedings." 

It  is  true  that  some  changes  in  the  provisions  of  the  Code 
have  been  made,  and  also  in  the  phraseology  of  chapter  270 
of  the  Laws  of  1854  (now  §  3240  of  the  Code  of  Civil  Pro- 
cedure)  since  that  decision  was  made,  but  none  which  affects 
the  construction  to  be  given  to  the  several  sections  of  the  Code 
in  their  relation  to  each  other.  The  decision  seems  to  be 
directly  in  point  upon  the  want  of  authority  in  the  court  to 
make  allowances  beyond  the  prescribed  rates  in  special  pro- 
ceedings, and  the  law  was  so  understood  by  the  court  from 
which  this  appeal  comes  to  us. 

The  head  note  in  the  Matter  of  Simpson  (26  Ilun,  461) 
reads  as  follows :  "  Under  section  3240  of  the  Code  of  Civil 
Procedure,  a  court  has  no  power  to  grant  allowances  in  special 
proceedings ;  it  can  only  award  costs  at  the  rates  allowed  for 
similar  services  in  an  action  brought  in  the  same  court  and  in 
like  manner.  A  proceeding  instituted  to  procure  the  settle- 
ment of  the  accounts  of  a  deceased  trustee  and  the  appointment 
of  a  successor,  which  is  neither  commenced  or  prosecuted  by 
a  summons  or  complaint,  is  a  special  proceeding  and  not  an 
action." 

We  think  that  case  was  well  decided,  and  contains  a  correct 
statement  of  tlie  law  applicable  to  the  subject.     If  this  were  a 
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proceeding  in  which  an  extra  allowance  could  properly  be 
made  to  a  guardian,  there  might  be  some  difficulty  in  reversing 
that  part  of  the  order ;  but,  as  it  is,  it  furnishes  no  exception 
to  the  operation  of  the  rule  adopted  as  to  the  other  respond- 
ents. It  may  also  be  said  that  it  does  not  appear  that  the 
guardian  for  the  infant  defendants  rendered  any  important  or 
laborious  service  in  the  matter,  but  whether  this  be  so  or  not, 
liis  wards  had  a  contingent  and  reversionary  interest  in  the 
share  of  one  of  the  beneficiaries  only.  This  gave  them  no 
present  interest  in  the  trust  fund  and  under  the  cases  of  Unioih 
In^.  Co,  V.  Van  Rensselaer  (4  Paige,  87),  and  Downing  v.  Mar- 
shall  {supra\  an  allowance  to  their  guardian  could  be  made 
only  out  of  the  shares  of  the  infants. 

We  entertain  no  doubt  of  the  meritorious  character  of  the 
services  rendered  by  the  several  attorneys  for  the  respective 
parties  in  these  proceedings,  or  but  that  they  were  instru- 
mental in  protecting  the  fund  designed  to  compose  the  trust 
estate;  but  this  was  a  subject  in  which  their  clients  were  speci- 
ally interested  and  which  interest  they  were  s|)ecially  retained 
to  protect,  and  there  seems  no  reason  why  their  services  should 
not  be  compensated  for  by  those  for  whose  benefit  they  were 
performed. 

We  are,  therefore,  of  the  opinion  that  the  court  below  had 
no  power  to  make  the  allowance  appealed  from.  In  view  of 
the  fact  that  the  appellant  had  an  allowance  made  to  him, 
which  should  have  been  disallowed,  as  the  others  were,  we 
give  no  costs  on  this  appeal. 

It  follows  that  the  orders  of  the  General  and  Special  Terras, 
so  far  as  appealed  from  to  this  court,  should  be  reversed, 
without  costs  to  either  party  on  tliis  appeal. 

All  concur. 

Orders  reversed. 
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George  McArthur,  as  Committee,  etc..  Respondent,  v.  jm  hq 

Henry  Gordon  et  al.,  Appellants.  126    597 

166    351 

As  a  general  rule,  under  an  obligation  by  one  person  to  support  and  maintain 
another,  where  no  place  is  specified,  the  beneficiary  may  live  wherever 
he  chooses,  provided  his  choice  does  not  involve  needless  expense. 

It  seems  this  rule  is  subject  to  exceptions  in  cases  where  there  is  great 
inadequacy  of  consideration,  where  family  arrangements  are  made 
involving  the  support  of  some  of  its  members  by  others  who  have  been 
accustomed  to  live  together,  or  where  the  circumstances  of  the  case  and 
the  language  of  the  instrument  indicate  an  intent  that  support  shall  be 
furnished  in  a  particular  manner,  at  a  particular  place,  or  by  particular 
persons. 

McD.  executed  a  will,  by  which  for  the  declared  purpose  of  giving  her 
son  L.,  who  was  her  only  child  and  heir,  a  good  and  sufficient  support, 
she  gave  all  her  property  to  defendant  6.,  her  executor,  in  trust  to 
receive  the  rents  and  profits,  and  apply  them  to  the  use  of  L.  during  life, 
with  remainder  to  G.  The  only  property  of  any  material  value  owned 
by  the  testatrix  was  a  farm,  upon  which  she  and  her  son,  who  was  a 
lunatic,  resided.  She  thereafter  executed  a  deed  of  the  farm  to  G., 
the  consideration  stated  being  "  one  dollar  and  other  valuable  con- 
siderations." G.  was  an  aged  clergyman,  in  nowise  related  to  McD., 
living  at  a  distance  from  her  farm.  L.,  while  not  violent  or  dangerous, 
was  unmanageable.  McD.  continued  to  live  upon  the  farm  with  L. 
until  her  deatfi,  and  thereafter  he  remained  in  possession.  G.,  shortly 
after  the  death  of  McD. ,  executed  and  caused  to  be  recorded  an  instru- 
ment under  seal,  which  stated  that  because  of  the  conveyance  he  con- 
sidered himself  bound  to  appropriate  to  the  comfortable  support  of  L. 
during  life,  all  the  rents  of  the  farm,  less  necessary  expenses,  or 
if  it  should  be  sold,  then  that  such  support  should  be  the  first  lien 
thereon,  the  obligations  resting  upon  him  however  to  be  limited  to  the 
rents  or,  in  case  of  sale,  to  the  interest  on  the  purchase-money.  Held, 
that  said  instrument  constituted  a  valid  and  enforceable  trust  imposing 
upon  its  creator  the  obligations  and  duties  of  a  trustee;  that  said  trust 
was  irrevocable  and  could  not  be  limited  or  affected  by  subsequent  acts 
or  contracts  of  the  trustee  with  a  stranger;  that  the  trust  was  not  limited 
to  support  to  be  furnished  L.  on  the  premises,  but  constituted  a  general 
obligation  to  appropriate  the  rents  and  profits  or  the  interest  on  the  pur- 
chase-money, in  case  of  sale,  to  the  support  of  L.,  whenever  it  might  be 
needed;  and  that  an  active  duty  was  imposed  upon  G.  to  exercise  care 
and  supervision  over  the  person  and  wants  of  L. .  and  to  provide  for 
him  within  reasonable  limits,  without  reference  to  his  place  of  abode,  to 
the  extent  of  the  rents  and  profits. 
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G.  took  possession  of  the  farm  and  subsequently  deeded  it  to  defendant  D. 
for  the  consideration  of  $400,  which  was  secured  by  mortgage  on  the  farm. 
D.  also  covenanting  that  he  would  "provide  and  furnish"  L.  during 
life  "  suitable  clothing,  food,  lodgings  and  necessary  medical  attendance." 
It  was  also  provided  in  the  deed  that  the  support  and  maintenance  of 
L,.  should  "constitute  and  remain  an  indefeasible  lien  upon  the  prem- 
ises." D.  leased  about  an  acre  and  a  quarter  of  the  farm  with  the  build- 
ings to  P.  in  consideration  that  the  latter  would  board  L.  and  do  his  wash- 
ing and  mending.  In  case  G.  did  not  stay  on  the  farm,  then  P.  was  to  pay 
a  rental  of  forty  dollars  a  year.  D.  assisted  P.  in  taking  possession  of 
the  house;  L.  opposing  it,  was  personally  assaulted  by  a  servant  of  D., 
and  his  bed  and  furniture  were  forcibly  taken  from  the  room  he  had 
occupied  and  packed  away;  he  refused  to  remain  and  live  with  P.,  and 
thereafter  lived  with  and  was  practically  supported  by  plaintiff;  he 
was  needy  and  dependent,  frequently  sick  and  practically  unable  to  sup- 
port or  care  for  himself.  P.  paid  the  rent  agreed  upon  to  D.  Neither 
the  latter  nor  G.  have  given  to  L.  any  attention  or  support.  D.  paid  to 
G.  annually  the  interest  on  the  mortgage,  which  the  latter  appropriated 
to  his  use.  In  an  action  to  enforce  the  trust,  held,  that  after  the  pur- 
chase by  D.  his  liabilities  and  those  of  G.  were  co-extensive;  that  G. 
did  not,  by  his  contract  with  D.,  relieve  himself  from  the  duty  of  seeing 
that  his  obligations  to  L.  were  performed;  but  as  between  him  and  D. 
the  latter  was  primarily  liable;  that  conceding  the  declaration  of  trust 
was  limited  to  support  to  be  furnished  on  the  premises,  no  adequate 
or  sufficient  provision  was  made  therefor,  and  the  duties  of  the  trust 
were  wholly  neglected;  that  G.  and  D.  were  liable  for  such  damages 
as  L.  has  sustained  on  account  of  their  default,  i.  e.,  the  sum  required 
for  his  reasonable  and  comfortable  support,  to  the  extent  of  the  rents  and 
profits  from  the  time  the  trustee  took  pos-session;  and  so,  that  plaintiff 
was  entitled  to  judgment  for  the  sums  required  annually  for  that  pur- 
pose, with  interest,  the  same  to  be  charged  primarily  upon  the  land; 
in  case  of  deficiency,  on  sale,  said  deficiency  to  be  paid  by  D.,  and  in 
case  of  his  inability,  by  G. 

Reported  below,  51  Hun,  511. 

(Argued  December  3, 1890;  reargument  ordered  March  3, 1891;  reargued 
April  16,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  at  the  February  Term,  1889,  which  modified,  and  affirmed 
as  modified,  a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 
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D.  M.  Westfall  for  appellants  on  original  argument.  The 
decree  establishing  a  trust  and  the  recovery  thereunder,  cannot 
properly  be  sustained  under  this  complaint.  ( KeUey  v.  Western^ 
2  N.  Y.  506 ;  Bailey  v.  Rider,  10  id.  363 ;  7?.  E,  Bank  v.  Fames, 
1  Keyes,  592.)  A  finding  of  fact  without  evidence,  or  against 
the  undisputed  evidence,  is  an  error  in  law  subject  to  review  in 
this  court  {Matthews  v.  Coe,  49  N.  Y.  60 ;  Meacham  v.  Burke, 
54  id.  217,  220 ;  SickUs  v.  Flanagan,  79  id.  225 ;  Chase  v. 
R.  R,  Co.,  97  id.  384,  388.)  The  court  below  erred  in  receiv- 
ing and  applying  evidence,  and  in  making  use  of  parol  evidence, 
and  extraneous  and  foreign  instruments  and  circumstances,  in 
interpreting  and  distorting  the  instrument  claimed  to  be  a 
declaration  of  trust.  (Laws  of  1860,  chap.  322 ;  1  Milliard  on 
Real  Prop.  [4th  ed.]  425  ;  Cook  v.  Bay^r,  44  K  Y.  161.)  It 
is  not  pretended  that  the  agreement  claimed  to  have  been 
made  between  Miss  McDoual  and  Gordon,  as  the  consideration 
of  the  deed  from  her  to  liiin,  was  in  writing.  And  such  agree- 
ment, if  clearly  and  conclusively  proved  to  have  been  made 
by  parol,  would  be  void  and  not  enforceable  by  action  at  law, 
or  in  equity.  {TTutchins  v.  Hutch  ins,  98  N.  Y.  57,  65;  Roe 
V.  Barker,  82  id.  432,  436  ;  Levy  v.  Bvush,  45  id.  539 ; 
Wheeler  v.  Reynolds,  Q^  id.  227,  235 ;  Sturtevant  v.  Stui^- 
vanf,  20  id.  39;  Wilson  v.  7?^^;?,  74  id.  531,  536,  538;  Fig/i- 
mie  V.  Taylor,  98  id.  288.)  The  paper  executed  by  Gordon 
and  recorded  April,  1876,  neither  creates,  declares,  establishes, 
or  proves  the  trust  relied  upon  by  the  plaintiff  to  maintain 
this  action.  (3  R.  S.  \ji\\  ed.]  2326,  gj^  6,  7 ;  Cook  v.  Barr, 
44  N.  Y.  159,  160;  1  Ililliard  on  Real  Prop.  [4th  ed.]  425; 
1  Greenl.  on  Ev.  §  268.)  If  the  instrument  in  question  is 
sufficient  in  form  and  substance  to  constitute  a  declaration  of 
trust,  it  never  became  operative,  because  it  never  had  an  incep- 
tion, and  especially  becauvse  the  beneficiary  at  all  times  until  at 
or  just  before  the  commencement  of  this  action,  repudiated  it 
and  sought  to  cancel  and  destroy  it.  ( Young  v.  Young,  80 
N.  Y.  422  ;  Fn  re  Crauford,  113  id.  560 ;  Jackson  v.  Phipps, 
12  Johns.  418;  JacJcson  v.  Bodle,  20  id.  184;  Flsey  v.  Mein 
calf.  1  Den.  323,  326;  Pool  v.  Pool,  1  Hill,  580;  Jenks  v. 
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RohertsoR,  58  N.  Y.  621 ;  ReiUy  v.  Smith,  64  id.  576  ;  Wheat 
V.  Rice,  97  id.  296,  302 ;  Fonda  v.  Sage,  48  id.  183 ;  H(mer 
V.  G,  Ins,  Co,,  67  id.  478,  481 ;  Winch  v.  M.  B.  Ins.  Co.,  86 
id.  618,  619;  Cornell  v.  Cornell,  96  id.  108,  114;  AveriU  v. 
Patterson,  10  id.  500 ;  Burnett  v.  Akhi,  38  Hun,  251.)  The 
modification  of  the  judgment  by  the  General  Term,  as  to  the 
amount  for  which  Davis  should  be  liable  jointly  with  Gordon, 
was  prejudicial  to  Gordon,  was  without  his  consent,  and  was, 
therefore,  error.  {Cussin  v.  Delaney,  38  N.  Y.  178  ;  Moffet  v. 
Sachett,  18  id.  522 ;  Whitehead  v.  Kennedy,  69  id.  462.)  The 
deed  from  Gordon  to  Davis,  and  the  bond  and  mortgage  exe- 
cuted by  Davis  at  the  time,  should  be  reformed,  or  treated  in 
this  action  as  refonned,  so  as  to  embody  the  real  agreement 
made  between  Gordon  and  Davis,  as  to  the  support  of  Lar- 
mouth,  to  wit :  that  he  was  to  be  supported  by  Davis  upon 
the  land  conveyed  and  not  elsewhere.  {McTIenry  v.  Hazard, 
45  X.  Y.  580,  587;  Andrews  v.  Gillespie,  47  id.  487;  Bush 
V.  Iliclcs,  60  id.  298,  302  ;  G.  M,  Co.  v.  Hall,  60  id.  226,  236  ; 
A.  C.  S.  Institxdion  v.  Burdiclc,  87  id.  40,  45  ;  Carpenter  v. 
M.  L.  Ins:  rt>.,'93  id.  552  ;  Wh^at  v.  Rice,  97  id.  296,  302  ; 
Meyer  V.  Lathrop,  73  id.  316, 320,  321  ;  Pitcher  v.  Hennessey^ 
48  id.  415;  Maher  v.  //.  In^.  Co.,  67  id.  291;  Martin  v. 
3rcCorrnick,  9  id.  331 ;  Champlain  v.  Laytin,  18  Wend.  418; 
Boyd  V.  De  La  Mtmtagnie,  73  id.  503;  Stanton  v.  MiUer, 

58  id.  203,  204;  Fonda  v.  Sage,  48  id.  189.)  The  transac- 
tions between  Gordon  and  Davis  furnish  no  cause  of  action 
against  Davis  in  favor  of  Larmouth.     {Boyd  v.  Schle^inger, 

59  N.  Y.  309;  Billaye  v.  C.  Bank,  51  id.  353;  Gillig  \. 
Maass,  28  id.  192  ;  Judson  v.  Dana,  79  id.  374,  378 ;  13  J. 
&  S.  404 ;  Yrooinan  v.  Tamer,  69  N.  Y.  284 ;  Wheat  v. 
Rice,  97  id.  296,  302 ;  Xichol  v.  N.  Y.  cfe  E.  R.  R.  Co.,  2 
Kern.  121  ;  Port  v.  Bernheinier,  31  Ilun,  252  ;  Duryee  v. 
Mayor,  etc.,  96  X.  Y.  496,  497.)  The  claim  as  set  up  in  the 
complaint  in  this  action  is  baiTcd  by  the  Statute  of  Limitations. 
(Code  Civ.  Pro.  §  382,  subd.  1  ;  Loder  v.  Hxtjiehl  71  X.  Y. 
92,  103,  104;  Borst  v.  Corry,  15  id.  505;  McCrea  v.  Pur- 
mart.  16  Wend.  476,  477  ;  Bundle  v.  Allison,  34  X.  Y,  180; 
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Clarh  V.  Ford,  3  Keyes,  372  ;  Carr  v.  Thompson,  S7  N.  Y. 
160,  164.)  If  there  was  no  insuperable  objection  to  the  plain- 
tiffs right  to  maintain  this  action,  the  defendants  would  only 
be  accountable  to  such  amount  of  the  rent  actually  realized 
by  them,  as  would  be  sufficient  for  the  comfortable  support 
and  maintenance  of  Larmouth,  in  the  neighborhood  where  he 
lived  upon  a  farm  —  and  are  not  chargeable  Math  the  full 
rental  value  of  the  land.  {Jackson  v.  Andrews,  98  K".  Y. 
672,  674.) 

Matthew  Hale  for  respondent  on  original  argument.  The 
court  was  right  in  holding  that  the  instrument  executed  and 
placed  upon  record  by  the  defendant  Gordon  about  the  19th  day 
of  April,  1876,  was  a  valid  and  binding  declaration  of  trust,  relat- 
ing back  to  the  date  of  the  deed  from  Ellis  McDoual.  (1  Perry 
on  Trusts,  §  82 ;  2  R.  S.  134,  §§  6,  7 ;  Fisher  v.  Fields,  10  Johns. 
495  ;  Vrann  v.  Coates,  109  Mass.  581 ;  Montar/ne  v.  Hayes,  10 
Gi-ay,  609 ;  Wright  v.  Douglas,  7  N.  Y.  564 ;  Cook  v.  Bar9\ 
44  id.  156  ;  Adams  v.  Adains,  21  Wall.  185  ;  Van  Cott  v. 
Prentiss,  104  X.  Y.  45  ;  ^Vestlake  v.  Wheat,  43  Ilun,  77.) 
The  appointment  of  the  plaintiff  as  committee  and  his  right 
to  bring  this  suit  were  properly  and  sufficiently  proved.  {In 
re  Knickerbocker  Bank,  19  Barb.  602  ;  Peoph  v.  Kelley,  35 
id.  447 ;  Dresser  v.  Van  Pelt,  15  How.  Pr.  25  ;  Code  Civ. 
Pro.  §§  340,  355  ;  Fmhury  v.  Conner,  3  X.  Y.  511 ;  In  re 
Cooper,  93  id.  507  ;  In  re  Wolsey,  95  id.  135.)  The  Statute 
of  Limitations  is  no  defense.  (Code  (^iv.  Pro.  §  3vS8  ;  Peters 
V.  Delaphaine,  49  N.  Y.  362  ;  Iliihhel  v.  Medhury,  53  id. 
98  ;  Rundell  v.  Allison,  34  id.  480  ;  Lammer  v.  Stoddard, 
103  id.  672 ;  1  Perry  on  Trusts,  §  863  ;  Kayie  v.  Bloodgood, 
7  Johns.  Ch.  90  ;  Angell  on  Lim.  §  166.)  The  third  conclu- 
sion of  law  that  the  recording  of  the  declaration  of  trust  was 
constructive  notice  thereof  to  all  subsequent  purchasers  or 
incumbrancers  was  correct,  and  the  exception  thereto  unten- 
able. (1  K.  S.  762,  §§  16, 17,  38;  Bacon  v.  Van  Schoonhoven^ 
19  Hun,  158 ;  87  N.  Y.  446 ;  Grandin  v.  Hernandez^ 
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29  id.  390,  4ii2.)  The  facts  found  by  the  trial  court, 
and  approved  by  the  General  Term,  show  that  an  equit- 
able lien  exists  in  favor  of  Ebenezer  Lannouth.  (1  Jones 
on  Liens,  §§  28,  30 ;  2  Story's  Eq.  Juris.  §  1231 ;  Ilauselt 
V.  Harrison^  105  U.  S.  401  ;  Gregory  v.  Mot^h^  90  id.  019 ; 
Moniin<jfto)i  v.  Keaiie^  2  DeG.  &  J.  292  ;  Pinch  v.  Anthony^ 
8  Allen,  536  ;  Si^ymour  v.  (\  cfc  N.  F,  li.  B.  Co,,  25  Barb. 
28i,  302 ;  Price  v.  Palmer,  23  Ilun,  50-1 ;  Fowler  v.  M.  Z. 
Im,  Co,,  28  id.  195;  Cluue  v.  Pecl^,  21  N.  Y.  581;  Payiie 
V.  Wlhon,  74:  id.  448  ;  /V/-/'y  v.  Bd  of  ^Itssiom,  102  id.  99 ; 
Smith  V.  Smith,  51  Ilun,  104.)  The  usual  method  of  enforc- 
ing a  lien  in  equity,  is  by  a  sale  of  the  property  to  which  it  is 
attached.  (2  Story's  Eq.  Juris.  §  1217;  Perry  v.  Bd.  of 
Missions,  102  X.  Y.  99,  100  ;  Price  v.  Palmer,  23  Ilun, 
504,  507 ;  1  R.  S.  728,  §  00.) 

D.  J/.  Wesffall  for  appellants  on  reargument.  The  instru- 
ment executed  by  the  defendant  Gordon,  considered  as  a 
declaration  of  trust,  does  not  entitle  Larmouth  to  support 
elsewhere  than  on  the  premises  referred  to  in  the  instrument, 
so  long  as  it  is  not  refused  him  there.  And  if  at  any  time, 
for  any  reason,  it  is  not,  or  cannot  be,  properly  furnished  to 
him  there,  yet  the  instrument  does  not  entitle  him,  nor  any 
person  for  him  except  Gordon,  to  designate  the  place  or  man- 
ner of  his  support,  nor  does  it  entitle  him,  or  any  j>erson  for 
him  except  Gordon,  to  receive,  or  expend,  appropriate  or  cause 
to  be  appropriated,  the  rents  or  the  interest  on  the  purchase- 
money.  Gordon,  if  anyone,  and  not  McArthur,  is  the  trustee. 
{Parker  v.  Parker,  120  Mass.  433 ;  03  X.  11.  31 ;  P(.x)l  v. 
Pool,  1  Hill,  580 ;  McKiUip  v.  McKillip,  8  Ikrb.  550 ;  Car- 
rier V.  Currier,  2  X.  II.  75 ;  Pratt  v.  Pratt,  42  Mich.  174 ; 
Zimmer  v.  Settle,  19  Wkly.  Dig.  245  ;  Boone  v.  Tipton,  15 
Ind.  270 ;  Grrren  v.  Green,  32  id.  270 ;  Williams  v.  Thome^ 
70  X.  Y.  270;  Camphell  v.  Foster,  35  id.  301;  Genet  v. 
Foster,  18  How.  Pr.  50 ;  Locke  v.  Mabhett,  2  Keyes,  457 ; 
Tolles  V.  Wood,  99  X.  Y.  010 ;  Loomis  v.  Loomis,  35  Barb. 
628.)      The   foregoing  point,   was  raised  by  the  -pleadings 
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and  by  exceptions  during  the  trial,  and  to  findings  and 
refusals.  (Ti^esdell  v.  SarUs,  104  N.  Y.  167.)  Wher^ 
ever  the  support  was  to  be  furnished,  and  however  and 
by  whomsoever  the  rents  and  interest  were  to  be  appropri 
ated  or  paid,  there  has  been  no  default.  {Brickhead  v. 
Bromn^  5  Hill,  640 ;  McClushy  v.  Cromwell^  1  Kern.  589 
People  V.  Pennock^  60  N.  Y.  426 ;  People  v.  Chalmers^  Id 
168 ;  Bissell  v.  Saxton,  m  id.  60 ;  Ward  v.  Stahl,  81  id.  406 
Thompson  v.  McGregor^  Id.  596 ;  N.  M.  Bank  v.  Coriklhig. 
90  id.  116 ;  McKUlip  v.  McKillip,  8  Barb.  556.)  The  eoii 
stant  and  persistent  repudiation  by  Lannouth  and  his  com 
mittee  of  all  interest  of  defendants  in  the  property,  and  their 
constant  and  persistent  claims  adverse  to  Gordon's  right  or 
power  to  create  the  trust,  are  a  waiver  of  all  claims  thereunder 
and  constitute  a  perfect  defense.  {Pool  v.  Pool^  1  Hill,  580, 
583 ;  McKllllp  v.  McKiUip^  8  Barb.  556 ;  Booiie  v.  Tiptoiiy 
15  Ind.  270 ;  Jenka  v.  liohertaon,  58  N.  Y.  621 ;  liisley  v. 
Smith,  64  id.  576  ;  Cornell  v.  Cornell,  96  id.  108, 114 ;  Wheat 
v.  nice,  97  id.  296,  302 ;  Homer  v.  G.  M.  Z.  L  Co,,  67  id. 
481 ;  Winch  v.  J/.  B,  L  Co,,  86  id.  619.)  The  judgment 
appealed  from  not  only  establislies  a  trust  concerning  lands  by 
parol,  but  substitutes  McArthur  for  Gordon  to  receive  and 
expend,  appropriate  the  trust  fund,  and  that  without  removing 
Gordon.  It  is  not  secundern  allegata,  {Cruger  v.  HoUiday, 
11  Paige,  319;  Brennan  v.  WilUon,  71  N.  Y.  507;  Diefen- 
darf  V.  Spraker,  10  id.  249 ;  Clark  v.  Billon,  97  id.  373.) 
The  large  allowance  of  interest  on  each  year's  rpntal  value, 
and  before  demand,  was  unauthorized.  {Smith  v.  Yelie,  60 
N.  Y.  106 ;  Mansfield  v.  K  Y,  C,  d&  //  7?.  li.  R.  Co,,  114  id. 
331 ;  Bander  v.  Bander,  7  Barb.  560  ;  Miller  v.  Clark,  5  Lans. 
388  ;  S.  C.  R.  R,  Co,  v.  Moravia,  61  Barb.  181.)  At  most,  the 
recovery  should  have  been  limited  to  the  amount  shown  to  have 
been  needed  for  Larmouth's  support,  or  for  the  payment  of 
liabilities  incurred  for  such  support.  {Jackson  v.  Andrews,  98 
N..  Y.  674 ;  Austin  v.  Austin,  9  Yes.  420  ;  Joslin  v.  Parlin^ 
54  id.  676  ;  Loudermilch  v.  Loudeimiilch,  2  Pear.  134.) 
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Matthew  Hale  for  respondent  on  reargument.  The  obliga- 
tion of  defendants  under  the  instrument  executed  by  the 
defendant  Gordon,  April  19, 1876,  was  not  limited  to  the  sup- 
port of  Larraouth  upon  the  fann  in  question.  (28  Cent.  L.  J. 
316.)  There  has  been  a  breach  of  trust  by  the  defendants. 
(1  Perry  on  Trusts,  §  402;  Adams  v.  Clifton^  1  Ru8s. 
297 ;  Hardwick  v.  Mynd^  1  Anst.  109 ;  Ilulrne  v.  Ilulme^ 
2  M.  &  K.  682;  Flanders  v.  Lamphear,  9  N.  H.  201; 
BosUy  V.  N.  M,  Co,,  123  N.  Y.  550,  558;  Ward  v. 
Craig,  87  id.  550,  557 ;  Burdich  v.  Freeman,  120  id.  420, 
425 ;  Thompson  v.  Hazard,  Id.  634.)  There  was  no  error 
in  allowing  interest.  ^  {Smith  v.  Bodine,  74  X.  Y.  30,  37; 
People  V.  Dudley,  58  id.  323 ;  De  Lavallette  v.  Weiult,  75 
id.  579,  582 ;  Van  Renssdaer  v.  Jeicett,  2  id.  141 ;  Dana 
V.  Feidler,  12  id.  40,  51 ;  Winch  v.  M,  B.  I.  Co,,  86  id.  618, 
620 ;  Little  v.  Banl's,  85  id.  258,  267 ;  King  v.  Talhot,  40  id. 
76,  92 ;  1  Perry  on  Trusts,  468 ;  Spear  v.  Tinkham,  2  Barb. 
Ch.  211.)  Larmouth  could  not  repudiate  the  trust.  {Hughes 
V.  Jones,  116  K  Y.  67;  Van  Deuseji  v.  Sweet,  51  id.  378; 
Banker  v.  Banker^  63  id.  409 ;  liktor  v.  Rietor,  111  Ind. 
456.)  Plaintiff  as  committee  could  not  repudiate  the  trust. 
{RoUnson  v.  Frank,  107  N.  Y.  655  ;  R,  Co,  v.  McCarthy,  96 
U.  S.  258.)  The  trust  in  this  case  is  to  be  enforced  precisely 
as  if  it  were  created  by  will,  or  by  a  deed  of  trust  for  a  valu- 
able consideration.  (1  Perry  on  Trusts,  §  9(> ;  1  Lewin  on 
Trusts,  67,  68  ;  Stone  v.  Hackett,  12  Gray,  227.)  Where  a 
sum  of  money,  or  the  entire  income  of  any  property,  is  appro- 
priated for  the  maintenance  and  support  of  another,  the  bene- 
ficiary is  entitled  to  the  benefit  of  the  sum  of  money 
or  income  so  appropriated,  without  reference  to  the  pur- 
pose for  which  it  is  so  appropriated  ;  such  purpose  being 
merely  evidence  of  the  motive  of  the  testator  or  creator 
of  the  trust.  ( Wehh  v.  Kelly,  9  Sim.  472 ;  Leicis  v. 
Lewi^,  16  id.  266;  Nod  v.  Jimes,  Id.  309;  Bayne  v. 
Crovother,  20  Beav.  400 ;  Atwood  v.  Alvord,  L.  R.  [2  Eq. 
Div.]  479  ;  In  re  Sandersmi,  3  K.  &  J.  497.)  The  declara- 
tion of  trust  created  an  equitable  lien  on  the  farm  in  favor  of 
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Larmouth.  Such  lien  does  not  depend  upon  possession. 
(1  Jones  on  Liens,  §§  28,  30  ;  2  Story's  Eq.  Juris.  §  1231 ; 
Chase  V.  Peck,  21  N.  Y.  681 ;  Smith  v.  Smith,  51  Hun,  164 ; 
125  N.  Y.  224.)  The  usual  method  of  enforcing  a  lien  in 
equity,  is  by  a  sale  of  the  property,  to  which  it  is  attached. 
(2  Story's  Eq.  Juris.  §  1217 ;  Perry  v.  Board  of  MissionSy 
102  K  Y.  99,  106  ;  Price  v.  Palmer,  23  Hun,  504,  507  ; 
2  Perry  on  Trusts,  §  576  ;  Harris  v.  Fly,  7  Paige,  421 ; 
Dodge  v.  Manning,  1  N.  Y.  298.)  The  enforcement  of  the 
judgment  will  not  take  the  fund  out  of  the  hands  of  the 
trustea  (1  K.  S.  729,  §  60.)  It  is  over  fourteen  years  since 
Gordon  executed  the  conveyance  to  defendant  Davis,  by  which 
he  attempted  to  shift  the  responsibility  which  he  had  assumed 
because  of  the  conveyance  to  him  by  Larmouth's  mother,  from 
his  own  shoulders  to  those  of  Davis,  taking  to  himself  a  mort- 
gage from  Davis  of  $400,  upon  which  he  has  since  received 
the  annual  interest.  This  latter  transaction  was  a  breach  of 
trust,  which  entitles  plaintiff  to  maintain  this  action.  {Fland- 
ers V.  Lamphear,  9  N.  H.  201.) 

RcGER,  Ch.  J.  This  action  is  brought  on  behalf  of  Eben- 
ezer  Larmouth,  a  lunatic,  against  the  defendant  Gordon  and 
his  grantee,  upon  a  declaration  of  trust  executed  by  Gordon 
for  the  benefit  of  Larmouth,  to  enforce  the  trust  and  recover 
the  rents  and  profits  of  the  trust  property  claimed  to  have 
been  misappropriated  by  the  defendants. 

The  complaint  proceeded  upon  the  theory  that  the  defends 
ants  had  neglected  to  execute  the  duties  of  the  trust,  and  had 
appropriated  to  their  own  use  the  income  of  the  trust  property, 
instead  of  applying  it  to  the  maintenance  and  support  of  its 
beneficiary,  as  provided  by  the  trust. 

This  case  has  been  the  occasion  of  some  difference  of  opinion 
in  the  court  as  to  the  construction  to  be  given  to  the  declara- 
tion of  trust,  and  now  comes  before  us  upon  a  reargument. 
This  disagreement  has  arisen  as  much,  I  think,  from  the 
divergent  views  taken  of  the  facts  by  the  various  members 
of  the  court,  a£  from  any  difference  between  us  as  to  the  rules 
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of  law  applicable  to  them.  A  more  elaborate  statement  of  the 
leading  facts  as  they  appear  f^-om  the  findings  of  the  trial  court, 
as  well  as  from  the  undisputed  evidence,  will  tend  more,  I 
think,  to  dissipate  misconception  and  harmonize  our  views, 
than  any  other  mode  of  treating  the  ca  e.  Stated  in  their 
chronological  order,  tliey  are  as  follows :  In  the  year  1876,  one 
Ellis  McDoual,  an  unmarried  woman  of  the  age  of  ninety 
years,  owned  and  resided  upon  a  farm  of  about  forty-five  acres 
in  the  town  of  Jackson,  Washington  county,  having  no  other 
property  of  any  material  value.  Her  only  son,  then  of  the  age 
of  about  sixty-six  years,  a  harmless  lunatic,  resided  with  her 
and  had  so  lived  with  her  on  the  farm  for  many  years.  The 
farm  was  worth  about  $3,000,  and  its  annual  rental  value, 
exclusive  of  taxes,  was  about  $175.  In  the  year  1873,  Miss 
McDoual  executed  a  will  by  which  she  devised  all  her  prop- 
erty, both  real  and  personal,  in  trust,  to  her  executors  to  receive 
the  rents  and  profits  thereof  and  apply  them  to  the  use  of  her 
son,  Ebenezer  Larmouth,  during  his  natural  life,  with  remain- 
der to  her  pastor  and  friend,  the  Rev.  Henry  Gordon.  On 
October  16,  1874,  Miss  McDoual  executed  and  delivered  to 
Gordon  a  warranty  deed  of  such  premises  for  the  considera- 
tion expressed  in  the  deed  "  of  one  dollar  and  other  valuable 
consideration  to  her  duly  paid,"  which  deed  was  duly  recorded 
October  22,  1874,  in  the  clerk's  office  of  Washington  county. 
Miss  McDoual  died  March  3,  1876,  having  lived  upon  and 
retained  possession  of  the  farm  until  that  time,  and  leaving  her 
son  in  possession  thereof.  On  April  19, 1876,  Gordon  executed 
an  instrument  in  writing,  which  he  cansed  to  be  recorded  in 
the  clerk's  oflice  of  Washington  coui\ty,  reading  as  follows : 
"  Know  all  men  by  these  presents,  that  because  of  certain  real 
estate  duly  conveyed  to  me  by  Ellis  McDoual,  late  of  the  town 
of  Jackson,  Washington  county,  New  York,  I,  Henry  Gordon, 
of  Coila,  Washington  county,  New  York,  do,  of  my  own  free 
will  and  accord,  hereby  consider  mj^self,  heirs,  executora  or 
administrators,  holden  and  firmly  bound  to  appropriate  or 
cause  to  be  appropriated,  for  the  comfortable  support  of  Eben- 
ezer Larmouth  during  his  life,  all  the  rents,  after  deducting 
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necessary  expenses,  of  said  real  estate,  or  if  said  real  estate 
should  be  sold,  the  proper  maintenance  in  board  and  clothing 
should  be  first  lien  upon  said  real  estate  duidng  the  life  of  said 
Ebenezer  Larmoutli.  The  subscriber  to  this  bond  distinctly 
asserts  that  its  obligations  on  him  are  limited  to  the  rents  of 
said  real  estate,  or  to  the  interest  on  the  purchase  money, 
should  said  real  estate  be  sold.  Signed  with  my  hand  and  seal 
this  19th  day  of  April,  1876. 

"  HEKRY  GORDON,     [l.  s.]  " 

Miss  McDoual  never  owned  or  conveyed  to  Henry  Gordon 
any  other  real  estate  than  this  farm.  Gordon  preached  Miss 
McDoual's  funeral  sermon,  immediately  after  her  death,  and 
referring  to  her  son,  stated  "  that  ample  means  have  been  pro- 
vided for  his  support  and  welfare,"  and  concluded  by  saying, 
"  the  friends  may  rest  assured  that  lier  wishes  will  be  faith- 
fully carried  out"  The  first  year  after  Miss  McDoual's  death 
the  executor  of  her  will  tooTc  possession  of  the  farm  and  rented 
it  to  one  Green  for  $150  a  year.  During  this  timeLarmouth 
occupied  the  house  on  the  farm  alone  and  was  boarded  by 
Green,  who  was  allowed  twenty  shillings  a  week  therefor,  to 
l)e  applied  upon  the  rent  of  the  land.  No  special  complaint 
is  made  by  the  plaintiff,  but  that  the  income  of  the  farm  was 
for  this  year  substantially  applied  to  the  support  of  Larmouth. 
In  January,  1877,  Henry  Gordon  executed  and  delivered  to 
one,  Robert  Davis,  a  warranty  deed  of  the  farm  for  the  con- 
sideration of  S400,  which  was  secured  by  a  mortgage  upon  the 
farm,  and  upon  the  further  condition  that  Davis  ''  would  pro- 
vide and  furnish  Ebenezer  Larmouth  "  during  his  natural  life 
^'suitable  clothing,  food,  lodging  and  necessary  medical  attend- 
ance and  medicine,"  which  Davis  also  thereby  covenanted  to  pro- 
vide. It  was  further  provided  by  this  deed  that  "  the  support 
and  maintenance  of  the  said  larmouth,  as  aforesaid,  shall  con- 
stitute and  remain  an  indefeasible  lien  upon  the  premises 
hereby  conveyed  during  the  natural  life  of  said  Larmouth." 
Immediately  after  this  conveyance  the  defendant  Davis  leased 
about  an  acre  and  a  quarter  of  the  land,  with  the  buildings  on 
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the  premises,  to  one  Plunkitt  in  consideration  that  Plunkitt 
should  board  Larmouth  and  do  his  washing  and  mending  "  if 
the  said  Larmouth  would  consent  to  stay  on  the  farm  with 
Plunkitt,  and  in  case  he  did  not,  that  Plunkitt  should  pay- 
forty  dollai^  a  year  for  the  privileges  enjoyed  by  him."  Davis 
occupied  and  cultivated  the  remainder  of  the  premises  and 
received  payment  of  the  rent  agreed  to  be  paid  by  Plunkitt, 
Lannouth  having  refused  to  live  in  Plunkitt's  family.  Plunkitt 
was  assisted  in  taking  possession  of  the  house  by  Davis,  his 
servants,  and  the  executor  of  Miss  McDoual's  will,  and  met 
with  some  opposition  from  Larmouth,  who  forbade  them  from 
coming  upon  the  premises  and  claimed  to  own  the  farm  and 
the  property  in  the  house,  and  asserted  that  they  were  attempt- 
ing to  rob  him  of  his  patrimony.  Lannouth's  bed  and  furni- 
ture were  then  forcibly  taken  from  the  room  which  he  was 
accustomed  to  occupy  and  packed  away  in  another  p^rt  of  the 
house,  and  he  refused  to  remain  and  live  with  Plunkitt.  It 
appears  that  Larmouth  was  a  Presbyterian,  of  Scottish  descent, 
and  Plunkitt  an  Irish  Catholic,  with  a  family  consisting  of  a 
wife  and  three  children,  and  Larmouth  being  asked  to  stay 
with  Plunkitt  said  he  didn't  want  to  live  with  an  Irishman. 
He  had  been  subjected  to  a  personal  assault  at  the  hands  of  a 
servant  of  Davis  on  the  premises  previously.  Larmouth  then 
left  the  house  with  McArthur  and  has  ever  since  continued  to 
make  it  his  home  at  McArthur's  and  has  lived  with  and  been 
practically  supported  by  him.  He  has  during  all  this  time,  up 
to  the  trial,  been  irrational,  poor,  needy  and  dependent,  and 
frequently  sick  and  practically  unable  to  support  or  take  care 
of  himself.  He  has  never  received  any  attention  or  support 
from  either  Gordon  or  Davis,  and  all  applications  to  them  for 
aid  have  been  uniformly  neglected  or  evaded.  Applications 
have  been  frequently  made  for  assistance  and  the  pay- 
ment of  bills  for  medical  attendance  and  other  necessaries,  but 
they  were  met  by  Gordon,  after  he  sold  to  Davis,  with  the 
declaration  "  that  he  had  got  througli  with  it,"  and  by  Davis 
with  a  refusal  to  pay  for  anything  he  did  not  himself  order. 
Plunkitt  remained  in  possession  of  the  property  rented  by  him 
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for  two  years,  after  which  Davis  moved  into  the  house  and 
occupied  it  with  the  fann,  and  has  continued  to  do  so  and  to 
receive  the  rents  and  profits  thereof  to  the  time  of  the  triah 
Davis  has  never  paid  anything  for  the  property,  except  the 
sum  of  $24  annually  to  Gordon  as  interest  upon  the  bond  and 
mortgage,  which  sum  Gordon  has  appropriated  to  his  own  use. 

There  are  certain  propositions  involved  in  this  controversy 
concerning  wliich  there  is  no  difference  of  opinion  in  the  court, 
and  among  them  are  the  following  :  First  That  the  declara- 
tion of  April  19, 1876,  constituted  a  valid  and  enforceable  trust, 
and  imposed  upon  its  creator  the  obligations  and  duties  of  a 
trustee,  to  be  discharged  in  accordance  with  the  meaning  and 
effect  of  the  language  used  therein  by  him.  Second.  That  in 
giving  a  construction  to  such  instrument,  regard  may  be  had 
to  the  situation  of  the  parties  and  the  surrounding  circum- 
stances, as  well  as  the  language  of  the  instrument,  for  the  pur- 
pose of  arriving  at  the  intent  of  the  author  in  making  it,  where 
that  intent  is  not  clearly  expressed.  Third.  That  this  trust  was 
irrevocable  and  cannot  be  hmited  or  affected  by  any  subsequent 
acts  or  contracts  of  the  trustee  wdth  a  stranger  to  the  parties 
named  in  the  instrument.  Fourth.  That  so  far  as  aiiy  interest 
in  the  real  estate  is  concerned,  the  rights  and  liabilities  of 
Gordon  and  Davis,  after  the  purchase  by  Davis,  were  co-exten- 
sive, Davis  having  purchased  not  only  with  constructive  as  well 
as  actual  notice  of  the  liabilities  imposed  upon  the  land  by  tlie 
terms  of  the  trust,  but  also  under  a  positive  condition  that  he 
should  hold  the  title  subject  to  the  obligation  of  discharging 
the  duties  imposed  by  its  provisions  upon  the  trustee.  Fifth. 
That  Gordon  did  not,  by  contracting  with  a  third  party  to  dis- 
charge his  obligations  to  Larmouth,  relieve  himself  from  the 
duty  of  seeing  that  such  obligations  were  performed.  Shih. 
That  it  is  quite  immaterial,  so  far  as  the  liabilities  of  Gordon 
and  Davis  to  the  beneficiary  of  the  trust  are  concerned,  what 
the  nature  of  the  subsequent  contract  between  Gordon  and 
Davis  was,  and  whether  the  same  should  be  reformed  or  not. 

Assuming  the  correctness  of  these  propositions,  there  are 
left  for  consideration  the  following  questions :  First.  Whether 
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the  provisions  in  tlie  declaration  of  trust,  relating  to  Larmouth's 
support  and  maintenance,  are  limited  to  support  to  be  fur- 
nished on  the  premises  therein  referred  to,  or  constitute  a  gen- 
eral obligation  to  appropriate  the  rents  and  profits  of  the  trust 
property  to'  his  support  wherever  it  might  be  needed.  Second. 
Whether  an  active  duty  on  the  part  of  Gordon  was  incurred 
by  the  obligations  of  the  trust  to  exercise  care  and  supervision 
over  the  person  and  wants  of  the  beneficiary,  and  to  provide 
for  them  to  the  extent  of  such  rents  and  profits  wherever 
such  care  and  supervision  might  be  necessary  and  reasonable. 
Third.  What  is  the  measure  of  the  liability  incurred  by 
Gordon,  and  how  far  has  he  made  himself  responsible  by  his 
neglect  to  appropriate  the  income  of  the  trust  property  to  the 
support  of  Larmouth. 

It  seems  to  be  well  established  by  the  authorities  that  under 
a  general  obligation  to  maintain  and  support  another,  where 
no  place  is  specified,  the  beneficiary  may,  as  a  general  rule,  live 
wherever  he  chooses,  provided  liis  choice  does  not  involve 
needless  expense.  {WUd^r  v.  Whittemore^  15  Mass.  262; 
StiUweU  V.  Pease,  4  N.  J.  E(}.  74 ;  Proctor  v.  Proctor^  141 
Mass.  165 ;  Conkey  v.  Everett,  11  Gray,  95  ;  Pettee  v.  Case^  2 
Allen,  546 ;  lioweU  v.  Jewett,  69  Me.  293.) 

This  rule  is,  undoubtedly,  subject  to  exceptions  in  cases 
where  there  is  great  inadequacy  of  consideration,  or  family 
arrangements  are  made  involving  the  support  of  some  of  its 
membei's  by  others  who  have  been  accustomed  to  live  together, 
or  the  circumstances  of  the  case  and  the  language  of  the  instru- 
ment indicate  an  intention  that  support  shall  be  furnished  in  a 
particular  manner,  at  a  particular  i)lace,  or  by  particular  per- 
sons. In  such  cases  the  courts  have  sometimes  construed 
similar  contracts  as  meaning  tliat  support  could  be  required 
only  at  the  place  or  by  the  persons  indicated,  even  though 
that  was  not  made  an  express  retjuirement  of  the  agreement. 
Such  were  the  cases  of  McKiUip  v.  McKlUip  (8  Barb.  552), 
Pool  V.  Pool  (1  Hill,  580),  and  others  of  like  character. 

We  have,  however,  been  unable  to  find,  among  the  numer- 
ous cases  referred  to,  any  which  are  at  all  applicable  to  the 
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circumstances  of  this  particular  case.  Whether  we  regard  the 
language  of  the  instrument,  or  the  circumstances  surrounding 
the  parties,  we  find  nothing  which  constitutes  this  case  an 
exception  to  the  general  rule.  The  trust  deed,  unconditionally, 
devotes  the  net  rents  of  the  trust  property  to  the  support  of 
the  beneficiary,  so  far  as  they  are  necessary  for  that  purpose, 
without  reference  to  his  place  of  abode,  and  implies  that  the 
trustee  shall  collect  and  appropriate  them,  from  time  to  time, 
as  they  are  needed  by  the  beneficiary.  There  is  nothing  in 
the  circumstances  of  the  parties  indicating  an  intention  to 
limit  the  requirements  of  the  beneficiary  to  a  living  upon  the 
trust  property.  The  creator  of  the  trust  evidently  had  no 
intention  of  making  Larmouth  a  member  of  his  own  family. 
He  was,  apparently,  an  aged  clergyman,  living  at  a  distance  from 
his  benefactress  and  was  unadapted  by  occupation,  character 
and  pursuits,  from  receiving  an  uninviting  and  irrational  person 
into  his  family,  or  of  exercising  personal  supervision  over  the 
life,  manners  and  occupation  of  such  a  person.  He  was  in  no 
wise  related  to  his  benefactress  or  her  son,  and  had  no  apparent 
intention  of  changing  his  mode  of  life  or  engaging  in  the 
unaccustomed  business  of  fanning  at  a  distance  from  the  field 
of  his  accustomed  labors.  He  certainly  manifested  no  inten- 
tion of  permitting  any  member  of  Larmouth's  family  to  live 
on  the  premises,  and  he  had  not  then  determined  to  farm  out 
his  support  to  strangers  who  were  oflfensive  to  his  religious 
and  social  feelings.  No  one  was  then  living  on  the  farm 
and  none,  therefore,  who  could  receive  and  take  care  of 
Larmouth  at  that  place,  and  it  is  obvious  that  the  trustee  had 
not  then  any  person  or  family  in  view  who  could  have  had  any 
interest  in  supporting  him  on  the  farm.  The  beneficiary, 
while  not  violent  or  dangerous,  was  unmanageable  and  insen- 
sible to  the  dictates  of  reason  or  propriety,  and  could  be 
managed  or  controlled  only  by  persuasion  or  force.  It  was  at 
all  times  conjectural  whether  he  would  be  satisfied  with  any 
provision,  whether  reasonable  or  not,  which  should  be  made 
for  him,  and  in  case  he  was  not,  it  was  obvious  that  other 
means  would  have  to  be  adopted  by  the  author  of  the  trust  in 
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order  to  make  its  object  and  purpose  effective.  When  the 
trust  was  declared  it  is  apparent  tliat  Gordon  had  no  settled 
plan  as  to  the  disposition  he  intended  to  make  of  the  propert}'^ 
or  the  mode  in  which  the  duties  of  the  trust  were  to  be  dis- 
charged. By  the  deed  of  trust  lie  devoted  all  the  rents  of  the 
farm,  unconditionally,  to  the  support  of  Larmouth,  so  far  as 
they  should  be  necessary,  and  in  case  he  sold  the  farm  he  pro- 
vided that  the  interest  on  the  purchase-price  should  be  the 
limit  of  his  liability  under  the  trust  deed.  These  amounts 
were  capable  of  definite  ascertainment  and  were  not  subject  to 
the  uncertainty  which  would  attend  an  obligation  to  support 
and  maintain  alone.  It  must  then  have  appeared  to  Gordon  a 
matter  of  comparative  indifference  whether  these  rents  or 
interest  should  be  expended  upon  the  farm,  or  were  paid  to 
those  who  would  apply  them  to  the  support  of  Larmouth. 
Indeed,  the  language  of  the  trust  furnishes  irrefutable  evi- 
dence that  Gordon  contemplated  the  sale  of  the  property  and 
the  application  of  the  interest  money  derived  from  the  pur- 
chase-price to  the  support  of  Lannouth,  wherever  he  might 
be,  and  it  furnishes  no  answer  to  this  view  that  the  obligations 
of  the  trust  were  made  a  lien  upon  the  farm.  It  was  not  till 
a  year  later  that  Gordon  concluded  to  realize  on  his  interest  in 
the  farm  and  he  then  considered  it  worth  about  one-seventh  of 
the  value  of  the  proi>erty,  leaving  at  least  six-sevenths  to 
accomplish  the  purposes  of  tlie  trust.  The  theory  that,  under 
the  terms  of  the  trust  deed,  Lannouth  would  be  obligated  to 
take  his  support  upon  the  trust  property,  seems  to  have  l)een 
an  after  thought,  as  it  was  neither  expressed  in  the  trust  deed, 
claimed  on  the  trial,  i)resented  by  finding  or  exception,  or 
raised  in  the  points  of  defendant's  counsel  in  this  court  until 
the  reargument  of  the  case.  The  main  drift  of  the  defend- 
ant's contention,  heretofore,  has  been  that  under  the  terms  of 
the  deed  from  Gordon  to  Davis,  if  reformed  as  Davis  desired 
it  should  be,  he  could  not  be  held  liable  to  furnish  support 
except  U])on  the  property  purchased. 

We  are,  therefore,  of  the  opinion  that  the  trust  deed  con- 
stituted the  rents  and  profits  of  the  farm,  or  the  interest  upon 
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its  purchase-price,  a  trust  fund  for  the  support  of  Larmouth, 
and  that  it  was  the  duty  of  the  trustee  thereunder  to  exercise 
a  supervision  over  his  care  and  comfort,  and  apply  such  pro- 
ceeds to  his  use,  so  far  as  they  were  necessary,  wherever  he 
might,  within  reasonable  limits,  be  cared  for  and  supported. 
These  duties  were  assumed  for  an  ample  consideration  by 
Davis  upon  his  purchase,  and,  as  between  Gordon  and  Davis, 
he  became  primarily  liable  to  discharge  them.  It  is  obvious 
from  the  undisputed  evidence  in  the  case  that  both  Davis  and 
Gordon  have  been  grossly  derelict  and  negligent  in  the  per- 
formance of  their  duties.  The  series  of  proceedings  by  which 
substituted  performances  of  the  duties  of  the  trust  were 
attempted  to  be  made,  which  culminated  in  the  obligation  of 
Plunkitt  to  devote  forty  dollars  a  year  to  that  purpose,  illus- 
trate the  indifferent  and  improvident  manner  in  which  this 
trust  has  been  neglected  by  the  tnistee.  No  consideration 
whatever  seems  to  have  been  given  to  the  wishes  of  Larmouth, 
or  regaitl  manifested  for  his  welfare,  health  or  comfort ;  but 
an  unconscientious  struggle  was  entered  upon  by  the  substi- 
tuted agencies  to  find  the  minimum  sum  to  which  the  obliga- 
tions of  the  trust  might  be  reduced.  Gordon  thought  the  rents 
and  profits  of  about  six-sevenths  of  the  farm  were  sufficient 
for  the  purpose ;  but  Davis  was  of  the  opinion  that  less  than 
a  quarter  of  the  amount  was  necessary,  and  Plunkitt  under- 
took to  make  a  profit  even  at  that  price.  Larmouth  was  thus 
turned  over  to  strangers,  whose  only  interest  in  him  was  to 
see  how  cheaply  he  could  be  made  to  live,  or  if  his  living 
could  not  be  made  so  disagreable,  that  he  would  abandon  all 
claims  to  support  from  the  defendants.  We  are  of  the  opinion 
that  even  if  the  obligations  of  the  trust  liad  required  Larmouth 
to  take  his  support  upon  the  farm,  no  adequate  or  sufficient 
provision  was  there  made  for  him ;  and  much  more  was  this 
the  case  if  he  had  the  right  to  live  elsewhere,  as  no  provision 
whatever  was  made  for  such  a  contingency. 

Having  reached  the  conclusion  that  the  duties  of  the  trust 
have  been  wholly  neglected  by  those  charged  with  their  per- 
formance, it  follows  that  they  are  liable  in  this  action  for  such 
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damages  as  have  been  incurred  by  Larmouth  on  account  of  dieir 
default,  to  the  extent  oi  the  rents  and  profits  of  the  Jand,  or 
the  sum  which,  with  reasonable  care  and  pmdenioe  in  its  man- 
a:ement,  it  would  have  yielded  from  the  time  the  trustee  took 
possession  in  March,  1877.  Sucli  damages  could  not,  how- 
ever, have  been  extended  beyond  the  sum  which  was  required 
for  the  reasonable  and  comfortable  support  of  the  beneficiary ; 
but,  to  this  extent,  they  were  applicable,  even  if  it  required 
the  whole  of  such  rents  and  profits.  The  evidence  on  the  sub- 
ject of  the  amount  required  for  the  support  of  Larmouth  is 
somewhat  indefinite  and  the  trial  court  made  no  finding  on 
the  subject.  There  is  evidence  furnished  by  the  testimony  of 
the  principal  parties  to  the  action,  which  shows  a  practical 
agreement  as  to  the  sum  which  ought  to  be  paid  for  the 
purposes  of  the  trust 

Davis  expressly  swears  that  he  was  willing  and  offered  to 
pay  the  sum  of  $100  annually  to  the  relatives  of  Larmouth, 
and  the  plaintiff,  although  denying  that  such  offer  had  been 
made,  leaves  his  evidence  open  to  the  inference  that  if 
he  had  understood  the  offer  to  have  been  made  he  would 
have  accepted  it.  William  Larmon,  a  relative  and  representa- 
tive of  Larmouth,  testifies  that  he  had  a  conversation  with 
Davis,  in  which  he  asked  him  to  pay  a  hundred  dollars  a  year 
for  Lannouth's  support,  but  Davis  refused  to  do  so.  We  think 
there  was  a  substantial  agreement  between  the  interested 
parties  that  one  hundred  dollars  a  year  was  deemed  a  satis- 
factory sum  to  pay  towards  Larmouth's  maintenance. 

In  view  of  the  desire  of  the  parties,  manifested  on  the  argu- 
ment, that  a  final  judgment  should  be  made  in  the  case,  we 
have  concluded  to  give  effect  to  the  apparent  concurrence  of 
the  parties  on  the  trial  as  to  the  amount  which  should  be  paid 
for  the  annual  support  of  Larmouth.  It  is  certainly  desirable 
that  a  controversy  which  has  extended  over  a  long  period  of 
time,  should  be  ended,  and  some  relief  should  be  afforded  to 
the  helpless  and  indigent  beneficiary  before  his  death,  which, 
in  the  ordinary  course  of  nature,  must  soon  occur,  if  this  can 
be  consistently  done. 
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We  are,  therefore,  of  the  opinion  that  the  judgment  should 
be  modified  so  as  to  provide  for  the  payment  of  one  liundred 
dollars  a  year,  with  interest  on  such  annual  payments,  with 
costs  of  the  action  to  plaintiff  in  all  of  the  courts.  The  pay- 
ments to  commence  with  March  6,  1878  and  continue  to  the 
day  of  sale  or  until  the  death  of  Larmouth  if  that  should 
sooner  occur.  That  these  sums  having  by  the  trust  been  made 
a  lien  upon  the  land,  should  be  primarily  charged  upon  it,  and 
in  case  there  should  be  a  deficiency  on  the  sale  thereof  to 
meet  the  charges,  that  such  deficiency  should  be  adjudged 
to  be  paid  by  the  defendant  Eobert  Davis,  and  in  case  of  his 
inability  to  pay  it,  then  upon  the  defendant  Gordon. 

The  judgment  is,  therefore,  affirmed  as  modified,  with  costs 
in  all  the  courts. 

All  concur  except  Eakl,  J.,  dissenting  and  Gray,  J.,  not 
voting. 

Judgment  accordingly. 


The   People   ex   rel.   Emmet  Meyers,  Respondent,  v.  The 

Masonic    Guild    and     Mutual    Benefit     Association,  /3/' ^fff 
Appellant. 

Defendant,  a  mutual  benefit  association,  issued  a  certificate  in  the  nature 
of  a  policy  of  life  insurance  to  M.  Printed  on  the  back  of  the  certifi- 
cate was  a  by-law  of  the  association  providing  for  making  assessments 
on  members  to  pay  death  losses;  by  it  but  one  assessment  could  be 
levied  for  one  death  loss.  Upon  the  death  of  M.  an  assessment  was 
made,  in  conformity  with  the  certificate,  to  pay  the  amount  insured 
and  the  relator  was  paid  a  certain  proportion  of  such  amount ;  he 
obtained  a  judgment  against  the  association  for  the  balance.  Execu- 
tion was  issued  thereon  and  returned  unsatisfied.  In  proceedings  to 
compel  the  association,  by  mandamus,  to  make  further  assessments 
until  the  judgment  was  paid,  held,  that  the  members  were  liable  to 
but  one  assessment  to  pay  each  death  claim ;  that  it  was  immaterial  as  to 
whether  enough  was  realized  on  the  assessment  made  to  pay  the  claim; 
in  either  case  no  further  assessment  was  proper;  and  that  an  order  grant- 
ing the  writ  was  error. 

Beported  below,  58  Hun,  395. 

(Argued  April  27,  1891;  decided  June  2,  1891.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  December  8,  1890,  \^hich  affirmed  an  order  of 
Special  Term,  directing  a  peremptory  writ  of  mandamus  to 
issue. 

The  defendant,  a  corporation  organized  under  the  laws  of 
this  state  as  a  mutual  benefit  association,  issued  to  one  Isaac 
Meyers  a  certificate  payable  to  the  relator  or  his  legal  repre- 
sentatives, in  the  nature  of  a  policy  of  insurance  for  $3,()00, 
or  for  such  proportion  of  the  said  sum  as  was  provided  for  in 
the  by-laws  of  the  association.  Tiie  consideration  for  such 
certificate  was  the  representations  made  by  the  party  insured 
in  his  application  for  insurance  and  the  payment  of  a  certain 
sum  as  admission  fee  and  the  further  payments  provided  in  the 
by-laws.  Printed  on  the  back  of  the  certificate  was  a  copy 
of  article  6  of  the  by-laws,  providing  for  making  an  assess- 
ment on  members  as  therein  stated,  to  pay  death  losses. .  But 
one  assessment  under  the  by-laws  could  be  levied  for  any  one 
death  loss.  Isaac  Meyers  died  while  the  certificate  was  in 
force  and  while  he  was  a  member  in  good  standing  in  the 
company.  The  certificate  then  became  due  and  payable  to 
the  relator.  One  assessment  was  made  upon  the  members  in 
conformity  with  defendant's  by-laws  and  regulations  and  the 
relator  was  paid  a  certain  proportion  of  the  amount  of  the 
certificate,  which  he  acknowledged  as  payment  in  full  of  his 
claim  by  reason  of  tlie  death  of  said  Isaac  Meyers.  Subse- 
quently the  relator  brought  an  action  against  the  defendant  to 
recover  the  balance  alleged  to  be  due  on  the  certificate,  and 
that  action  resulted  in  a  judgment  against  tlie  defendant  for 
the  recovery  of  such  balance.  The  findings  of  the  court  made 
upon  the  trial  of  that  action  are  contained  in  the  record  herein, 
from  which  it  appears  that  an  assessment  was  made  for  the 
purpose  of  providing  a  fund  with  which  to  pay  the  amount 
named  in  the  certificate,  and  that  assessment  had  been  paid, 
and  the  defendant  had  on  hand,  or  should  have  had,  as  the 
court  found,  the  moneys  derived  therefrom  which  was  suflB- 
cient  to  pay  tlie  amount  stated  in  the  certificate,  but  which 
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payment  had  only  been  made  in  part.  It  was  further  found 
that  the  defendant  had  sufficient  surplus  funds  in  its  possession 
for  the  payment  of  the  plaintiflE's  claim  in  full,  and  which 
claim  would  have  been  fully  paid  and  satisfied  therefrom  and 
the  defendant  had  promised  to  pay  the  claim  from  such  surplus 
fund  in  its  possession.  The  company  failed  to  pay,  however, 
and  judgment  for  the  balance  was  given,  wliich  was  duly 
entered  and  no  appeal  was  taken.  The  plaintiff  in  the  action 
duly  issued  execution  upon  the  judgment  and  it  was  returned 
wholly  unsatisfied. 

The  relator  then  commenced  these  proceedings  to  compel 
the  defendant,  by  mandamus,  to  make  another  assessment  upon 
the  members  holding  certificates  in  the  defendant  compaiiy 
and  to  continue  making  them  to  an  amount  equal  to  the  sum 
of  the  judgment  until  it  was  fully  paid  and  satisfied.  The 
Special  Term  granted  the  writ  substantially  as  asked  for  and 
its  order  was  affirmed  at  General  Term,  and  from  tlie  order  of 
affirmance  the  defendant  has  appealed  here.  ^ 

Addlph  us  D.  Pape  for  appellant  The  writ  of  mandamus 
was  improperly  issued.  {Peopls  v.  Supervisors^  12  Barb.  217 ; 
PeopU  V.  Bd,  of  Suprs.,  11  N.  Y.  563 ;  People  v.  Mott,  64 
id.  600;  Peopl*^  v.  S,  Y.  L  Asylum,  122  id.  190;  People  v. 
Canal  Board,  13  Barb.  444;  People  v.  Green^  1  Hun,  1; 
People  V.  City  of  New  York,  64  N.  Y.  627 ;  People  v.  Camp- 
hell,  72  id.  496 ;  PeopU  v.  Supervisors,  1  Kern.  564 ;  People 
V.  C  A.  Board,  49  Barb.  259 ;  In  re  McGrath,  56  Hun,  76 ; 
People  v.  Thompson,  25  Barb.  73.)  Sections  1240  and  1241 
of  the  Code  of  Civil  Procedure  provide  for  the  enforcement 
of  judgments.  This  case  falls  within  section  1240  which  pro- 
vides for  the  enforcement  of  a  judgment  by  execution  —  it 
being  for  a  sum  of  money.  Section  1241  provides  for  the 
enforcement  of  a  judgment  by  punishment  for  disobeying  it. 
This  case  does  not  fall  within  any  of  the  provisions  specified 
in  that  section.  {Gray  v.  Cook,  24  How.  Pr.  432 ;  In  re  Wat- 
son V.  NeUon,  69  N.  Y.  536 ;  Meyers  v.  Becker,  95  id.  4S6  ; 
Queen  v.  V.  P.  Co,,  1  Ad.  &  El.  [N.  S.]  28S :  Miner  v.  M. 
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M.  B.  Assn.,  65  Mich.  84;  P.  Ins.  Co.  v.  Coni/ord,  50  Miss. 
662 ;  F.  M  Ins.  Co.  v.  Chase,  56  K  H.  341.)  The  relator 
having  chosen  to  hold  the  defendant  liable  to  an  action  at  law 
on  the  certificate  and  obtained  judgment,  waived  his  right  to 
proceed  against  the  members  as  the  law  does  not  make  the 
members  Uable  for  the  debts  of  the  corporation,  and  the  relator 
ought  not  to  be  permitted  to  enforce  the  judgment  against 
this  corporation,  against  the  members  individually,  when  they 
were  not  a  party  to  this  action.  (Coopsey  v.  K.  C.  H.  Co.,  74 
Mo.  477;  Schuler  v.  Is7^ael,  120  U.  S.  506.)  This  order 
directs  a  mandamus  to  issue  commanding  the  defendant  to  levy 
an  assessment  on  all  of  its  members,  without  any  regard  to  the 
rights  of  members,  whether  they  were  members  at  the  time  of 
Meyer's  death,  or  whether  they  became  members  subsequent 
thereto.  This  cannot  be  sustained.  (Bacon  on  Benefit  Socie- 
ties, §  378 ;  State  v.  M.  F.  Assn.,  42  Ohio,  555 ;  Hoswell  v. 
F.  A.  Union,  13  Fed.  Rep.  840.)  If  the  relator  asks  more 
than  he  is  entitled  to,  the  application  should  be  denied,  though 
the  application  may  be  right  in  other  respects.  {People  v, 
Oveen,  64  Barb.  163;  People  y.  Cody,  2  Hun,  224;  People 
v.  Port  Jervis,  8  Wkly.  Dig.  243.)  The  relator's  claim  is 
founded  on  the  certificate  and  the  by-laws  which  constituted 
the  contract  between  Meyers  and  defendant.  {HeUenherg  v. 
/.  O.  0.  B.,  94  N.  Y.  580 ;  Morawetz  on  Corp.  §§  67,  316,. 
580.) 

John  W.  Lyon  for  respondent.  The  granting  of  the  writ 
of  mandamus  is  discretionary  and  is  not  appealable  to  this 
court.  {In  re  Sage,  70  N.  Y.  220 ;  People  v.  Ferris,  76  id. 
326 ;  People  v.  Campbell,  72  id.  496 ;  PeopU  v.  Booth,  49 
Barb.  31 ;  99  N.  Y.  641 ;  55  Barb.  197 ;  Cushman  v.  Brund- 
reth,  50  N.  Y.  296 ;  McKenna  v.  Bolger,  94  id.  641.;  MiUs 
V.  Hildreth,  81  id.  91.)  Proceedings  supplementary  to  execu- 
tion do  not  lie  against  a  corporation,  and  an  action  for  seques- 
tration of  the  property  of  the  defendant  would  not  reach  the 
result  here  sought.  {Doty  v.  N.  Y.  S.  M.  B.  Assn.,  29  N. 
Y.  S.  R  895.) 
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Opinion  of  the  Ck)urt,  per  Peckham,  J. 


Peckham,  J.  The  certificate  was  the  contract  entered  into 
by  the  defendant  Its  liability  to  pay  a  death  loss,  and  the 
manner  in  which  it  should  pay  it  were  provided  for  in  the 
by-laws.  By  the  liability  which  the  members  assumed  must 
they  be  judged.  It  appears  that  they  are  liable  to  pay  but  one 
assessment  for  each  death  loss,  and  that  one  has  been  already 
made  pursuant  to  the  provisions  of  the  by-laws,  and  the  mem- 
bers upon  whom  it  was  made  have  paid  the  same.  By  the 
affidavit  of  the  secretary  of  the  defendant  it  would  seem  that 
an  amount  only  equal  to  three-fifths  of  the  certificate  had  been 
the  result  of  such  assessment,  while  the  findings  of  the  court 
in  the  action  brought  by  the  relator  against  the  defendant  show 
the  defendant  to  have  collected  enough  therefrom  to  pay  the 
full  amount  of  the  certificate,  or  enough  to  pay  it  in  full  with 
the  aid  of  the  surplus  which  the  court  finds  it  had  on  hand. 
We  think  in  neither  event  does  there  remain  any  liability  on 
the  part  of  holders  of  certificates  of  defendant  to  pay  any 
further  assessment.  If  that  be  so,  of  course  none  should  now 
be  ordered. 

One  assessment  having  been  paid  the  members  discharged 
their  whole  duty  in  the  premises  which  they  had  contracted  to 
perform.  If  the  assessment  did  not  result  in  enough  to  pay 
the  certificate  in  full,  that  was  no  fault  of  theirs ;  they  fulfilled 
their  contract  and  could  not  be  asked  to  perform  any  more. 
If  the  assesfiment  resulted  in  raising  thereby  enough  to  pay  the 
full  amount  of  the  certificate,  or  if  it  so  resulted  in  connection 
with  the  surplus  funds  of  the  defendant,  the  members  were  no 
insurers  of  the  proper  application  of  the  fund  to  the  payment 
of  the  certificate  by  defendant's  officers.  Mandamus  is  no 
remedy  to  compel  them  to  pay  any  further  assessment,  for  they 
are  under  no  liability  in  the  premises.  How  the  relator  shall 
collect  his  judgment  against  the  defendant  is  a  question  not 
before  us.  No  case  for  a  mandamus  has  been  made  out,  and 
the  orders  of  the  General  and  Special  Tenns  should  be  reversed 
and  the  motion  denied,  with  costs  in  all  courts. 

All  concur. 

Orders  reversed  and  motion  denied. 


MEMOBANDA 


OF  THE 


Causes  Decided  DuRma  the  Period  Embraced  in  this 
Volume,  Which  Are  Not  Reported  in  Full. 


The  People  ex  rel.  Alexander  Shaler,  Appellant,  v.  The 
Mayor,  Aldermen  and  Commonalty  of  the  City  of  New 
York,  Respondent 

(Argued  February  23,  1891;  decided  March  10,  1891.) 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  6,  1889, 
which  dismissed  a  writ  of  certiorari  brought  to  review  pro- 
ceedings of  the  mayor,  by  which  the  relator  was  removed  from 
the  office  of  president  of  the  board  of  health,  and  affirming 
such  proceedings. 

Sarmi^  B,  Clarke  for  appellant. 

David  J,  Dean  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


William  F.  Peck,  a  Taxpayer  of  the  City  of  Rochester, 
Respondent,  v.  The  City  of  Rochester  et  al.,  Impleaded, 
etc..  Appellants. 

(Argued  February  23,  1891;  decided  March  10,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  January  7,  1890, 
which  affirmed  an  order  of  Special  Term,  declaring  the  defend- 
ants' case  on  appeal  abandoned. 

Henry  J.  SuUioan  for  appellants. 
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Joh7\  TL  Hopkins  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 

The   People   ex  rel.  Philander  Ellithorpe,  Appellant,  v, 
Charles  Beckwith  et  ah,  Respondents. 

(Argued  February  23,  1891;  decided  March  10,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  March  25,  1890, 
which  affirmed  an  order  of  Spedal  Term,  denying  an  applica- 
tion for  a  peremptory  writ  of  mandamus  directed  to  the  judges 
of  the  Superior  Court  of  Buffalo,  requiring  them  to  rescind 
their  action  in  removing  the  relator  from  the  office  of  crier  of 
said  court. 

IL  J.  Sicift  for  appellant. 

Adelhert  Moot  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


The  People  ex  rel.  Donald  McQuien,  Appellant,  v.  The 
Theatrical  Mechanical  Association,  Respondent. 

(Argued  February  28,  1891;  decided  March  10,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  firet  judicial  department,  made  at  the  January 
term,  1890,  which  reversed  an  order  of  Special  Term  denying 
a  motion  for  a  mandamus  to  compel  defendant  to  reinstate  the 
relator  as  a  member. 

Benjamin  SteinhanH  for  appellant. 

Smith  Tuttle  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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The  People  ex  rel.  The  American  Surety  Company,  Appel- 
lant, V.  Edward  Wemple,  Comptroller,  etc.,  Respondent. 

(Argued  February  23,  1891;  decided  March  10.  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  tlie  third  judicial  department,  made  December  2, 
1890,  which  affirmed  the  action  of  the  comptroller  of  the  state 
of  New  York,  after  a  hearing  upon  return  to  a  writ  of  cer- 
tiorari  brought  to  review  an  adjustment  and  assessment  made 
by  defendant,  the  comptroller  of  the  state  of  New  York,  under 
the  Corporation  Tax  Act  (§  5,  chap.  361,  Laws  of  1881). 

John  J.  Crawford  for  appellant. 

Charles  F.  Tabor ^  Attorney- Ge7ieral^  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  Concur. 
Order  affirmed. 

The  People  ex  rel.  George  W.  Van  Hise,  Respondent,  v. 
The  Board  of  Police  Commissioners  of  the  Village  of 
Greenbush,  etc..  Appellant. 

(Argued  February  23,  1891;  decided  March  10.  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  November  25, 
1890,  which  reversed  on  certiorari  the  proceedings  of  the  board 
of  police  commissioners  of  the  village  of  Greenbush  in  remov- 
ing relator  from  the  position  of  superintendent  of  the  police 
department  and  dismissing  him  from  the  police  force. 

Jamen  11.  Ryan  for  appellant. 

Eugene  Burlingame  for  respondent. 

•  Agree  to  affirm  on  opinion  below  and  also  on  opinion  in 
People  ex  rel,  Campbdl  v.  Hannan  (56  Hun,  469),  adopted  by 
this  court  upon  the  affirmance  of  the  judgment  in  that  case. 

All  concur. 

Order  affirmed. 
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The  Farmers'  Loan  and  Trust  Company,  Respondent,  v.  The 
New  Rochelle  and  Pelham  Railway  Company,  Defendant, 
The  Village  of  New  Rochelle,  Appellant. 

(Argued  February  23,  1891;  decided  March  10,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  July  18,  1890, 
which  affirmed  an  order  of  Special  Term,  denying  a  motion  on 
the  part  of  the  appellant  to  be  brought  in  and  made  a  party  to 
this  action, 

Martin  J,  Keogh  for  appellant 

CharUs  Strauss  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affinned. 


James  IT.  Fay,  as  Assignee,  etc..  Respondent,  v.  Hugh  J. 
Grant,  Sheriff  etc.,  et  al..  Appellants. 

(Argued  February  24,  1891;  decided  March  10,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  5,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

Cockran  cfc  Clark  for  appellant  Grant. 

St^^m  db  Myers  for  appellants  Lissburger  et  ah 

Oeorge  Walton  Greene  for  respondent. 

Agree  to  affinn ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Herman  Bridgman  by  Guardian  ad  litem,   Respondent,    v. 

The  Vacuum  Oil  Company,  Appellant. 

William  Burch,  as  Administrator,  etc..  Respondent,  v.  The 

Vacuum  Oil  Company,  Appellant. 

(Argued  February  24,  1891;  decided  March  10,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  19,  1889,  which  afflrmecl  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

Theodore  Bacon  for  appellant. 

John   Van  Voorhis  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Patrick  Fenton,  as  Administrator,  etc.,  Respondent,  v.  The  i26b625 

Second  Avenue  Railroad  Company-,  Appellant.  '  ^^^    — 

The  cars  of  street  railways  have  a  preference  in  the  streets,  and  while  they 
must  be  managed  with  care  so  as  not  to  negligently  injure  persons  in  the 
streets,  pedestrians  must  use  reasonable  caution  to  keep  out  of  their  way. 

(Submitted  February  27,  1891;  decided  Alarch  10,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  February  14,  1890,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict 

The  following  is  the  opinion  in  full : 

"  This  action  was  brought  by  the  plaintiff  to  recover  dam- 
ages for  the  death  of  his  son,  the  intestate,  alleged  to  have 
been  caused  by  the  carelessness  of  the  defendant,  on  the  7th 
day  of  April,  1888.  The  material  facts  are  as  follows :  The 
defendant  operated  its  horse  railroad  through  Second  avenue 
in  the  city  of  New  York.  Between  eleven  and  twelve  o'clock 
on  the  day  named  one  of  the  defendant's  cars  was  coming  up 
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the  avenue,  and  while  it  was  crossing  East  Twenty-fifth  street 
the  intestate  started  from  tlie  north-west  comer  of  the  street, 
apparently  to  run  diagonally  across  to  the  south-east  comer, 
and  when  he  reached  the  westerly  rail  of  the  track  upon  which 
the  car  was  running,  he  stumbled  and  fell  on  the  track  in  front 
of  the  horses,  and  a  portion  of  the  car  passed  over  him,  and  he 
was  so  injured  that  he  died.  He  was  an  intelligent,  strong, 
healthy  lad,  nearly  ten  years  old,  and  perfectly  familiar  with 
the  locality,  the  railroad  and  its  operation.  There  was  nothing 
to  obstmct  liis  view  of  the  approaching  car,  which  was  moving 
at  the  usual  rate  of  speed,  the  horses  attached  thereto  trotting, 
and  the  only  carelessness  alleged  against  the  defendant  is  that 
the  driver  did  not  stop  the  car  in  time  to  save  the  Ufe  of  the 
intestate.  Two  witnesses  were  called  as  to  the  accident  on 
the  part  of  the  plaintiff.  The  first,  Bedles,  who  at  the  time 
was  standing  near  the  north-east  comer  of  the  street,  testified 
that  he  saw  the  car  coming,  and  perceiving  tlie  danger  to  the 
boy,  hallooed  to  the  car ;  that  he  saw  the  boy  running,  stumble 
and  fall  from  ten  to  fifteen  feet  in  front  of  the  horses,  and 
that  he  had  hallooed  at  the  time  the  boy  fell ;  that  there  were 
two  drivers  on  the  front  platform  of  the  car ;  that  they  were 
looking  up  street  and  did  not  apply  the  brake  until  the  car 
struck  the  boy.  The  other  witness,  Barron,  was  at  the  south- 
west comer,  and  testified  that  he  saw  the  boy  look  up  and 
down  the  avenue  and  start  on  a  mn  to  cross  it ;  that  he  saw 
him  stumble  and  fall  at  the  west  rail  of  the  track ;  that  he 
attempted  to  get  up,  and  before  he  could  do  so  was  struck  by 
the  horses,  which  were  about  twenty  feet  away  from  him  when 
he  fell ;  that  he  heard  the  hallooing  by  Bedles,  and  that  the 
brake  was  not  applied  until  the  hoi'ses  struck  the  boy. 

"  On  the  part  of  the  defendant  the  two  drivers  who  were 
on  the  front  platform  of  the  car  were  called,  one  of  whom 
was  a  driver  of  nine  years'  experience,  who  was  there  to  aid 
or  instruct  the  other  driver  who  had  first  commenced  to  drive 
on  that  day,  and  they  testified  that  two  passengers  were  with 
tliem  on  the  platform ;  that  they  did  not  hear  Bedles  halloo 
and  did  not  see  the  boy  until  he  had  fallen  in  front  of  the 
horses,  and  that  then  they  immediately  applied  the  brake  and 
arrested  the  motion  of  the  car  as  soon  as  possible.     McCand- 
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less,  who  was  a  passeLger  on  the  front  platform,  testified  that 
he  saw  the  boy  run  to  cross  the  track  and  saw  him  stumble  and 
fall  about  ten  feet  in  front  of  the  horses,  and  that  tlie  drivers 
immediately  applied  the  brake  and  arrested  the  movement  of 
the  car  as  soon  as  possible.  Dunliam,  the  other  passenger 
upon  the  front  platform,  testified  that  he  saw  the  boy  running 
from  the  west  side  of  the  street  and  saw  him  fall  on  the  track 
and  that  the  drivers  applied  the  brake  as  quick  as  they  could 
and  that  he  thought  the  boy  fell  about  eight  feet  in  front  of 
the  horses.  It  does  not  appear  that  either  of  these  passengers  * 
heard  Bedles  halloo. 

"  If  it  be  assumed  that  the  boy  fell  twenty  feet  in  front  of 
the  horses,  as  testified  to  by  one  of  plaintiff's  witnesses,  then 
the  horses  going  at  the  usual  rate  of  speed,  assuming  it  to  be 
six  miles  an  hour,  would  have  reached  him  in  about  two 
seconds,  and  that  was  all  the  time  the  drivers  had  to  see  the 
peril,  apply  the  brake  and  arrest  the  motion  of  the  car  before 
reaching  him,  and  there  is  no  evidence  that,  by  the  exercise  of 
all  the  vigilance  that  the  law  requires  of  drivers  under  such 
circumstances  they  could,  after  the  boy  had  fallen  upon  the 
track,  have  arrested  the  car  in  time  to  save  him  from  injury. 
If  it  be  assumed  that  they  saw  him  as  he  approached  the  track 
they  had  the  same  reason  to  suppose  that  he  would  get  across 
that  he  had,  and  he  probably  would  have  crossed  in  front  of 
the  horses  in  safety  if  he  had  not  fallen.  No  negligence  can 
be  attributed  to  the  drivers  because  they  did  not  apply  the 
brake  before  the  boy  fell,  because  then,  for  the  first  time,  the 
peril  commenced  and  became  apparent. 

"  This  accident  did  not  happen  at  a  street  crossing,  but 
between  the  upper  and  lower  crossings  of  the  street,  and  hence 
the  drivers  did  not  have  the  same  reason  to  expect  any  one 
there  as  at  a  street  crossing. 

"  There  was  nothing  requiring  this  boy  to  run  across  the 
track  at  this  particular  place  and  time.  If  he  had  walked  he 
probably  would  not  have  fallen,  and  if  he  had  waited  two  or 
three  seconds  the  car  would  have  passed  and  he  could  then 
have  gone  over  the  street  in  safety.  Street  railway  cars  have 
a  preference  in  the  streets  and  while  they  must  be  managed 
\vith  care  so  as  not  to  carelessly  injure  persons  in  the  street, 
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pedestrians  must,  nevertheless,  use  reasonable  care  to  keep  out 
of  their  way.  The  unfortunate  death  of  this  boy  was  due  to 
his  own  carelessness,  or  it  was  a  pure  accident,  and  in  either 
event  the  defendant  cannot  be  held  responsible  for  it. 

"  The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event.  " 

Atcgtcstics  S.  Hutchitis  for  appellant. 

James  M,  Lyddy  for  respondent. 

Earl,  J.,  reads  for  reversal  and  new  trial. 

All  concur. 

Judgment  reversed. 

In  the  Matter  of  Proving  the  Last  Will  and  Testament  of 
HiKAM  YowERS,  Deceased. 

(Argued  February  26,  1891;  decided  March  17,  1801.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  December  12,  1889,  which  affirmed  a  judgment  entered 
upon  a  decision  of  the  Surrogate's  Court  of  the  county  of 
Warren. 

Edgar  T.  Brackett  and  A.  Armstrong^  Jr.^  for  appellant, 

S,  &  Z.  M.  Brown  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Thomas  F.  Stark,  Appellant,  v,  Asa  T.  Soule,  Ee^pondent. 

(Argued  February  26,  1891;  decided  March  17,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  November  18,  1889,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 
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A.  J,  Abbott  for  appellant. 

«/!  WeUiiig  d&   William  F,  Cogswell  for  respondent 

Agree  to  aflSrni ;  no  opinion. 
All  concur. 
Judgment  aflSrmed. 

John  Quill,  as  Administrator,  etc?.,  Respondent,  -y.  The  New 
York  Central  and  Hudson  River  Railroad  Company, 
Appellant 

(Argued  February  27,  1891;  decided  March  17,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  June  18,  1890,  which  aflirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

Hamilton  Harris  for  appellant. 

Hugh  Z.  Cole  for  respondent. 

Agree  to  aflSrm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

Johanna  Hugger,  as  Administratrix,  etc..  Respondent,  v.  The 
New  York  Central  and  Hudson  River  Railroad  Coi^- 
PANY,  Appellant. 

(Argued  March  2,  1891;  decided  March  17,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  1,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial 

P.  B,  McLennoAfi  for  appellant. 

Louis  Marshall  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Charles  E.  Lydecker,  Public  Administrator,  etc.,  Respondent, 
V.  Dominique  F.  Verdinal,  Appellant. 

(Argued  March  2,  1891;  decided  March  17,  1891.) 

Appeal  from  judgment  of  the  Greneral  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  24,  1889,  which  afiirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 

Albert  A.  Abbott  for  appellant. 

Frmik  W,  Arnold  for  respondent 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Ellen  Paul,  Individually  and  as  Executrix,  etc..  Respondent, 
V.  Augustus  P.  Stevens  et  al.,  Appellants. 

(Argued  March  2,  1891;  decided  March  17,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  6,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court 

A,  Simts,  Jr,^  for  appellants. 

Coleridge  A.  Hart  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

Absalom  Pollitt,  as  Administrator,  etc.,  Appellant,  v.  The 
Kings  County  Elevated  Railway  Company,  Respondent 

(Argued  March  3,  1891;  decided  March  17,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  July  18, 1880,  which  affirmed  a  judgment  in  favor 
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of  defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Circuit  and  denied  a  motion  for  a  new  trial. 

William  J.  Gaynor  for  appellant. 

A.  B.  Boardmnn  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 
The  Seneca  Lake  Grape  and  Wine  Company,  Appellant 

(Argued  March  3,  1891;  decided  March  17.  1891.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  12,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Tenn. 

TT.  Rumsey  Miller  for  appellant. 

Elhridge  L.  Adar/is  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

Martha  A.  Stewart,  Respondent,  v.  The  New  York,  Onta- 
rio AND  Western  Railway  Company,  Appellant. 

(Argued  March  3.  1891;  decided  March  17,  1891.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  December  11,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

George  IL  Carpenter  for  appellant. 

T.  F.  Bush  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Earl  and  Peckham,  JJ.,  not  voting. 

Judgment  affirmed. 


632  MEMORANDA  OF 

In  the  Matter  of  the  Application  oi  the  New  York,  Lacka- 
wanna AND  Western  Railway  Company,  Appellant,  to 
Acquire  Lands  of  Harriet  A.  Bennett  et  al..  Respondents. 

A  party  has  no  standing  in  court  to  insist  upon  the  benefit  of  an  order 
which  has,  by  a  judgment  procured  by  him,  been  declared  void. 

An  order  vacating  the  appointment  of  commissioners  of  appraisal  in  pro- 
ceedings to  condemn  lands  for  railroad  purposes,  was  by  a  subsequent 
j udgment  obtained  by  the  moving  party,  ad j  udged  to  be  a  nullity.  There- 
after said  party  made  a  motion  based  upon  the  order  for  the  appoint- 
ment of  new  commissioners  and  upon  the  hearing,  with  the  consent  of 
the  opposite  party,  and  as  a  condition  of  the  hearing  of  the  motion  gave 
a  stipulation  that  the  judgment  should  be  amended  by  striking  out  the 
provision  in  reference  to  the  order.  Hi  Id,  that  the  opposing  party  was 
not  estopped  from  appealing  from  the  order  granting  the  motion ;  that 
the  rule  prohibiting  a  party  from  appealing  from  an  order  under  which 
he  has  accepted  a  benefit  did  not  apply. 

Also  luld,  tUe  appellant  was  not  foreclosed  of  the  right  to  appeal  by  appear- 
ing, pending  the  appeal,  before  the  commissioners  and  cross-examining 
witnesses. 

(Argued  March  9,  1891;  decided  March  17,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  the  first  Tuesday 
of  January,  1891,  which  dismissed  an  appeal  from  an  order  of 
Special  Term  appointing  new  commissionei*s  of  appraisal. 

In  May,  1883,  the  New  York,  Lackawanna  and  Western 
Railway  Company  entered  into  a  contract  with  Harriet  A. 
Bennett  to  purchase  of  her  certain  real  estate  under  which  it 
was  provided  that  certain  persons  named  sliould  be  appointed 
commissioners  of  appraisal.  The  commissioners  named  were 
appointed  ;  they  made  their  report ;  the  award  made  by  them 
was  reversed  on  appeal,  but  the  General  Term  refused  to 
appoint  new  commissioners  on  the  ground  of  lack  of  power. 
This  decision  was  reversed  by  tliis  court.  (98  N.  Y.  47.) 
These  proceedings  were  thereupon  commenced.  On  July  11, 
1887,  the  appointment  of  such  commissioners  was,  on  motion, 
vacated  upon  the  following  condition :  "  Upon  the  petitioner 
filing  with  the  clerk  of  the  county  of  Erie  a  stipulation  in 
writing  consenting  to  such  a  modification  of  the  contract  of 
May  24,  1883,  as  will  permit  the  court  to  appoint  three  other 
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suitable  persons  as  commissioners  in  this  proceeding ;  and  in 
case  the  petitioner  sliall  fail  or  refuse  to  make  or  file  such 
stipulation,  then  the  motion  for  the  removal  of  such  commis- 
sioners by  the  vacation  of  such  order  of  October  23,  1883,  is 
hereby  denied." 

Further  facts  are  stated  in  the  opinion,  which  is  given  in 
full : 

"  The  motion  of  the  respondents  for  the  appointment  of  new 
commissioners  of  appraisal  was  based  upon  and  assumed  the 
validity  of  the  order  of  July  11,  1887;  but  intermediate  tlie 
making  of  tjiat  order  and  the  giving  notice  of  the  motion,  the 
respondents  had  obtained  a  judgment  of  tlie  Superior  Court  of 
Buffalo  adjudging  that  the  order  was  a  nullity,  which  judgment 
was  in  force  when  notice  of  the  motion  was  given.  It  is 
manifest  that  the  existence  of  this  judgment  was  an  unanswer- 
able defense  to  the  motion. 

"  The  respondents  had  no  standing  to  insist  upon  the  benefit 
of  an  order  which,  by  a  judgment  procured  by  them  and  upon 
which  so  far  as  appears  they  relied,  had  been  declared  to  be 
void.  This  point  was  presented  to  the  court  by  the  appellant 
upon  the  preliminary  hearing  of  the  motion  as  an  answer 
thereto.  Thereupon  the  respondents  stipulated  that  the  judg- 
ment should  be  amended  by  striking  out  the  provision  therein, 
declaring  the  order  of  July  11,  1887,  to  \ye  a  nullity,  and  also 
s,  provision  based  upon  that  adjudication.  This  stipulation 
was  given  as  a  condition  of  the  hearing  of  the  motion,  and 
having  been  assented  to  by  both  sides,  the  hearing  proceeded 
and  resulted  in  the  granting  of  the  motion  and  an  order 
appointing  new  commissioners.  From  this  last  order  the  rail- 
road company  appealed  to  the  General  Term  and,  upon  motion 
there  made  by  the  respondents,  the  court  dismissed  the  appeal 
on  the  ground  that  the  appellant  had  obtained  an  advantage 
by  the  stipulation  referred  to,  which  precluded  it  from  appeal- 
ing from  the  order.     This  appeal  is  from  the  order  of  dismissal. 

"  We  are  unable  to  perceive  any  just  basis  for  the  action  of 

the  General  Term.     The  stipulation  was  made  to  remove  an 

obstacle  in  the  way  of  the  respondents,  which,  unless  removed, 

would  necessarily  defeat  their  motion.     It  was  made  for  their 
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benefit  and  in  aid  of  their  own  purposes.  The  appellants 
objected  to  the  hearing  of  the  motion,  as  they  had  a  right  to 
do,  until  this  bar  was  taken  out  of  the  way.  The  respondents 
could  have  abandoned  the  motion  and  rested  upon  the  judg- 
ment if  they  had  cliosen  so  to  do.  They  could  not  retain  the 
judgment  and  at  the  same  time  avail  themselves  of  a  right 
under  an  order  which  that  judgment  annulled.  The  advant- 
age which  accrued  to  the  appellant  from  the  modification  of 
the  judgment  was  incidental.  The  respondents  could  not 
attain  their  purpose  without  giving  the  stipulation,  and  the 
effect  of  the  stipulation  of  necessity  relieved  the  appellants 
from  those  provisions  in  the  judgment  covered  by  the 
stipulation. 

"  The  rule  that  a  party  cannot  appeal  from  an  order  under 
which  he  has  accepted  a  benefit  has,  we  think,  no  application. 
The  stipulation  preceded  the  making  of  the  order  and  was  a 
preliminary  step  to  enable  the  respondents  to  jiave  a  hearing 
of  the  motion  on  the  merits.  They  elected  to  abandon  the 
judgment  in  their  own  interest  and  not  in  that  of  the 
appellant's. 

"  The  point  that  the  appellant  has  foreclosed  its  right  of 
appeal  by  appearing*  before  the  commissioners,  pending  the 
appeal  from  the  order  and  cross-examining  witnesses,  is  not 
well  taken.  This  was  a  reasonable  precaution  in  view  of  the 
contingency  of  the  afiirmance  of  the  order.  The  appellant 
might  have  applied  for  a  stay  of  proceedings,  but  it  was  not 
bound  to  do  so.     {Barker  v.  White,  58  N.  Y.  204.) 

"  We  think  the  order  dismissing  the  appeal  should  be 
•reversed  and  the  matter  be  remitted  to  the  Supreme  Court  to 
hear  and  determine  the  appeal  from  the  order  on  the  merits.'* 

John  G,  Milhnni  for  appellant. 

Spencer  Clinkm  for  respondents, 

Andrews,  J.,  reads  for  reversal. 
All  concur. 
Order  reversed. 
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James  H.  Hooker,  Respondent,  v.  The  City  of  Rochestek, 

Appellant. 

In  an  equity  action,  where  a  question  of  fact  covering  the  whole  case  is 
submitted  to  the  Jury,  and  the  right  to  the  equitable  relief  sought  fol- 
lows upon  the  adoption  by  the  court  of  the  findings  of  the  jury,  the 
court  may  at  once,  upon  adoption  of  the  finding,  direct  judgment  with- 
out further  trial. 

In  such  case  the  omission  of  the  court  to  make  findings  of  fact  and  law  is 
an  irregularity  merely;  the  remedy  of  the  defeated  party,  if  he  is 
entitled  to  any  relief,  is  by  motion,  not  by  appeal. 

(Argued  March  10,  1891;  decided  March  17,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  lifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  January,  1891,  which  affirmed  a 
judgment  in  favor  of  plaintiff,  entered  upon  a  verdict  and 
granting  an  injunction. 

The  following  is  the  opinion  in  full : 

"  There  seems  to  be  no  reasonable  ground  for  this  appeal.. 
This  was  an  equitable  action  for  an  injunction  and  for  damages. 
The  right  of  the  plaintiff  to  damages  has  been  adjudicated  by 
three  several  judgments  in  his  favor,  received  prior  to  the 
present  one,  based  upon  the  same  wrong,  the  cases  differing 
only  in  respect  of  the  period  for  which  damages  were  given 
for  the  nuisance  complained  of.  The  right  to  an  injunction 
follows  as  a  matter  of  course  from  the  continuing  character  of 
the  injury,  and  this  also  has  been  adjudicated  in  other  actions  by 
other  parties  similarly  situated.  ( C7t apman  v.  C!ti/  of  RocheHteVy 
110  N. Y.  273 ;  Jaclc^on  v.  City  (yf  Rochester,  35  K.T.  S.  R.  73.) 

"  The  sole  ground  of  the  appeal  is  that  it  was  irregular  for 
the  judges  at  Special  Term  to  make  an  order  for  judgment  for 
the  damages  found  by  the  jury,  and  for  an  injunction,  without  a 
trial  of  the  question  whether  the  plaintiff  was  entitled  to  equit- 
able relief  and  a  decision  stating  the  findings  of  fact  and  law. 

"  There  was  but  one  issue  of  fact  in  the  case  and  that  was 
submitted  to  the  jury  and  was  found  in  favor  of  the  plaintiff. 

"  The  plaintiff's  attorneys  then  moved  at  Special  Term  upon 
notice  for  judgment  upon  the  verdict  and  for  an  injunction. 
The  defendant's  attorney  on  the  hearing  of  the  motion  con- 
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tented  himself  with  objecting  simply,  without  suggesting  that 
there  was  further  evidence  in  the  case  or  that  there  was  any 
informality  in  the  application. 

"  The  order  for  judgment  recites  that  it  was  made  on  the 
pleadings,  the  verdict  and  the  evidence  in  the  case,  and  the 
court,  without  making  any  special  findings,  ordered  judgment 
in  favor  of  the  plaintiff  for  damages  as  found  by  the  jury  and 
for  an  injunction,  and  pursuant  thereto  judgment  was  entered. 
The  appeal  is  from  the  order  and  judgment. 

"  It  must  be  assumed  that  the  court  adopted,  as  it  had  a 
right  to  do,  the  verdict  of  the  jury  upon  the  issue  of  fact. 
There  was  then  nothing  left  to  be  tried.  The  verdict  covered 
the  whole  ground  of  controversy  on  the  facts,  and  the  right  of 
tlie  plaintiff  to  an  injunction  followed  upon  the  adoption  by  the 
court  of  the  finding  of  the  jury.  {Ilmmnxyiid  v.  Morgan^  101 
N.  Y.  179 ;  Aclier  v.  Leland,  109  id.  5.) 

''  The  correct  practice  was  for  the  judge  to  have  made  a  find- 
ing of  fact  and  law,  but  this  was  an  irregularity  merely.  The 
defendant's  counsel  did  not  so  far  as  appears  object  to  the  form 
of  procedure  or  make  any  request  for  a  formal  trial  or  findings. 
It  would  be  the  sheerest  teclmieality  to  reverse  tlie  judgment 
or  order  for  the  reason  suggested.  If  the  defendant  was  enti- 
tled to  any  relief,  the  remedy  was  by  motion. 

^'  The  judgment  and  order  should  be  aflSrmed,  with  costs." 

Henry  J.  Sullwan   for  appellant. 

Eugene  Van  Voarhis  for  respondent 

Andrews,  J.,  reads  for  affirmance. 
All  concur. 
Order  affinned. 


Charles  B.   Graves,  Respondent,  i\  Augusta  C.  Graves, 
Individually  et  al.,  as  Executors,  etc..  Appellants. 

(Argued  February  27,  1891;  decided  March  20,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
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made  October  10,  1889,  directing  judgment  in  favor  of  plain- 
tiff upon  a  case  agreed  upon  on  submission  of  controversy 
without  action. 

Frank  M.  Loomis  and  Addbert  Moot  for  appellants. 

Henry  W.  Sprague  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


Fbederio  G.  Smedley,  as  Assignee,  etc.,  Respondent,  v. 
George  V.  Smith  et  al.,  Appellants. 

(Argued  March  4,  1891;  decided  March  20,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York,  entered 
upon  an  order  made  December  19,  1889,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  without  a  jury. 

Frederic  R,  Couderi  and  Arthur  Furher  for  appellants.. 

WiUia/m  F.  McRae  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Application  for  the  Eevocation  of  Pro- 
bate of  the  Last  Will  and  Testament  of  Michael  McMahon, 
Deceased. 

(Argued  March  4,  1891 ;  decided  March  20,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  10,  1889,  which  affirmed  a  decree  of 
the  surrogate  of  Kings  county,  dismissing  the  petition  of  con- 
testant to  set  aside  the  probate,  and  ratifying  and  affirming  the 
probate  of  the  will  above  mentioned. 
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MattJvew  Hale  and  William  D.  Veeder  for  appellant 

William  E,  Oshom  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Ed\vin  Wallace  et  al.,  Appellants,  v.  James  O'Gorman,  as 
Assignee,  Respondent. 

(Submitted  March  5,  1891;  decided  March  20,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  20,  1889,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  .of  the  court  on  trial  at 
Special. Term. 

A.  IL  GUason  for  appellant. 

J,  i?.  O^  Gorman  and  W,  A,  Poucher  for  respondent. 

Agree  to  affinn  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


William  E.  Stillings,  as  Assignee,  etc.,  Appellant,  v.  George 
A.  Haggerty,  as  Executor,  etc..  Respondent. 

(Argued  March  5,  1891;  decided  March  20,1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  tlie  first  judicial  department,  entered  upon  an  order 
made  January  13,  1891,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Archibald  C.  Sh^^n stone  for  appellant. 

Gihson  PutzeJ  fur  resix>ndent. 

Agree  to  affirm  ;  no  oi)inion. 
All  concur. 
Judgment  affirmed. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 
Theodore  W.  Myers,  as  Comptroller,  etc.,  Appellant. 

(Argued  March  5,  1891;  decided  March  20,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  ttie  Snpreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  4,  1891,  which  affirmed  a  judgment  entered 
upon  the  report  of  a  referee  directing  a  peremptory  writ  of 
mandamus  to  issue  and  requiring  defendant,  as  comptroller  of 
the  city  of  New  York,  to  draw  his  warrant  on  the  chamber- 
lain of  said  city  for  an  amount .  remaining  unpaid  of  state 
taxes. 

J,  W.  M,  Newlin  and  George  S.  Coleman  for  appellant. 

Wifliam  A.  Poste  for  respondent. 

Agree  to  affirm  on  opinion  of  General  Term. 
All  concur  (Gray,  J.,  in  result),  except  O'Brien,  J.,  not 
sitting. 

Judgment  affirmed. 

William  H.  Rutty,  Respondent,  v.  Consolidated  FRurr  Jar 
Company,  Appellant. 

(Argued  March  6,  1891;  decided  March  20,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  2,  1891,  whicli  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict  directed  by  the  court  and 
Affirmed  an  order  denying  a  motion  for  a  new  trial. 

Z.  A,  Fuller  for  appellant. 

John  E.  Eustis  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


640  MEMORANDA  OF 

The  People  ex  rel.,  D.  Willis  James  et  al.,  Kespondents,  tv 
Edward  Gilon  et  al.,  as  Assessors,  etc.,  Appellants. 

(Argued  February  23,  1891;  decided  April  14,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  at  the  November 
term,  1890,  which  reversed  on  certiorari  an  assessment  of  the 
expenses  of  a  street  improvement  made  by  the  board  of 
assessors  of  the  city  of  l\ew  York. 

The  following  is  the  mem,,  handed  down  herein : 

"  This  case  does  not  differ  in  any  material  respect  from  that 
of  People  ex  rd,  Davidson"^  against  the  same  defendants,  and 
is,  necessarily,  determined  "by  the  conclusions  reached  in  that 
case. 

"  The  order  of  the  General  Term  should  be  reversed  and 
the  writ  dismissed,  with  costs." 

Dcuoid  J,  Dean  and  George  L,  Sterling  for  appellants. 

Truinan  H.  Baldwin  for  respondents. 

.    Kugeb,  Ch.  J.,  reads  mem.  for  reversal  and  for  dismissal  of 
writ 

All  concur. 

Ordered  accoi*dingly. 

In  the  Matter  of  the  Application  of  Cynthia  D.  Eood  to- 
Kevoke  the  Probate  of  the  Will  and  Codicil  of  Lyman^ 
^oule,  Deceased. 

(Argued  March  6,  1891;  decided  April  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1890,  which  aflSrmed  a  decree 
of  the  surrogate  of  Cayuga  county  denying  and  dismissing 
the  petition  herein. 

♦  Ante.  p.  147. 
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M.  M,  Waters  for  appellant. 

Martin  A,  Knapp  and  IL  V,  Ilowland  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Application  of  The  Department  of 
Public  Works,  etc.,  of  the  City  of  New  York,  Kelative  to 
the  Opening  of  One  Hundred  and  Eighty-first  Street, 
between  Tenth  and  Eleventh  Avenues. 

(Argued  March  9,  1891;  decided  April  14,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  29, 
1890,  which  modified  and  aflSrmed  as  modified,  an  order  of 
Special  Term  vacating  in  part  an  order  confirming  report  of 
the  commifisioners  of  estimate  of  assessment  herein* 

James  A.  Deeving  for  appellant. 

'  Peter  B,  Olney  for  respondent 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  Estate  of  Eli  B.  Smith,  Deceased. 

(Argued  March  9,  1891;  decided  April  14,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  January  23, 
1891,  which  affirmed  a  decree  of  the  Surrogate's  Court  of  Erie 
county,  charging  the  appellant,  a  trustee  under  the  will  of  Eli 
B.  Smith,  deceased,  with  costs  personally. 

Spencer  Clvnton  for  appellant. 

John  G,  Milhurn  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 

Sickels — Vol.  LXXXI.        81 
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Abdel  Wahed  El  Tazi,  Appellant,  v.  Abraham  Stein, 
Impleaded,  etc.,  Respondent 

(Argued  March  9,  1891;  decided  April  14,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  Jc^nuary  16, 1891, 
which  reversed  an  order  of  Special  Term  denying  a  motion  to 
vacate  an  order  for  the  examination  of  defendant  Stein  as  a 
witness  before  trial. 

Joseph  Fettretch  for  appellant. 

J.  Hampden  Dougherty  for  respondent 

Agree  to  dismiss  appeal ;  no  opinion. 
.    All  concur. 
Appeal  dismissed. 


Fannie  Bean,  Respondent,  u  George  W.  Carleton  etal., 

Appellants. 

{Argued  March  10,  1891;  decided  April  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  12,  1891,  which  aflSrmed  a  judgment  in  favor 
of  plaintiflp  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

Ira  D,  Warren  for  appellant. 

Alfred  B.  Cruick^hanh  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affinned. 


CAUSES  NOT  KEPOKTED  IN  FULL.        643 

Fbancis  B.  Brewer,  Respondent,  v.  James  E.  Ford, 
Appellant. 

(Submitted  March  10.  1891;  decided  April  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Snpreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  January  23,  1891,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict,  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

Framk  C.  Ferguson  for  appellant. 

Williafn  C,  Fitch  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur. 

Judgment  affirmed. 


Kate  Hagan,  as  Administratrix,  etc..  Appellant,  u  The  Cmr 
OF  Brooklyn,  Respondent. 

A  municipal  officer  unlawfully  removed  from  office,  to  which  another  per- 
son has  been  appointed,  and  who  has  not  by  certiorari,  or  otherwise, 
obtained  a  reversal  of  the  order  of  removal  or  a  reinstatement,  but  who 
has  acquiesced  in  such  removal,  cannot  recover  from  the  corporation 
the  compensation  incident  to  the  office  accruing  after  his  removal  and 
during  the  period  in  which  he  performed  no  service.  The  question  as 
to  the  title  to  the  office  cannot  be  tried  in  an  action  to  recover  the  salary. 

(Submitted  March  10,  1891;  decided  April  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  May  27, 1889, 
which  affirmed  a  judgment  dismissing  plaintiff's  complaint  on 
trial.  This  action  was  brought  to  recover  the  salary  attached 
to  the  office  of  fireman  in  the  fire  department  of  the  city  of 
Brooklyn. 

The  following  is  the  ja^m,  of  opinion  : 

"  We  think  that,  under  the  authorities,  this  action  cannot 
be  supported.  The  rule  deducible  from  an  examination  of  the 
Various  cases  on  the  subject  in  this  state  is  to  the  effect  that  a 
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public  officer,  unlawfully  removed  from  office  to  which  another 
person  is  appointed,  and  who  acquiesces  in  such  removal  and 
has  not,  by  certiorari  or  otherwise,  obtained  a  reversal  of  the 
order  removing  him,  or  a  reinstatement  in  the  vacated  term  by 
the  board  having  authority  to  make  it,  cannot  recover  from 
the  corporation  the  compensation  incident  to  the  office,  accru- 
ing during  the  period  in  whicli  he  performed  no  service. 
{Nichols  V.  MacLean^  101  N.  Y.  526 ;  Mc  Veamj  v.  Mayor^ 
etc.y  80  id.  190 ;  Dolan  v.  Mayor^  etc,^  68  id.  274 ;  Fitzsiw- 
mons  V.  City  of  Brooklyn^  102  id.  536.) 

"  In  an  action  to  recover  the  salary  of  a  public  office,  the 
title  to  the  office  necessarily  comes  in  question,  and  that  ques- 
tion cannot  be  tried  in  such  action.  {Iladley  v.  City  qf 
Albany,  33  N.  Y.  606.) 

^^  These  propositions  necessarily  lead  to  an  affirmance  of  the 
judgment  of  the  court  below." 

Edward  F.  O^Dwyer  for  appellant. 

Ahmet  F,  Jenha  for  respondent. 

Per  Cxiriam  opinion  for  affirmance. 
All  concur. 
Judgment  affirmed. 


John  H.  Maginnis,  by  Guardian,  etc..  Appellant,  v.  TheCitt 
OF  Brooklyn,  Respondent. 

(Submitted  March  10,  1891;  decided  April  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  of  the  City  Court  of  Brooklyn,  entered  upon  an  order 
made  October  28,  1889,  which  affirmed  a  judgment  entered 
upon  an  order  dismissing  the  plaintiff's  complaint  on  trial. 

William  G.  Cooke  for  appellant. 

Almet  F,  Jenks  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Peteb  p.  Latourette  et  al.,  Appellants,  v.  Henry  II. 
Persons,  Respondent. 

(Argued  March  11,  1891;  decided  April  14,  1891.)  .    - 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  October,  1888,  which  aflirmed  a 
judgment  in  favor  of  defendant  entered  upon  a  verdict 
directed  by  the  court  and  affirmed  an  order  denying  a  motion 
for  a  new  trial. 

Frank  Brundage  for  appellants. 

Charles  W,  Sickmoji  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Leander  Fitts,  as  Receiver,  etc.,  Respondent,  v.  Nelson 
Beardsley,  Impleaded,  etc..  Appellant. 

Same,  Respondent,  v.  Same,  Appellant. 

(Argued  March  11,  1891;  decided  April  14,  1891.) 

Appeals  from  judgments  of  the  General  Term  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  upon 
orders  made  October  1,  1889,  which  modified,  and  affirmed  as 
modified,  judgments  in  favor  of  plaintiflE  entered  upon  decisions 
of  the  court  on  trial  at  Special  Term. 

John  D.  Teller  for  appellant. 

II.  V.  Howland  and  Serena  E:  Payne  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgments  affirmed. 
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"WiNFiELD  H.  BossouT,  Respondent,  v.  The  Rome,  Water- 
town  AND  Ogdensburq  Railroad  Company,  Appellant. 

(Argued  March  13,  1891;  decided  April  14,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  July  1,  1890, 
which  reversed  a  judgment  entered  upon  an  order  dismissing- 
the  complaint  on  trial  at  Circuit  and  granted  a  new  trial. 

William  IT.  Gilman  for  appellant. 

D.  G.  Griffin  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 

Judgment  affirmed  and  judgment  absolute  ordered  on  stipu- 
lation for  plaintiff. 


William  H.  Townsend,  Respondent,  v.  Robert  Allen,  Jr.^ 
as  Executor,  etc..  Impleaded,  etc.,  Appellant. 

(Argued  March  13,  1891;  decided  April  14,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  October  6,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee. 

John  li.  Treaidder  for  appellant. 

WiUmm  Man  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

The  Dutch  Reformed  Church  of  the  Town  of  Cummit^ 
New  York,  Respondent,  v.  William  L.  Harder  et  al.^ 
Appellants. 

(Argued  March  21,  1891;  decided  April  14,  1891.) 

Ap?eal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
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made  November  25,  1890,  which  aflSnned  a  judgment  in  favor 
of  plaintiff,  entered  upon  a  verdict. 

M,  S.  Wilcox  and  Wm,  C,  Lamont  for  appellants. 

F,  R,  Gilbert  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


The  People  ex  rel.  Isaac  Lichtenstein,  Appellant,  v.  Thomas 
C.  Hodgson,  as  Sheriff,  etc.,  Respondent. 

Where,  in  proceedings  against  a  husband  for  a  failure  to  support  his  wifo 
according  to  his  means,  he  lias  been  adjudged  a  disorderly  person  and 
required  to  give  a  bond  for  her  support,  or  failing  in  that,  to  be  impris* 
oned,  from  which  decision  he  lias  appealed,  and  upon  giving  an  undertak 
ing  has  been  discharged  from  arrest,  the  proceedings  are  not  a  bar  to  th« 
issuing  of  another  warrant  pending  the  appeal  upon  a  second  complaint 
for  the  same  cause,  and  his  arrest  thereunder;  the  subsequent  neglect  is 
the  commission  of  a  new  offense,  for  which  he  is  liable  to  arrest  and 
trial. 

It  seenis  that  if  the  husband  had  been  imprisoned,  in  pursuance  of  the  first 
conviction,  or  had  given  an  undertaking,  as  required,  for  the  support  of 
his  wife,  he  could  not,  during  such  imprisonment  or  the  life  of.  the 
undertaking,  have  been  imprisoned  for  a  similar  offense. 

Where,  in  such  proceedings  the  defendant  denies  that  he  is  the  husband  of 
the  complainant,  the  justice  has  jurisdiction  to  try  the  question. 

Where  jurisdiction  is  given  to  a  magistrate  to  try  an  offense  he  maj 
determine  every  question  necessary  to  the  finding  of  the  guilt  or  inno- 
cence of  the  person  on  trial. 

(Submitted  April  13,  1891;  decided  April  21,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supremo 
Court  in  tlie  fifth  judicial  department  made  the  first  Tuesday 
of  January,  1891,  which  affirmed  an  order  of  Special  Term 
dismissing  a  writ  of  habeas  corpus  and  remanding  the  relator 
to  the  custody  of  the  sheriif  of  Monroe  county. 

On  tlie  12th  day  of  May,  1890,  Dora  Lichtenstein  made 
complaint  before  a  ])olice  justice  of  Rochester,  charging  the 
relator,  her  alleged  husband,  with  being  a  disorderly  person, 
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in  that  he  neglected  to  provide  for  her  a  support  according  to 
his  means.  Such  proceedings  were  liad  that  on  May  sixteenth 
he  was  adjudged  a  disorderly  person  and  directed  to  give  a 
bond  for  his  wife's  support,  or,  failing  in  that,  to  be  imprisoned 
in  the  Monroe  county  penitentiary  for  six  months.  An  appeal 
by  the  relator  to  the  Court  of  Sessions  was  immediately  per- 
fected, and  he  gave  an  undertaking  and  was  discharged  pend- 
ing the  appeal.  On  June  thirtieth  thereafter,  while  the  appeal 
was  pending  and  undetermined,  upon  complaint  of  his  wife, 
another  warrant  for  the  same  cause  was  issued  by  the  police 
justice  against  the  relator,  and  on  the  following  day  he  was 
arrested  and  brought  before  the  justice,  who,  not  being  ready 
to  proceed  with  the  case,  issued  a  warrant  directed  to  the 
sheriff  requesting  him  to  receive  and  detain  the  relator  to 
answer  tlie  charges  pending  before  him.  In  order  to  be 
relieved  from  imprisonment  and  detention  under  the  last  two 
warrants,  the  relator  procured  a  writ  of  habeas  corpus  from  a 
justice  of  the  Supreme  Court,  returnable  l>efore  him  at  a 
Special  Term,  and  in  obedience  to  the  writ  the  relator  was 
produced,  and  the  sheriff  returned  that  he  held  him  by  virtue 
of  the  warrant  last  named.  The  relator  traversed  the  return 
and  a  hearing  upon  the  petition,  return  and  traverse  was  had, 
and  a  final  order  was  made  dismissing  the  writ  and  remanding 
the  relator  to  the  custody  of  the  sheriff. 

The  following  is  the  opinion  in  full : 

"  It  is  claimed  on  behalf  of  the  relator  that  his  conviction 
upon  the  first  complaint  was  a  bar  to  the  subsequent  proceed- 
ings, and  that  the  justice  had  no  jurisdiction  to  issue  the  second 
warrant.  If  he  had  been  imprisoned  in  pursuance  of  the  first 
conviction,  or  had  given  an  undertaking  for  the  support  of  his 
wife,  as  was  required  by  the  statute,  and  the  decision  of  the 
police  justice,  he  could  not,  during  the  pendency  of  his  impris- 
onment, or  the  life  of  the  undertaking,  have  been  proceeded 
against  again  for  not  supporting  his  wife.  But  he  did  not  give 
the  undertaking,  and  was  not  imprisoned.  He  was  at  large 
and  in  a  condition  where  it  was  possible  for  him  to  discharge 
the  obligations  cast  upon  him  by  the  law,  to  support  his  wife 
according  to  his  means,  and  for  his  neglect  to  provide  for  her 
support,  he  committed  a  new  offense  and  exposed  himself  to 
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the  new  complaint  and  conviction,  and  the  previous  conviction 
for  his  neglect  and  refusal  at  that  time  to  support  his  wife  fur- 
nished no  defense  to  the  second  proceeding.  At  any  time  sub- 
sequent to  his  first  conviction,  when  he  neglected  to  support 
his  wife  according  to  his  means,  he  committed  a  new  offense 
for  which  he  could  be  arrested  and  tried,  and  these  proceed- 
ings could  be  repeated  until  he  consented  to  support  his  wife, 
or  gave  an  undertaking  for  her  support,  or  until  he  was  actually 
in  prison  under  some  conviction. 

**  The  further  ground  for  questioning  the  jurisdiction  of  the 
police  justice  is  that  the  relator  denied  that  he  was  the  husband 
of  the  complainant,  and  that,  therefore,  the  police  justice  had  no 
jurisdiction  to  try  the  question  of  marriage  and  thus  ascertain 
whether  he  was  in  fact  her  husband.  If  this  claim  be  well 
founded,  then  in  all  cases  where  a  husband  is  proceeded  against 
for  neglecting  to  support  his  wife  before  any  magistrate,  he 
may  oust  the  magistrate  of  jurisdiction  by  simply  putting  in  issue 
his  lawful  maiTiage.  Where  a  husband  is  proceeded  against 
under  the  statute  the  justice  has  jurisdiction  to  try  everj'^  ques- 
tion involved  in  the  complaint,  and  there  is  nothing  in  the  law 
or  in  reason  that  should  prevent  him  from  ascertaining  whether 
the  defendant  is  the  husband  of  the  complainant.  It  is  a  gen- 
eral rule  with  no  exceptions,  that  where  jurisdiction  is  given 
to  a  magistrate  to  try  an  offense,  he  may  determine  every  ques- 
tion necessary  to  the  finding  of  the  guilt  or  innocence  of  tlie 
person  on  trial. 

"  For  these  reasons,  and,  also  for  the  more  technical  reasons 
specified  in  the  opinion  below,  we  think  the  order  should  be 
aflirmed  " 

J.  B.  M,  Stephens  for  appellant. 

George  A.  Benton^  and  Hmoard  II.  TTi^n^r  for  respondent. 

Earl  J.,  reads  for  affirmance. 
All  concur. 
Order  affirmed. 
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Andrew  J.  Shiem  et  al.,  Respondents,  v.  Sigismund  B. 
WoRTMANN  et  al.,  Appellants. 

The  Court  of  Appeals  has  no  jurisdiction  to  review  the  discretion  of  the^ 
court  below  in  granting  an  extra  allowance,  where  no  rule  of  law  is  vio- 
lated, or  in  refusing  an  extra  allowence,  unless  such  refusal  has  been  based 
upon  the  ground  of  want  of  authority,  thus  presenting  a  question  of  law. 

(Submitted  April  18,  1891;  decided  April  21,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  July  18,  1890, 
which  reversed  an  order  of  Special  Term  granting  defendants 
an  extra  allowance. 

The  following  is  the  opinion  in  full : 

"  The  facts  of  this  case  were  such  that  the  court  beldw,  in 
the  exercise  of  its  discretion,  could  liave  granted  or  refused  an 
extra  allowance  to  the  defendants.  They  made  a  motion  at  a 
Special  Term  for  an  extra  allowance,  and  it  was  denied  upon 
the  ground  that  the  action  was  not  difficult  and  extraordinary. 
Upon  an  appeal  to  the  General  Term  this  order  was  reversed,, 
upon  the  ground  that  the  case  was  a  proper  one  for  an  extra 
allowance,  and  it  was  there  ordered  that  the  motion  be  remit- 
ted to  the  Special  Term,  '  to  be  settled  as  to  the  amount  of  the 
extra  allowance,'  and  thereafter  the  Special  Term,  after  hear-^ 
ing  counsel  for  both  parties,  made  an  order  granting  the 
defendants  an  extra  allowance  of  $500.  The  plaintiffs  appealed 
from  that  order  to  the  General  Tenn,  where  it  was  reversed, 
and  then  the  defendants  appealed  to  this  court. 

"We  have  many  times  decided  that  this  court. has  no  juris- 
diction to  review  the  discretion  of  the  court  below  in  granting 
an  extra  allowance  where  no  rule  of  law  is  violated,  or  in 
refusing  an  extra  allowance  unless  such  refusal  has  been  based 
upon  a  want  of  authority,  thus  presenting  a  question  of  law, 

"  It  does  not  appear  upon  what  ground  the  order  appealed 
from  was  based.  If  the  judges  composing  the  General  Term, 
after  deciding  upon  tlie  prior  appeal  that  the  defendants  were 
entitled  to  an  extra  allowance,  upon  the  subsequent  appeal 
changed  their  minds  and  concluded  that  no  extra  allowance 
should  be  made,  we  know  of  no  reason  why  they  could  not  do 
so  without  subjecting  their  conclusion  to  review  in  this  court. 
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Having  once  decided  tliat  the  defendants  were  entitled  to  an 
extra  allowance,  they  could  have  granted  a  i-eargument  and 
changed  their  decision ;  but  having  ordered  the  motion  to  be 
heard  at  Special  Term,  when  it  came  before  them  the  second 
time  they  could,  in  the  exercise  of  their  discretion,  reach  a 
different  conclusion  from  that  which  they  had  come  to  upon 
the  prior  appeal,  and  in  holding  that  the  defendants  were 
entitled  to  no  extra  allowance  they  were  exercising  a  discretion 
which  cannot  be  reviewed  in  this  court. 

"But  it  is  more  probable  that  upon  the  last  appeal  tlie 
judges  of  the  General  Term  came  to  the  conclusion  tliat  the 
extra  allowance  granted  at  the  Special  Term  was  too  large, 
and  for  that  reason  reversed  the  order,  and  if  that  was  the 
ground  upon  which  their  decision  was  based,  it  was  clearly  , 

discretionary  and  not  subject  to  revision  here.  So,  that  in 
in  any  view  that  can  be  taken  of  this  case,  we  have  no  juris- 
diction to  review  the  order  appealed  from. 

"  The  appeal  should  be  dismissed,  with  costs." 

Edward  W.  S,  Johnston  for  appellants. 

William  J,  Gaynor  for  respondents. 

Earl,  J.,  reads  for  dismissal  of  appeal. 
All  concur. 
Appeal  dismissed. 

Lewis  L.  Fosdick  et  al.,  Executors,  etc.,  Appellants,  v.  The  '142  67i 

Town  of  Hempstead,  Impleaded,  etc.,  Respondent. 

A  motion  for  a  reargument  must  be  founded  on  papers,  showing  that  some 
question  decisive  of  the  case  and  duly  submitted  by  counsel  has  been 
overlooked  by  the  court,  or  that  the  decision  is  in  conflict  with  the 
statute,  or  a  controlling  decision  to  which  the  attention  of  the  court  was 
not  drawn  through  the  neglect  or  inadvertence  of  counsel. 

(Submitted  April  13,  1891;  decided  April  21,  1891.) 

Motion  for  a  reargument. 
The  case  is  reported  in  125  N.  Y.  581. 
The  following  is  the  opinion  in  full : 

"  This  is  a  motion  for  a  reargument,  and  the  moving  papers 
do  not  show  a  single  ground  recognized  by  this  court  as  a 
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proper  foundation  for  the  motion.  The  learned  couneel  for 
the  defendant  argued  orally  every  proposition  in  the  case  with 
zeal  and  ability.  The  court  has  decided  against  him,  not  on 
account  of  his  failure  to  properly  present  his  views  for  the 
defendant,  but  because  after  mature  and  careful  deliberation 
it  has  differed  with  the  learned  counsel  in  his  contention  as  to 
the  proper  construction  of  the  will. 

"  Many  years  ago  the  court  announced  the  rule  which  should 
govern  in  this  class  of  motions. 

"  In  Mo^mt  v.  MitcJiM  (32  N.  Y.  702)  it  was  stated  that  a 
motion  for  reargument  should  be  founded  on  papers  showing 
that  some  question  decisive  of  the  case  and  duly  submitted  by 
'Counsel  has  been  overlooked  by  the  court,  or  that  the  decision 
is  in  conflict  with  the  statute  or  a  controlling  decision  to  which 
the  attention  of  the  court  was  not  drawn  through  the  neglect 
or  inadvertence  of  counsel. 

"  In  Marine  Nat  Bank  v.  Nat.  City  Bank  (59  N.  Y.  67 
at  73),  the  same  rule  was  again  alluded  to  and  announcement 
again  n^de  that  the  court  would  adhere  to  it,  and  that  motionfi 
for  a  reargument  would  not  be ,  entertained  unless  counsel 
brought  the  case  within  the  rule. 

"  Judging  by  the  character  of  the  papers  upon  which  motions 
of  this  nature  are  now  frequently  made,  we  should  assume  that 
the  profession  has  lost  sight  of  the  rule,  for  in  most  of  the  cases 
which  have  lately  come  under  our  notice,  there  has  been  an 
entire  failure  to  comply  with  its  requirements,  and  the  motion 
has  been  made  simply  because  the  unsuccessful  counsel  has 
thought  that  he  would  like  to  again  argue  the  very  questions 
he  had  already  submitted  to,  and  which  had  been  expressly 
decided  by  the  court. 

"  While  it  is  very  possible  that  we  err  in  many  cases,  yet  the 
rule  adopted  in  regard  to  rearguments  is  a  proper  one,  con- 
sidering the  fact  that  there  must  be  at  some  point  an  end  of 
litigation,  and  after  counsel  has  had  his  day  in  this  court  and 
has  been  unsuccessful  in  his  case,  it  is  but  fair  to  the  court  and 
to  other  litigants  who  are  pressing  to  be  heard,  that  a  case 
should  be  made  such  as  the  court  has  decided  to  be  necessarv 
before  entertaining  the  question  of  the  propriety  of  granting 
a  reargument. 
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"  In  the  case  now  before  ns  the  point  upon  which  we  decided 
it  was,  in  fact,  discussed  in  the  opinion  at  the  Greneral  Term, 
and  the  learned  judge  said  that  the  testator  meant  by  the  word 
'poor^  those  persons  only  who  formed  a  class  defined  by  law 
and  which  class  was  limited  to  those  poor  persons  that  the  town 
was  compelled  by  law  to  support.  The  counsel  for  the  appel- 
lant in  this  court  argued  the  point  at  some  length,  and  the 
brief  of  the  counsel  for  the  respondent  is  quite  full  upon  the 
same  point.  This  court,  in  its  opinion,  has  discussed  the 
question  and  it  has  been  decided.  The  counsel  now  asks  for 
a  reargument  simply  because  he  desires  to  present  further 
views  upon  the  same  question  which  has  been  already,  and 
after  full  argument,  carefully  considered  and  decided  by  us. 
It  is  a  mistake  for  counsel  to  assume  that  any  particular  portion 
of  his  argument,  which  has  not  been  the  subject  of  express 
reference  in  the  opinion,  has  been  overlooked.  It  is  scarcely 
possible  within  the  bounds  of  an  ordinary  opinion  to  meet  and 
answer  every  argument  which  has  been  made  by  counsel 
orally  or  which  may  be  in  his  brief.  Many  of  the  reasons 
now  prominently  set  forth  by  counsel  to  strengthen  liis  con- 
tention as  to  the  meaning  of  the  ^or^poor  in  the  will  of  the 
testator  were  the  subject  of  our  consultation,  but  in  the  result 
arrived  at  it  was  not  thought  necessary  that  each  should  be 
referred  to  and  the  answers  given  which  we  thought  sufficient. 

"  We  see  no  reason  for  altering  our  view  of  the  meaning  of 
the  word  jpoor^  as  used  by  the  testator,  if  we  should  come  to  a 
consideration  of  the  question  de  novo.  But  we  think  that  the 
attention  of  counsel  should  be  called  again  to  our  rule  on  tlie 
subject  of  motions  for  a  reargument,  and  that  as  this  motion 
is  not  founded  upon  any  ground  recognized  by  this  court  as 
sufficient  to  warrant  our  entertaining  it,  the  motion  should,  for 
that  reason,  be  denied,  with  costs." 

Edward  E.  Sprague  and  James  S.  Allen  for  motion. 

J.  T,  Marean  opposed. 

Peckham,  J.,  reads  for  denial  of  motion. 
All  concur. 
Motion  denied. 
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The  People  ex  rel.  Eosalie  Adele  Oakley  et  aL,  EespondentB, 
V.  Fredebiok  W.  Bleckwenn,  Treasurer,  etc.,  Appellant. 

This  case  was  argued  and  decided  with   People  ex  rel. 
OaJdey  v.  Bleckwenn  {ante^  p.  310). 


Fredebiok  J.  Fbowein  et  aL,  Appellants,  v,  Moses  Lindheim, 

Respondent. 

(Submitted  April  13,  1891;  decided  April  28,  1801.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  the  first  Monday 
of  October  1890,  which  affirmed  an  order  of.  Special  Term 
granting  defendant  discovery  of  plaintiffs'  books  to  enable 
him  to  frame  his  answer. 

Geo.  W.  Wickeraham  for  appellanta 

Emanuel  J.  Myers  for  respondent 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


The  People  of  the  State  of  New  York,  Respondent,  v.  E. 

Remington  &  Sons,  Appellants  and  Respondents. 

In  the  Matter  of  the  Claim  of  the  Lee  Arms  Company. 

(Argued  April  18,  1891;  decided  April  28,  1891.) 

Cross-appeals  from  order  of  the  General  Term  of  the 
Supreme  Court  in  the  fourth  judicial  department,  made  Feb- 
ruary 25,  1891,  which  modified,  and  affirmed  as  modified,  an 
order  of  Special  Term  directing  the  payment  of  certain 
royalties. 

William  B.  Homhlower  for  the  Lee  Anns  Co.,  appellant 
And  respondent. 
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Thomas  Richardson  for  receiver,  etc.,  respondent  and 
appellant. 

Charles  F,  Tdbor^  Attomey-Genercil^  for  respondents. 

Agree  to  affirm  on  opinion  below. 

All  concur,  except  O'Brien,  J.,  not  sittirig. 

Order  affirmed. 

In  the  Matter  of  the  Petition  of  Walter  J.  Eaton,  as  Assignee, 
etc.,  of  James  Moir,  for  Instruction  of  the  Court  in  Regard 
to  Payments  to  Preferred  Creditors. 

(Argued  April  13,  1891;  decided  April  28,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Oourt  in  the  third  judicial  department,  made  February  4, 1891, 
which  affirmed  an  order  of  Special  Term  construing  the 
assignment  of  said  James  Moir  and  giving  instruction  to  the 
assignee. 

George  L,  Stedman  for  appellant. 

Matthew  Hale  and  Marcus  T.  Hun  for  respondents. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 

Daniel  W.  Tallmadoe  et  al..  Appellants,  v.  Phineas  C. 
LouNSBUKY,  as  Treasurer,  etc.,  of  the  Republican  League 
OF  THE  U.  S.,  Respondent. 

(Argued  April  13,  1891;  decided  April  28,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  March  2,  1891,  which 
affirmed  an  order  of  Special  Term  denying  a  motion  by 
plaintiffs  to  vacate  judgment. 

Ahxander  S.  Bacon  for  appellants. 

James  A.  Blanchard  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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The  People  ex  rel.  The  New  York  Underground 
Railway  Company,  Appellant,  v.  John  Xewton  et  al., 
Respondents. 

An  action  was  commenced  by  the  People  to  vacate  the  charter  of  a  rail- 
road corporation  which  had  applied  for  a  w^it  of  mandamus  to  compel 
the  issuing  of  a  permit  to  ent«r  upon  the  streets  along  its  route  for  the 
purpose  of  commencing  the  construction  of  its  road;  an  alternative  writ 
was  granted  and  a  return  made  thereto.  The  court  denied  a  motion  by 
the  People  in  said  action  for  an  injunction  to  stay  such  proceeding  by 
mandamus,  upon  the  relator's  stipulating  that  no  permit  should  issue 
until  the  determination  of  said  action.  Before  such  determination  the 
relator,  after  a  trial  of  the  issues  presented  by  the  motion,  moved  for  & 
peremptory  mandamus,  which  motion  was  denied.  Hdd,  that  the  grant- 
ing of  the  motion  was  at  least  discretionary,  and  so  the  decision  wa& 
not  reviewable  here. 

(Argued  April  16,  1891;  decided  April  28,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  February  5, 1891,  which 
affirmed  an  order  of  Special  Term  denying  a  motion  for  a 
peremptory  writ  of  mandamus. 

The  following  is  the  opinion  in  full : 

"  The  relator  claims  to  haVe  derived  title  under  foreclosure 
proceedings  to  the  property  and  franchises  of  the  New  York 
City  Central  Underground  Railway  Company,  which  was  incor- 
porated by  the  act,  chapter  230  of  the  Laws  of  1868;  and  no 
proceedings,  so  far  as  this  record  discloses,  having  before  been 
taken  for  the  actual  construction  of  the  road  authorized  by  the 
act,  in  May,  1888,  twenty  years  after  the  passage  of  the  act,  it 
applied  to  the  Superior  Court  by  petition  for  an  alternative 
writ  of  mandamus  to  compel  the  commissioner  of  public  works 
to  issue  to  it  a  permit  to  enter  upon  the  streets  along  its  route 
for  the  purpose  of  commencing  the  construction  of  its  road. 
The  alternative  writ  was  issued,  and  the  return  to  it  was  made, 
and  subsequently,  before  the  trial  of  the  issues  raised  by  the 
return,  the  defendants  filed  a  further  supplemental  return  in 
which  they  alleged  that  on  the  14th  day  of  January,  1890,  an 
action  was  commenced  in  the  Supreme  Court  by  the  people 
against  the  relator,  through  the  Attorney-General  by  leave  of 
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tlie  court,  to  dissolve  the  relator,  to  vacate  its  charter  and  to 
annul  its  corporate  existence.  A  copy  of  the  complaint  in  that 
action  was  annexed  to  the  return  and  made  a  part  thereof,  and 
the  defendants  averred  upon  information  and  belief  that  the 
facts  alleged  in  that  complaint  were  true.  The  issues  raised iy 
the  two  returns  to  the  writ  were  brought  to  trial  in  the  Superior 
Court  before  a  jury,  and  at  the  close  of  the  evidence  the  court 
directed  the  jury  to  find  certain  facts,  and  thereafter,  upon  the 
writ,  the  returns  and  the  finding  of  the  jury,  a  motion  was  made 
at  a  Special  Tenn  for  a  peremptory  writ  of  mandamus,  which 
was  denied,  and  the  appeal  here  is  from  the  order  of  the  General 
Term  affirming  the  order  of  the  Special  Term  which  denied 
tlie  writ. 

"  At  the  time  the  peremptory  writ  was  applied  for  the  action 
brought  by  the  people  to  dissolve  the  relator,  to  vacate  its  charter 
and  annul  its  corporate  existence  was  pending,  and  in  that  action, 
as  we  learn  from  the  statement  in  the  points  submitted  on  behalf 
of  the  relator,  counsel  for  the  people  applied  to  the  court  for 
an  injunction  to  stay  this  proceeding,  and  the  court  denied  that 
motion  upon  the  stipulation  of  the  relator  that  it  would  not 
apply  to  open  the  streets  under  the  permit  which  might  be 
obtained  through  the  mandamus  in  this  proceejjing  until  the 
people's  action  had  been  defeated. 

"Under  such  circumstances  it  was,  at  least,  discretionary 
whether  or  not  the  court  would  issue  the  peremptory  writ  of 
mandamus.  It  would  certainly  have  been  an  unwise  and 
inconsiderate  exercise  of  discretion  for  the  court  to  issue  the 
mandamus  during  the  pendency  of  that  action  aimed  at  the 
life  of  the  corporation.  In  case  of  the  success  of  the  people 
in  that  action,  the  writ  of  mandamus  could  serve  no  purpose 
and  would  be  abortive.  Certainly,  in  the  face  of  the  stipula- 
tion that  no  permit  should  issue  until  the  determination  of  that 
action,  the  court  should  not,  at  the  time  this  writ  was  denied, 
have  granted  it.  A  decision  to  grant  the  writ  would  have 
been  simply  experimental,  and  that,  under  such  circumstances, 
the  court  could,  and  in  the  exercise  of  a  sound  discretion 
should,  have  denied  the  writ,  is  clear  upon  authority.  {Mgtter 
ofSage^  70  N.  Y.  220;  People  ex-  rel  Slavin  v.  Wendell,  71 
id.  171 ;  People  ex  rel,  Faile  v.  Ferris^  76  id.  826 ;  People 
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party.  In  First  National  Bank  v.  Fowrth  National  Bank 
(84  N.  Y.  469),  we  held  that  where  an  order  is  made  by  this 
court  on  appeal  from  a  judgment  reversing  the  judment, '  with 
costs  to  abide  the  event '  and  without  other  limitations,  the 
respondent,  if  finally  successful  in  the  action,  is  entitled  to  tax 
the  costs  of  the  appeal.  There  the  defendant  obtained  in  tliis 
court  a  reversal  of  the  plaintiff's  judgment,  with  costs  to  abide 
the  event,  and  upon  the  new  trial  the  plaintiff  was  again 
successful,  and  the  question  was  whether  he  was  entitled  to 
tax  the  costs  of  the  appeal  to  this  court  and  we  held  he  was. 
Judge  Andkews,  writing  the  opinion,  said  :  '  We  have  often 
limited  the  recovery  of  costs  on  appeal  to  one  of  the  parties, 
but  where  the  order  reversing  a  judgment  and  granting  a  new 
trial  is  made  with  costs  to  abide  the  event,  without  other  limi- 
tation, we  understand  that  the  party  finally  succeeding  in  the 
action  is  entitled  to  tax  them,'  and  the  judge  then  had  in  mind 
the  costs  of  the  action,  although  the  only  question  before  him 
was  whether  the  party  who  was  unsuccessful  upon  the  appeal 
to  this  court,  but  who  was  finally  successful  in  the  action,  was 
entitled  to  costs  of  the  appeal  to  this  court. 

"  In  Matter  of  P.  E,  Public  SoJuyol  (86  N.  Y.  396),  there  was 
a  special  proceeding  to  vacate  an  assessment  for  a  local  improve- 
ment in  the  city  of  New  York,  and  we  having  reversed  the 
order  of  the  General  Term  and  affirmed  the  order  of  the 
Special  Term  '  with  costs,'  and  the  successful  party  thereupon 
claiming  to  tax  full  costs  of  appeal  to  the  General  Terra,  it 
was  held  that  our  order  carried  only  the  costs  of  this  court, 
and  that  we  had  not  attempted  to  interfere  with  the  coi^ts  in 
the  court  below.  In  the  Matter  of  the  Water  Comraissioners 
of  ATRsterdam  (104  N.  Y.  677),  we  held  that  the  words '  with 
costs,'  in  an  order  of  affirmance  or  reversal  in  this  court,  in  a 
case  where  the  allowance  of  costs  is  discretionary,  meant  costs 
in  this  court  only.  There  this  court  reversed  an  order  of  the 
General  Term  confirming  a  report  and  award  of  commissioners 
and  set  aside  the  report, '  with  costs,'  and  directed  a  rehearing 
before  new  commissioners ;  and  we  held  that  that  formula, 
'  with  costs,'  where  we  made  the  final  order  in  reference  to 
them,  without  more,  meant  only  the  costs  of  appeal  to  this 
court.     But  where  we   reverse   the  judgment  of  the   court 
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below  and  grant  a  new  trial,  in  either  an  equitable  or  legal 
action,  '  with  costs  to  abide  the  event,'  all  the  costs  of  the 
action  up  to  that  time  are  intended. 

"  It  is,  therefore,  wholly  unnecessary  to  amend  our  remittitur 
and  the  motion  is  denied,  without  costs  to  either  party." 

Arthur  More  for  motion. 

A,  A.  WhiU  opposed. 

Per  curiam  opinion  for  denial  of  motion. 
All  concur. 
Motion  denied. 

(  ii26    661 

H43    470 

The  People  of  the  State  of  New  York,  Appellant,  v,  John       '  i" '  66i 
Kief,  Respondent.  i  158  595 

Where  the  guilt  of  one  of  several  defendants,  jointly  indicted  for  a  felony, 
is  sought  to  be  established  by  evidence  showing,  or  tending  to  show,  a 
conspiracy  between  him  and  the  others  for  the  commission  of  the  crime, 
evidence  as  to  acts  or  statements  of  the  others  must  be  confined  to  such 
statements  as  w^ere  made,  or  acts  done,  at  times  when  the  proofs  in  the 
case  permit  of  a  finding  that  a  conspiracy  existed,  and  where  the  acts  or 
statements  were  in  furtherance  of  tlie  common  design.  The  acts  or 
statements  of  one  of  the  defendants  prior  to  the  formation  of  the  con- 
spiracy, or  subsequent  to  its  termination,  by  the  accomplishment  of  the 
common  purpose,  or  by  abandonment,  are  inadmissible  as  evidence 
against  the  others. 

Since  the  passage  of  the  provision  of  the  Penal  Code  (§  29)  making  a  party 
to  a  crime,  who,  before  its  passage,  would  have  been  an  accessory  before 
the  fact,  a  principal,  a  trial  and  conviction  of  the  one  who  actually  com- 
mitted the  crime,  is  not  essential  to  the  prosecution  of  the  charge  against 
such  a  party,  and  where  both  are  jointly  indicted  as  principals,  an 
acquittal  of  the  former  upon  a  separate  trial  is  not  a  defense,  and  the 
record  is  not  competent  evidence  upon  the  trial  of  the  latter. 

(Argued  March  18, 1891;  decided  May  5;  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  November  25, 
1890,  which  reversed  a  judgment  convicting  the  defendant  of 
murder  in  the  first  degree,  entered  upon  a  verdict  of  the  Court 
of  Oyer  and  Terminer  of  Madison  county  and  granted  a  new 
trial. 


662  MEMOEANDA  OF 

The  following  is  the  opinion  in  full : 

"  The  defendant  John  Kief  was  indicted  jointly  with  Carrie 
C.  Howard  for  the  premeditated  killing  of  her  husband, 
alleged  to  have  been  effected  by  administering  to  him  arsenic 
upon  several  occasions  in  the  month  of  December,  1884.  The 
accused  demanded  separate  trials,  and  Carrie  Howard,  being 
first  tried,  was  acquitted  by  the  jury.  This  defendant  Kief, 
however,  upon  liis  trial,  was  found  guilty  as  charged  in  the 
indictment,  and  a  judgment  of  conviction  of  murder  in  the 
first  degree  was  rendered  against  him.  Upon  an  appeal  to 
the  General  Term  of  the  Supreme  Court,  that  judgment  wap 
reversed  and  a  new  trial  ordered,  because  of  the  commission 
of  errors  of  law  in  the  course  of  his  trial.  The  people  have 
appealed  to  this  court,  and  endeavor  to  sustain  the  conviction 
at  the  Oyer  and  Terminer. 

"  We  quite  agree  with  the  General  Term  that  a  new  trial 
should  be  awarded  to  this  defendant.  That  court  has  based 
its  order  mainly  upon  the  groimd  of  the  erroneous  admission 
of  evidence  as  to  certain  statements  of  Carrie  Howard,  made 
at  times  prior  to  October,  1 884,  and  as  to  certain  acts  per- 
formed by  her  subsequent  to  the  death  of  her  husband,  all  of 
which  may  have  tended,  perhaps,  to  incriminate  her,  but  which 
certainly  could  not  be  made  use  of  in  order  to  inculpate  this 
defendant  He  came  to  work  regularly  for  the  deceased  some 
time  in  October,  1884,  and  that  was  the  earliest  time  when  the 
evidence  tends  to  establish  the  commencement  of  the  intimacy, 
or  of  any  conspiracy  between  the  two  accused.  If  the  guilt 
of  one  of  several  defendants,  who  are  jointly  indicted  for  a 
felony,  is  sought  to  be  established  by  evidence  showing,  or 
tending  to  show,  a  conspiracy  between  him  and  the  other 
defendants  for  the  commission  of  the  felonious  act,  evidence 
as  to  actfi  or  statements  of  the  others  must  be  confined  to  such 
as  were  made  or  done  at  times  when  the  proofs  in  the  case 
permit  of  a  belief  that  a  conspiracy  existed,  and  when,  there- 
fore, the  acts  or  statements  might  have  been  in  furtherance  of 
the  common  design.  Whatever  may  have  been  said  or  done 
by  the  several  persons  accused  of  conspiring  to  commit  the 
crime  before  the  time  when,  according  to  the  evidence,  the  con- 
spiracy was  formed,  or  subsequent  to  the  time  when  the  con- 
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spiracy  terminated,  by  the  accomplishment  of  the  common 
purpose,  or  by  abandonment,  is  inadmissible  as  evidence  against 
the  others.  (1  Greenleaf  s  Evid.  §  111,  and  3  id.  §  94,  and  see 
People  V.  McQuade^  110  N.  Y.  3(>7,  and  anthorities  there 
referred  to.) 

"  We  need  not,  I  think,  discuss  this  question,  inasmuch  as 
the  opinion  of  the  General  Term  has  sufficiently  explained  the 
application  of  a  rule  well  settled  by  authority. 

"  This  defendant  insists  that  it  was  error  to  reject  the  record  of 
the  acquittal  of  Carrie  C.  Howard,  and  that  view  was  taken  by 
one  of  the  learned  justices  at  the  General  Term.  Concerning 
that  question  we  need  speak  only  briefly.  Before  the  enact- 
ment of  section  29  of  the  Penal  Code,  where  a  party  was 
indicted  as  accessory  before  the  fact  to  a  felony,  for  which 
another  had  been  indicted  as  principal,  tlie  trial  and  conviction 
of  the  principal  were  essential  to  the  prosecution  of  the  charge 
against  the  accessory.  {Baroii  v.  People^  1  Park.  24r) ;  Starin. 
V.  People^  45  N.  Y.  333.)  The  record  of  the  conviction  of 
the  principal  was,  therefore,  offered  in  evidence  as  a  part  of 
the  People's  case  upon  the  trial  of  the  accessory.  It  was 
admitted  simply  as  establishing  the  fact  of  a  conviction  had. 
Upon  the  question  of  guilt,  whether  of  principal  or  of  accessory, 
the  record  concluded  nothing,  for  the  defendant  was  not  a  party 
to  it  and  he  was  at  liberty  to  dispute  and  disprove  it.  But 
with  the  change  effected  by  the  Penal  Code  the  distinction 
between  principal  and  accessory  disappeared,  and  thencefor- 
ward he  who  aided,  abetted  or  counselled  in  the  commission 
of  a  crime  became  equally  guilty  with  him  who  committed  it, 
and  could  be  indicted,  tried  and  convicted  as  a  principal.  If 
it  is  immaterial,  therefore,  upon  the  question  of  his  guilt, 
whether  a  party,  engaged  in  the  commission  of  a  felony, 
directly  committed  the  crime  alleged  or  only  abetted  in  its 
commission,  it  must  be  quite  inmiaterial  whether  one  jointly 
indicted  with  him  for  the  offense  has  been  acquitted  or  not. 
The  question  of  the  one  defendant's  guilt  cannot  turn  upon  the 
establishment  of  the  other's  guilt ;  it  is  an  independent  issue 
to  be  tried  out  alone.  Because  of  the  changed  conditions 
brought  about  by  the  Penal  Code  provision  cited,  reasoning 
upon  the  previous  practice  is  useless.     At  present  a  defendant 
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must  go  to  the  jury  upon  such  competent  and  relevant  evidence 
as  tends  to  prove  his  guilt,  and  quite  irrespectively  of  the 
intrinsic  and  irrelevant  fact  that  one  or  more  defendants 
jointly  charged  as  accomplices  have  been  acquitted  upon  their 
separate  trials. 

"  The  indictment  charged  the  defendant  with  the  killing  of 
the  deceased.  The  evidence  tended  to  establish  that  there 
were  opportunities  for  administering  the  arsenic  to  the  deceased 
by  this  defendant,  as  well  as  that  he  may  have  counselled  and 
abetted  Carrie  Howard  in  administering  it.  If  he  administered 
it  himself  then  the  record  of  Carrie's  acquittal  was,  obviously, 
immaterial.  If  he  abetted  her  in  poisoning  her  husband,  then 
the  Penal  Code  makes  him  as  guilty  as  though  he  directly  did 
the  poisoning.  Kow  the  fact  that  Carrie  Howard  had  been 
acquitted,  or  convicted,  could  not  legally  prove  anything  for 
or  against  this  defendant,  for  he  was  not  a  party  to  that  record. 
The  general  principle  upon  which  the  admissibiUty  of  evidence 
rests  is  its  relevancy  or  its  tendency  to  estabUsh  the  issue  upon 
trial.  Carrie's  acquittal  would  not  prove  this  defendant's 
innocence  of  the  charge  in  the  indictment.  At  most  it  would 
only  prove  that  being  tried  first,  for  some  reason,  she  escaped 
conviction  at  the  jury's  hands. 

"  What  the  law  assured  to  this  defendant  was  a  fair  trial 
upon  the  charge  contained  in  the  indictment,  and  all  such 
evidence  was  admissible  to  prove  his  guilt  which  was  based 
upon  his  own  acts  or  statements,  or  upon  the  acts  and  state- 
ments of  his  alleged  accomplice,  Carrie  Howard,  provided 
that  the  evidence  as  to  what  she  said  or  did  was  confined  to 
the  period  of  time  between  the  commencement  of  their  inti- 
mate relations  and  the  time  when  the  death  of  their  alleged 
victim  occurred. 

"The  order  of  the  General  Term  should  be  aftirmed." 

E.  M,   Wihon  and  Henry  M,  Aylesworth  for  appellant. 

J,  I.  Sayh'8  for  respondent. 

Gray,  J.,  reads  for  affirmance. 
All  concur. 
Order  aflirmed. 
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Samuel  II.  Cohen  et  al.,  Respondents,  v.  Elias  Irion,  as 
Assignee,  etc.,  Appellant 

(Argued  April  20,  1891;  decided  May  5,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  February  16,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff,  entered  upon  the  report  of  a  referee. 

S,  M,  Lind^ley  for  appellant. 

William  Tovmsend  for  respondents. 

Agree  to  reverse  and  grant  new  trial  on  dissenting  opinion 
of  Martin,  J.,  belo>^. 
All  concur. 
Judgment  reversed. 

The  Mayor,  Aldermen  and  Commonalty  of  the  City  of 
New  York,  Respondent,  v.  The  National  Broadway 
Bank,  of  the  City  of  New  York,  Appellant. 

The  chamberlain  of  the  city  of  New  York  is  not  prohibited  by  the  act  ol 
1866  regulating  the  deposit  of  money  in  said  city  (Chap.  623,  Laws  of 
1866)  from  making  an  agreement  with  a  bank,  designated  imder  said  act, 
for  the  payment  by  it  of  interest  on  deposits,  and  such  an  agreement  is 
not  against  public  policy. 

It  seems  if  such  an  agreement  is  not  within  the  power  of  the  chamberlain, 
the  bank  having  received  the  benefit  of  it,  is  bound  thereby  and  will  not 
be  permitted  to  assert  its  invalidity. 

(Argued  April  21,  1891;  decided  May  5,4891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  21,  1890,  which  affinned  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  tlie  court  on  trial  without 

This  was  an  action  to  recover  interest  on  the  balances  of 
deposits  made  by  plaintiff  with  defendant  from  November, 
1871,  to  June,  1873.     Defendant  was  designated  as  a  deposi- 
Siokels — Vol.  LXXXI.        84 
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tory  of  city  moneys  under  the  act  of  1866  (Chap.  623,  Laws 
of  1866)  "  to  regulate  tlie  deposit  of  moneys  in  the  city  and 
county  of  New  York  and  in  regard  to  the  officer  having  charge 
thereof,"  which  provides  that  the  chamberlain  may  designate 
three  banks  in  which  all  the  city  moneys  shall  be  deposited, 
each  of  which  "shall  pay  proportionately  to  the  monthly 
balances  in  each  the  office  rent  of  said  chamberlain,  the  salaries 
to  be  fixed  by  him  of  his  clerks  and  a  deputy." 

Plaintiff's  evidence  was  to  the  effect  that  when  defendant 
was  so  designated,  in  consideration  of  the  benefits  to  accrue 
therefrom,  it  agreed  to  pay  monthly  interest  at  the  rate  of  four 
per  cent  per  annum  on  the  daily  balances  of  the  deposits  of 
city  and  county  money  held  by  it  Defendant  claimed  that 
the  agreement  was  invalid  under  the  act  of  1866. 

The  following  is  the  opinion  in  full : 

"  The  opinions  below  are  so  thorough  and  satisfactory  that 
we  can,  with  propriety,  rest  the  affirmance  of  this  judgment 
upon  them.  We  will,  however,  simply  state  our  conclusions : 
(1)  There  is  no  fair  question  or  dispute  upon  the  evidence 
that  the  defendant  made  the  alleged  agreement  to  pay  four  per 
cent  for  the  deposits,  and  even  if  some  erroneous  evidence 
was  received  tending  to  establish  such  agreement,  it  was  harm- 
less to  tlie  defendant,  as  other  evidence,  undoubtedly  legal  and 
competent,  conclusively  established  the  agreement.  (2)  The 
act  of  1866  did  not  prohibit  the  chamberlain  from  making 
such  an  agreement  and  was  not  illegal  or  immoral  or  against 
public  policy.  Therefore,  even  if  he,  acting  for  and  on  behalf 
of  the  city,  exceeded  his  power  in  making  it,  the  defendant 
having  received  the  benefit  of  it  was  bound  by  it,  and  cannot 
be  permitted  to  aver  its  invalidity.  But  it  cannot  be  said  that 
the  chamberlain  did  not  have  power  to  make  the  agreement 
for  the  payment  of  interest.  He  was  the  custodian  of  the 
funds  of  the  city  and  was  bound  to  deposit  them  in  some  bank^ 
and  if  he  could  make  an  arrangement  by  which  they  should 
earn  some  interest  for  the  benefit  of  the  city,  we  can  see  no 
reason  to  doubt  that  he  had  ample  authority  to  do  so.  Indeed, 
if  he  could  deposit  these  moneys  safely  to  be  drawn  upon 
demand  when  needed,  and  obtain  what  was  not  unusual  in  such 
cases,  interest  upon  such  deposits,  and  he  failed  to  make  an 
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arrangement  for  obtaining  such  interest,  he  would  have  been 
derelect  in  the  discharge  of  his  duty  as  an  officer  of  the  local 
government. 

"  The  judgment  should  be  affirmed,  with  costs." 

Thortias  Allison  for  appellant. 

Simon  Sterne  for  respondent. 

Per  curiam  opinion  for  affirmance. 

All  concur. 

Judgment  affirmed.  • 


Emma  A.  Marson,  Individually  and  as  Executrix,  etc..  Appel- 
lant, V,  Charles  A.  Purdy  et  al.,  Respondents. 

(Submitted  April  21,  1891;  decided  May  8,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  28,  1890,  which  affirmed  a  judgment  dismissing 
the  complaint  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

CharUs  II.  Luscomh  for  appellant. 

H.  B.  Closson  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Michael  Meehan,  Appellant,  v.  William  B.  Morewood  et 
al..  Respondents. 

(Argued  April  22,  1891;  decided  May  8,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  25,  1889,  which  affirmed  a  judgment  in  favor  of 
defendant  dismissing  the  complaint  on  trial  at  Circuit 

William  McArthur  for  appellant. 
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George  A.  Strong  for  respondents. 

Agree  to  affirm  on  opinion  below. 
All  COD  cur. 
Judgment  affirmed. 


Thomas  E.  Walkeb,  Respondent,  v.  Thb  Second  Avenue 
Railroad  Company,  Appellant. 

(Argued  April  22,  18^1;  decided  May  8, 1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  28,  1889,  which  affirmed  a  judgment  in  favor  of  plaintifE 
and  affirmed  an  order  denying  a  motion  for  a  new  trial. 

Aug.  S.  Hutchins  for  appellant 
Charles  A.  Flammer  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Sabah  J.  PiiEssoN  et  al.,  Respondents,  v,  Oliveb  M.  Arken- 
•   BURGH,  Appellant. 

(Argued  April  23,  1891;  decided  May  8,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
January  5,  1891,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  directed  by  the  court  and  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

Robert  F,  Little  for  appellant. 

John  Alex,  Beall  for  respondents. 

Agree  to  affirm ;  no  opinion. 

All  concur,  except  Gray,  J.,  not  voting. 

Judgment  affirmed. 
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The  F1E8T  National  Bank  of  Jersey  City,  Appellant,  v.  Orren 
G.  Staples  et  al.,  Kespondents. 

(Argued  April  04,  1891;  decided  May  8,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  November  25, 1890,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  an  order  nonsuiting  plaintiflE  on 
trial. 

D.  G,  Griffin  for  appellant 

John  C.  McCartin  for  respondents. 

Agree  to  affirm  on  opinion  below. 

All  concur,  except  O'Brien,  J.,  taking  no  part. 

Judgment  affirmed. 


James  Medler,  Respondent,  v.  The  Atlantic  Avenue  Rail- 
road Company,  Appellant 

(Argued  April  24,  1891;  decided  May  8,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  January  27, 
1891,  which  affinned  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  affirmed  an  order  denying  a  motion  for 
a  new  trial. 

CJujurles  J.  Patterson  for  appeDant 

Thomas  E,  Peaa*saU  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed.  * 
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Leopold  Wormseb  et  aL,  Appellants,  v.  Isaac  Levy, 
Kespondent. 

(Submitted  April  24.  1891;  decided  May  8,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
January  7, 1891,  which  affirmed  a  judgment  in  favor  of  defend- 
ant dismissing  the  complaint  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

Edward  W,  S.  Johnston  for  appellants,     r 

Otto  Ilorwitz  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affinned. 


Ann  Lee  as  Administratrix,  etc..  Respondent,  v.  The  Vacuitm 
Oil  Company,  Appellant. 

(Argued  April  20,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  19,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  new  trial. 

The  following  mem.  was  handed  down  herein  : 
"  The  court  in  another  proceeding  in  this  action,*  having 
held  that  the  judgment  appealed  from  was  settled  and  extin- 
guished by  the  agreement  of  the  parties,  have  concluded  to 
dismiss  the  appeal  in  this  action  without  costs  to  either  party. 

Theodore  Bacon  for  appellant. 

John  Van  YoovhA'S  for  respondent. 

Per  Curiam  mem,  for  dismissal  of  appeal. 
All  concur. 
Appeal  dismissed. 

*  Ta^  v.  Vacmim  Oil  Co.,  anU,  p.  579. 
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George  II.  Moore  et  al.,  as  Executors,  etc.,  Respondents,  v. 

The  New  York  Elevated  Railroad  Company  et  al.,    /<5J^/0J^ 
Appellants. 

It  seems  that  any  fact  once  found  and  embodied  in  a  judgment  mu^  be 
regarded  as  final  and  conclusive  between  the  parties  thereto  and  their 
privies  whenever  and  wherever  the  question  subsequently  arises. 

Upon  the  trial  of  an  action  to  recover  damages  to  plaintiff's  premises 
arising  from  the  construction,  maintenance  and  operation  of  an  elevated 
railroad  in  a  street  on  which  they  fronted,  his  counsel  requested  the 
court  to  rule  that  the  findings  and  decision  of  the  court  in  a  judgment- 
roll  in  a  former  action  put  in  evidence,  to  the  effect  that  "  the  injury  to 
the  plaintiff  by  reason  of  the  existence  and  the  operation  of  the  elevated 
railroad  before  her  building  during  the  period  covered  by  the  judgment 
was  $300  a  year,  is  conclusive  evidence  upon  that  point."  The  court 
refused  the  request.  The  judgment -roll  was  not  contained  in  the  record 
and  it  did  not  appear  whether  the  refusal  was  based  upon  a  disbelief 
in  the  correctness  of  the  request  as  matter  of  law  or  on  his  mis- 
taken recital  of  the  contents  of  the  roll.  Held,  that  error  could  not  be 
assumed,  and  so  it  could  not  be  assumed  the  judgment-roll  contained 
any  finding  or  decision  as  stated  in  the  request,  or  that  the  court  com- 
mitted an  error  in  refusing  it. 

The  court  stated  to  the  jury  the  amount  of  annual  loss  sustained  by  plain- 
tiff, as  testified  to  by  defendants'  witnesses,  caused  by  the  maintenance 
and  operation  of  defendants'  road,  and  charged  that  they  must  find 
a  verdict  for  not  less  than  that  sum,  with  interest.  Held  error,  that 
while  in  such  actions  the  jury  may  in  their  discretion  award  damages 
incapable  of  liquidation  by  computation,  they  are  not  bound  to  do  so. 

(Argued  April  21,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Superior 
Court  of  the  city  of  Xew  York,  entered  upon  an  order  made 
December  5,  1890,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  injuries  to 
the  property  of  Margaret  W.  Duyckinck,  deceased,  plaintiff's 
testatrix,  caused  by  the  construction,  maintenance  and  opera- 
tion of  defendant's  elevated  railroad  in  Pearl  street  in  the  city 
of  New  York,  upon  which  said  premises  fronted. 

The  following  is  the  opinion  in  full. 

"  The  defendant's  counsel  seeks  to  review  the  decision  of 
the  trial  court  in  refusing  liis  request  to  rule '  that  the  findings 
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and  decision  of  the  court  in  tlie  judgment-roll  put  in  evidence, 
to  the  effect  that  the  injury  to  the  plaintiff  by  reason  of  the 
existence  and  the  operation  of  the  elevated  railroad  before  her 
building  during  the  period  covered  by  that  judgment  was  $300 
a  year,  is  conclusive  as  evidence  upon  that  point' 

"  We  think  the  point  is  not  presented  with  sufficient  clear- 
ness. The  judgment-roll  is  not  attached  to  the  record  herein 
and  we  have  no  means  of  knowing  what  its  contents  were  or 
what  facts  were  decided  in  it.  The  defendants'  counsel  in  his 
request  to  the  court,  assumes  to  describe  it,  and  the  court 
denies  the  request,  but  whether  such  denial  is  based  upon  a 
disbelief  of  the  correctness  of  the  request  of  counsel  as  matter 
of  law,  or  because  of  his  mistaken  recital  of  the  contents  of 
the  roll,  does  not  appear. 

"  We  cannot  assume  error,  and  hence  even  if  we  should  hold 
that  the  judgment  would  be  conclusive  between  the  parties  to 
this  action  upon  the  fact  of  the  amount  of  injuries  sustained 
by  the  plaintiff  by  reason  of  the  existence  of  the  railroad  and 
ite  operation  during  the  period  covered  by  such  judgment,  we 
cannot  say  that  the  judgment  contains  any  finding  or  decision 
of  that  nature  and,  therefore,  we  cannot  say  the  court  com- 
mitted any  error  in  refusing  to  rule  upon  the  subject  in  accord- 
ance with  the  defendants'  request.  Speaking  generally  it  may 
be  said  that  any  fact  once  found  and  embodied  in  a  judgment, 
must  be  regarded  as  final  and  conclusive  between  the  parties 
thereto  and  their  privies  wlienever  and  wherever  the  question 
subsequently  arises. 

"  The  judgment  herein  must,  however,  be  reversed  for  mis- 
direction contained  in  the  charge  of  the  learned  judge  to  tJie 
jury.  There  was  conflicting  evidence  as  to  the  amount  of 
damage  caused  to  plaintiflPs  property  by  the  erection  and 
operation  of  the  defendants'  railroad.  The  court  said  to  the 
jury  that  *  the  evidence  shows  that  a  loss  has  been  occasioned 
to  the  plaintiff,  and  that  loss  is  put  by  the  defendants'  experts 
at  the  sum  of  $200  a  year,  and  you  nmst  find  a  verdict  for  the 
plaintiff  in  not  less  than  the  sum  of  $200  a  year,  and  such  sums 
for  interest  as  I  sliall  hereafter  refer  you  to.'  In  a  subsequent 
portion  of  the  charge,  the  learned  judge  said :  *  Now,  if  tlie 
plaintiff  is  entitled  to  recover,  she  is  entitled  to  recover  at  least 
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the  sum  of  $200,  as  I  told  you,  and  she  is  also  entitled  to 
recover  interest  on  that  $200  from  the  first  day  of  May  of  each 
succeeding  year.  *  *  *  She  was  entitled  to  it  at  that  time ; 
she  is  entitled  to  recover  interest  from  that  time.  *  *  * 
Your  verdict  must  be  for  a  sum  in  gross,  and  it  must  include 
the  yearly  interest  I  have  mentioned.' 

'^This  charge  was  erroneous.  In  actions  of  this  nature, 
while  the  jury  have  the  right,  in  their  discretion,  to  award 
interest  upon  unliquidated  damages  incapable  of  liquidation 
by  computation,  yet  they  are  not  bound  to  dq  so.  (  Walrath 
V.  Reflfield,  18  N.  Y.  457,  482 ;  Home  Ins.  Co.  v.  Penn.  R. 
R.  Co,y  11  Hun,  182,  188 ;  Mairs  v.  Manhattan  Real  Estate 
Assn.,  89  N.  Y.  498;  Duryee  v.  Mayor,  etc.,  96  id.  477,  499.) 
We  do  not  know  what  principal  sum  the  jury  found  as  dam- 
ages upon  which  to  base  the  calculation  for  interest,  and  it 
does  not  appear  what  the  amount  of  interest  was  which  the 
jury  allowed,  and  we  cannot,  therefore,  make  an  order  grant- 
ing a  new  trial  in  the  alternative,  unless  the  plaintiffs  consent 
to  deduct  the  interest 

"  The  exception  to  the  charge  of  the  learned  judge  was  suf- 
ficiently specific  to  raise  the  question. 

"  The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event" 

Brainard  Tolles  for  appellants. 

A.  Edtoard  Woodruff  iox  respondents. 

Peckham,  J.,  reads  for  reversal. 
All  concur. 
Judgment  reversed. 


Michael  Corcoran,  Respondent,  v.  The  Delaware,  Lacka-  I3I^S^S 
WANNA  AND  Western  Railroad  Company,  Appellant.         /3  5  - /  no 

In  an  action  by  plaintiff,  a  car  repairer  in  defendant's  employ,  to  recover 
damages  for  injuries  received  while  working  under  one  of  its  disabled 
cars,  it  appeared  that  defendant's  assistant  yardmaster,  who  had  charge 
of  the  switch  engine  and  the  handling  of  cars  in  the  yard,  switched 
upon  the  track,  on  which  the  disabled  car  stood,  another  car  which, 
coming  into  collision  with  the  former,  caused  the  damages  complained 
SicKELS  —  Vol.  LXXXI.         85 
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of.  The  rules  of  defendant  provided  that  car  repairers  must  see  that 
they  are  protected  by  a  red  flag  when  under  and  between  the  cars,  on 
perceiving  which  the  engineer  must  immediately  stop  his  train  before 
passing  it.  It  was  also  provided  that:  "All  employes  of  the  company 
are  expected  and  required  in  all  cases  to  exercise  the  greatest  care  and 
watchfulness  to  prevent  injury  or  damage  to  person  or  property.  *  ♦  ♦ 
In  all  cases  of  doubt  to  adopt  the  safe  course."  Every  employe  was 
required  to  acquaint  himself  with  the  rules  and  directions  and  have  a 
copy  of  them  in  his  possession.  The  rules  were  printed  on  the  backs  of 
time  tables,  which  were  kept  for  distribution  among  the  employes  at  all 
points;  plaintiff  knew  the  custom  and  regulation  in  regard  to  hang- 
ing out  a  red  flag  and  observed  it.  Held,  that  there  was  no  proof  of 
neglect  on  the  part  of  defendant  to  make  and  promulgate  suitable  rules 
for  the  information  and  government  of  its  employes ;  and  that  the  sub- 
mission of  that  question  to  the  jury  was  error. 
Also  hfld,  that  plaintiff's  injuries  w^ere  caused  by  the  negligence  of  a 
co-servant,  and  so  he  was  not  entitled  to  recover. 

(Argued  April  21.  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  Buffalo,  entered  upon  an  order  made  January  15, 
1891,  which  aflBrmed  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  affirmed  an  order  denying  a  motion  for  a 
new  trial. 

The  following  is  the  opinion  in  full : 

"  The  plaintiff,  while  in  the  service  of  the  defendant,  was 
injured  in  consequence  of  an  accident  whicli  happened  on  the 
13th  of  July,  1889,  in  the  defendant's  yard  in  Buffalo.  He 
had  been  in  defendant's  employ  from  December  previous,  and 
his  duty  was  to  repair  crippled  or  defective  cars.  On  the  day 
of  the  accident  the  plaintiff  and  another  car  repairer  were  at 
work  under  a  broken  car  on  track  Xo.  3,  one  of  the  tracks  in 
the  yard  set  apart  for  such  repairs.  One  Van  Ness,  an  assist- 
ant yardmaster  in  the  defendant's  employment,  had  charge  of 
the  switch  engine  and  the  handling  of  cars  in  the  yard  where 
tlie  plaintift  was  at  work.  He  had  nothing  to  do  with  the 
repairing  of  cars,  but  simply  with  the  movement  and  shifting 
of  the  cars  in  the  making  up  and  distribution  of  trains  and  in 
placing  injured  or  crippled  cars  on  the  track  where  the  repair- 
ing was  done.  The  car  under  which  the  plaintiff  was  at  work 
repairing,  was  about  two  hundred  feet  west  of  the  switch 
and  with  no  other  car  to  the  east  between  it  and  the  switch. 


I 

CAUSES  NOT  EEPORTED  IN  FULL.        675 

West  of  the  car  the  track  upon  which  it  was  standing  was 
occupied*  with  cars,  except  there  wajB  a  space  not  quite  the 
length  of  a  car  between  these  standing  cars  and  the  one  under 
which  the  plaintiff  was  at  work.  Whatever  danger  there  was 
to  the  plaintiff,  while  at  work  under  the  car,  was  to  come  from 
the  east,  as  that  was  the  direction  in  which  the  switch  was 
located.  The  plaintiff  and  the  other  car  repairer  fii*6t  worked 
on  the  east  end  of  the  car  or  ^he  end  nearest  the  switch.  Hav- 
ing finished  there,  they  went  to  work  on  the  west  end,  first 
hanging  out  the  usual  red  flag  upon  the  east  end  of  the  car, 
80  as  to  guard  against  danger  from  the  direction  of  the  switch. 
While  they  were  thus  working  at  the  repairs,  under  the  west 
end,  Van  Ness  carelessly  directed  a  car  to  be  let  in  upon  the 
track,  where  they  were  at  work,  which  struck  the  car  under 
which  plaintiff  was,  thus  causing  the  injuries  complained  of. 
It  appeared  that  during  the  time  the  plaintiff  was  in  the^ 
employment  of  defendant  it  was  customary  with  the  car 
repairers,  when  at  work  under  cars,  to  hang  out  a  red  flag, 
which  was  the  signal  of  danger,  in  order  to  protect  themselves 
and  to  prevent  other  cars  from  coming  in  contact  with  the  car 
which  was  being  repaired.  That  Van  Ness,  the  assistant  yard- 
master,  was  guilty  of  negligence  in  moving  the  cars  in  upon  track 
No.  3,  and  thus  Causing  the  injury  to  the  plaintiff,  is  conceded. 
That  he  was  a  co-servant  with  the  plaintiff  in  the  employment 
of  the  defendant  is  undisputed.  The  plaintiff's  case  is  put 
entirely  in  the  complaint  and  on  the  argument  in  this  court 
upon  the  alleged  neglect  of  the  defendant  to  adopt  and  pro- 
mulgate suitable  and  proper  rules  for  the  government  and 
protection  of  its  employes.  The  law  imposed  upon  the 
defendant  the  duty  to  its  employes  of  diligence  and  care,  not 
only  in  furnishing  proper  and  reasonably  safe  appliances  and 
machinery,  and  skillful  and  careful  co-employes,  but  also  of 
making  and  promulgating  rules  whicli,  if  faitlifully  observ'ed, 
would  give  to  them  reasonable  protection  from  injury.  {Abel 
V.  B.  i&  11,  C.  Co.,  103  N.  Y.  581 ;  Slater  v.  Jnnett,  85  id.  61 ; 
Besel  V.  K  Y.  CI  cfe  //.  li,  E.  B,  Co,,  70  id.  171 ;  Sheehan 
v.  K  Y.  C  dk  II  R.  R.  R,  Co.,  91  id.  339 ;  Dana  v.  N.  Y. 
.  6.  <&  H.  R.  R.  R.  Co.,  92  id.  639.) 

"  But  we  are  of  the  opinion  that,  upon  the  undisputed  evi- 
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dence  in  this  case,  there  was  a  substantial  and  reasonable  com- 
pliance with  this  rule  on  tlie  part  of  the  defendant.  The 
rules  of  the  company,  in  force  at  tlie  time  of  the  accident, 
were  given  in  evidence.  One  of  them  provided  that  ^  men 
repairing  cars  must  see  for  themselves  that  they  are  protected 
by  a  flag  when  under  and  between  the  cars  ;'  another  that  'a 
red  flag  by  day,  red  light  or  tire  on  the  track  by  night,  indicates 
danger;  on  perceiving  such  the  engineer  shall  immediately 
stop  his  train  before  passing  such  signal.'  Rule  No.  2,  specially 
referring  to  the  servants  of  the  defendant,  was  in  this  language : 
'  All  employes  of  the  company  are  expected  and  required,  in 
all  cases,  to  exerci&3  the  greatest  care  and  watchfulness  to  pre- 
vent injury  or  damage  to  person  or  property.  Vigilance  and 
watchfulness  insure  safety.  In  all  cases  of  doubt  adopt  the 
safe  course.'  Rule  64  provided  as  follows :  '  Every  employe 
must  acquaint  himself  with  tliese  rules  and  directions  and  keep 
a  fcopy  of  them  in  his  possession.  New  rules  are  made  from 
time  to  time  as  occasion  requires.  Notice  of  them  is  given  on 
the  bulletin  boards  of  the  company  at  Buffalo,  East  Buffalo, 
Elmira  and  Binghamton.  Employes  must  keep  themselves 
informed  of  new  rules  by  examining  these  bulletin  boards.' 
It  was  shown  that  the  rules  were  printed  on  the  back  of  the 
time  tables  and  were  kept  for  distribution  at  all  points  where 
the  men  could  get  them.  They  were  kept  for  distribution  in 
the  oflice  of  the  master  mechanic  and  yardmaster  at  East 
Buffalo  where  the  plaintiff  was  at  work.  That  the  plaintiff 
knew  the  custom  and  regulation  to  hang  out  a  red  flag  from  a 
car  which  was  undergoing  repairs,  and  that  he  observed  it  on 
the  occasion  of  the  accident,  is  clear.  It  is  also  undisputed 
that  Van  Ness,  the  person  who  had  charge  of  the  engine  and 
the  movement  of  the  cars,  knew  that  the  plaintiff  was  engaged 
in  repairing  the  car  as  he  pointed  it  out  to  the  plaintiff  and 
directed  the  repairs  to  be  made.  The  trial  court,  under  the 
defendant's  exception,  submitted  to  the  jury  the  question  as  to 
the  sufliciency  of  the  rules.  The  only  suggestion  made  as  to 
their  insuflficiency  is  that  they  did  not,  in  terms,  prohibit  Van 
Ness  or  the  other  co-servants  of  plaintiff,  from  moving  other 
cars  upon  the  one  from  which  the  red  flag  was  shown  and 
under  which  the  plaintiff  was.     This  idea,  however,  was  neces- 
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sarily  included  in  the  regulation  wliieli  required  a  red  flag  to 
be  liung  out  from  a  car  in  process  of  repair  and  the  rule  must 
have  been  so  understood  by  any  person  of  common  intelli- 
gence. It  is  not  suggested  that  Van  Ness  was  ignorant  of  the 
meaning  of  the  signal.  The  rule  would  not  be  any  more 
effective  to  prevent  the  accident,  or  more  likely  to  insure 
observance,  liad  it  been  followed  by  a  provision,  in  express 
words,  forbidding  the  employes  from  moving  cars  against  or 
in  the  direction  of  another  car  from  which  a  flag  was  exhibited. 
We  think  that  there  was  no  proof  of  neglect  on  the  part  of 
the  defendant  to  make  and  promulgate  suitable  and  proper  . 
rules  for  the  information  and  government  of  its  employes,  to 
warrant  the  submission  of  the  case  to  the  jury.  The  accident 
was  caused  by  the  carelessness  of  Van  Ness,  a  co-servant,  in 
having  the  switch  open  and  letting  in  the  other  cars  upon  the 
track  where  the  plaintiff  was  at  work,  and  not  by  any  omis- 
sion of  duty  on  tlie  part  of  the  defendant  to  make  and  pro- 
mulgate proper  rules,  and  for  his  negligence,  it  is  conceded, 
that  the  defendant  is  not  liable.  The  defendant's  counsel 
requested  the  court  to  charge  *  that  if  tiie  cause  of  the  acci- 
dent was  the  act  of  Van  Ness,  knowing  that  the  plaintiff  had 
gone  to  this  car  to  repair  it,  in  having  the  switch  opened  and 
letting  the  other  car  come  in  contact  with  the  car  under  which 
the  plaintiff  was  working,  that  the  plaintiff  cannot  recover.' 
The  court  declined  so  to  charge  and  the  defendant's  counsel 
excepted.  If  the  carelessness  of  a  co-servant  was  the  sole 
cause  of  the  accident  then,  clearly,  there  could  be  no  recovery. 
The  request  embodied  this  rule  and  it  had  a  direct  application 
to  the  facts  of  the  case,  and  we  think  it  was  error  to  refuse  to 
so  instruct  the  jury.  There  are  two  or  three  other  rulings  of 
the  learned  trial  judge,  upon  requests  to  charge,  that  would  be 
difficult  to  sustain  and,  at  least,  one  exception  to  the  charge  as 
made,  that  presents  a  serious  question,  but  as  there  must  be  a 
new  trial  for  the  reasons  stated,  it  is  unnecessary  to  further 
consider  them. 

"  The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event." 

John  G.  MiUmm  for  appellant. 
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George  TT.  Cothran  for  respondent. 

O'Brien,  J.,  reads  for  reversal  and  new  triaL 
All  concur. 
Judgment  reversed. 

Christian  Eberspacher,  Appellant,  v.  Leopold  Bohx^ 
Respondent. 

(Submitted  April  27,  1891;  decided  June  2,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Snpreme 
Court  in  the  first  judicial  department,  made  at  the  October 
Tenn,  1890,  which  aflSrmed  an  order  of  Special  Term  direct- 
ing a  judgment  in  favor  of  plaintiff  to  be  canceled  and  dis- 
charged of  record,  because  of  the  discharge  of  the' defendant 
in  bankruptcy. 

Edward  W.  S.  Johnston  for  respondent. 

Agree  to  aflSrm  on  default  of  appearance. 
All  concur. 
Order  affirmed. 

Julius  F.  Chesebrough,  Appellant,  v.  Daniel  D.  Conoveb, 

Respondent. 

(Argued  April  27,  1891;  decided  June  2,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  February  20, 1891, 
whicli  reversed  an  order  of  Special  Term,  denying  a  motion 
to  vacate  a  judgment  and  order  a  new  trial,  and  which  granted 
said  motion. 

Lewis  Sanders  for  appellant. 

Austen  O.  Fox  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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The  People  op  the  State  of  New  York   v.  E.  Keminoton 

&  Sons. 
In  the  Matter  of  the  Claim  of  the  Ilion  National  Bank. 

(Argued  April  29,  1891;. decided  June  2, 1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  February  3, 
1891,  which  modified,  and  aflirmed  as  modified,  an  order  of 
Special  Term  as  to  interest  upon  a  dividend  due  to  the 
petitioner. 

WiUia7n  Kefman  for  appellant. 
A.  M.  Mills  for  respondent 

Agree  to  aflSrm  on  opinion  below. 
All  concur. 
Order  affirmed. 


The  People  ex  rel.  The  Society  of  the  New  York  i26b  679 

Hospital,  Respondent,  v.  Elijah  Purdy  et  al..  Assess-  

ors,  etc..  Appellants. 

(Argued  April  37,  1891;  decided  June  2,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  8, 
1890,  which  reversed  an  order  of  Special  Term,  dismissing  a 
writ  of  certiorari,  and  which  sustained  said  writ. 

W,  Popham  Plait  for  appellant. 

WiUiam  L.  Snyder  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Order  affirmed. 
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LoRiNQ  R.  MiLLEN  ct  al.,  Respondents,  v.  John  C.  Fogo  et  al., 

Appellants. 

(Argued  April  27,  1891;  decided  June  2,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  February  10,  1891, 
which  aj[Srmed  an  order  of  Special  Term  directing  a  reference. 

Z.  X  Morrison  for  appellants. 

James  G.  Janeway  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 

Jacob  Rieser,  Appellant,  v.  Ernest  F.  Plath,  as  Adminis- 
trator, etc..  Respondent. 

(Argued  April  27,  1891;  decided  June  2,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
made  April  2,  1891,  which  reversed  an  order  of  reference 
made  by  the  Special  Term. 

Edward  TT.  S,  Johnston,  for  appellant 

H,  M,  Gescheidt  for  respondent. 

Agree  to  aflSmi ;  no  opinion. 
All  concur. 
Order  affirmed. 


Charles  U.  Wing,  Respondent,  v,  Belnado  DeLaRionda 
et  al..  Appellants. 

(Submitted  April  27,  1891;  decided  June  2,  1891.) 

Appeal  from  order  of  the  General  Term  of  the  City  Court 
of  Brooklyn,  made  March  26,  1891,  which  affirmed  an  order 
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of  Special  Term  directing  payment  of  an  extra  allowance  as 
part  of  the  costs  to  be  paid  for  a  new  trial  in  an  action  of 
ejectment  under  section  1525  of  the  Code  of  Civil  Procedure. 

Oliver  J,  Wells  and  O,  E.  Waldo  for  appellants. 

Charles  H,  Otis  and  Edward  M,  Shepard  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


Hesteb  Bates  et  al.,  Appellants,,  v.  William  H.  Johnston 
et  al.,  Respondents. 

(Argued  April  28,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  lirst  judicial  department,  entered  upon  an  order 
made  December  28, 1890,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

James  L.  Bishop  and  Lewis  Sanders  for  appellants. 

Morris  S.  Thompson  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


GusTAvus  A.  Brett  et  al..  Respondents,  v.  Grahams  Polley, 

Appellant. 

(Argued  April  28,  1891;  decided  June  2,  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the  City 
Court  of  Brooklyn,  entered  upon  an  order  made  the  third 
Monday  of  December,  1890,  whicli  affinued  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  verdict,  and  affirmed  an 
order  denying  a  motion  for  a  new  trial. 
SiOKELs— Vol.  LXXXI.        86 
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John  Berry  for  appellant. 

WiUiamh  W.  Good/nxih  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Oceana  Banoboft,  Appellant,  v.  The  Home  Benefit 

Association,  of  New  York,  Kespondent 

(Argued  April  29,  1891;  decided  June  2;  1891.) 

Appeal  from  judgment  of  the  General  Term  of  the'  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
January  5,  1891,  which  affirmed  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

William,  G,  Wilson  for  appellant. 

Oshom  E,  Bright  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed.* 


IIowAKD  N.  Bailey,  Respondent,  v.  Simon  Epstein  et  al.^ 
Appellants. 

Otto  Denecke,  Respondent,  v.  Simon  Epstein  et  al., 
Appellants. 

Henry  Greenberg,  Respondent,  v,  Simon  Epstein  et  al.. 
Appellants. 

Emelia  Schloss  et  al..  Respondents,  v,  Simon  Epstein  et  al.. 

Appellants. 

(Argued  May  1.  1891;  decided  June  2,  1891.) 

Appeals  from  judgments  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  orders 
made  January  7,  1891,  which  affirmed  judgments  in  favor  of 
plaintilfs  entered  upon  reports  of  a  referee. 
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E.  Countryman  for  ajmellante. 

Abram  Kling  for  respondents. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgments  affirmed. 


Lanie  M.  Petrie,  Respondent,  u.  Morgan  Petrie,  J^^   ^ 

Impleaded,  etc.,  Appellant.  ^20    688' 


(Argued  May  1, 1891;  decided  June  2,  1881.) 

This  was  an  action  of  partition. 

Nicholas  H.  Petrie  died  seized  of  the  property  in  question ; 
the  parties  are  his  children  and  heirs  at  law.  The  complaint 
proceeded  upon  the  presumption  that  Petrie  died  intestate. 
Defendant  Morgan  Petrie  claimed  title  under  a  will  of  hie 
father,  which  had  been  admitted  to  probate.  The  validity  of 
the  will  was  the  only  disputed  question.  Two  questions  of 
fact  were  submitted  to  a  jury :  First,  whether  the  deceased 
was,  at  the  time  of  executing  the  alleged  will,  mentally  com- 
petent to  make  a  will ;  second,  whether  the  alleged  will  was 
executed  through  fraud  or  undue  influence.  The  jury  answered 
the  first  in  the  negative ;  the  second  in  the  affirmative.  Upon 
the  trial,  plaintiff  was  permitted  to  testify  to  a  conversation 
she  overheard  between  her  father  and  her  brother  Morgan,  in 
which  the  latter  urged  his  father  to  change  the  disposition  he 
intended  to  make  for  the  benefit  of  plaintiff.  This  testimony, 
was  objected  to  as  incompetent,  under  section  829  of  the  Code 
of  Civil  Procedure. 

The  court  say  upon  this  question : 

"  The  ruling  of  the  trial  court  upon  the  objection  to  the 
above  question  would  present  a  somewhat  important  point 
under  the  construction  which  this  court  has  given  to  section 
829,  in  recent  cases,  if  it  could  be  held  that  the  answers  in  any 
degree  affected  the  result  {Ilolcomb  v.  Holcornb^  95  N.  Y. 
326;  Matter  of  Eysaman^  113  id.  72;  Matter  of  Dunham^ 
121  id.  575.) 
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"  But  we  thiiik  that  the  answers,  to  the  question,  as  the  case 
now  stands,  were  immaterial.  If  the  issue  of  undue  influence 
and  fraud  had,  as  already  observed,  been  found  the  other  way 
and  in  favor  of  the  defendant,  the  result  must  be  the  same, 
so  long  as  it  was  found  by  a  separate  and  independent  finding 
that  the  deceased  was  incapable  of  making  a  will.  The  testi- 
mony objected  to  was  not  intended  to  apply  to  the  issue  of 
incapacity,  and  could  not  have  had  any  effect  whatever  upon 
that  question.  Indeed,  so  far  as  that  particular  issue  is  con- 
cerned, the  testimony  was  rather  favorable  to  the  defendant 
than  otherwise,  as  it  tended  to  show  that  the  deceased,  when 
about  to  start  for  Oneida  to  procure  his  will  to  be  drawn,  seemed 
to  understand  what  he  was  about  to  do,  and  talked  intelligently 
enough  with  his  son  about  it,  so  far  as  appears  from  this  testimony. 
With  the  issue  of  fraud  and  undue  influence  out  of  the  ease 
this  testimony  might,  very  prudently,  have  been  given  by  the 
defendant.  The  plaintiff  sought  to  show  by  this  conversation 
in  the  bam  that  the  deceased  intended  to  provide  a  home  for 
the  pleyntiff  on  the  farm  but,  though  the  influence  of  Morgan, 
he  was  induced  to  make  the  will  without  any  such  provision, 
and  a  small  money  legacy  was  substituted  in  accordance  with 
Morgan's  suggestion  'to  leave  her  some  money.'  For  the 
same  purpose  it  was  shown  by  plaintiff,  that  for  many  years 
prior  to  about  the  time  the  instrument  was  drawn  Morgan  and 
his  father  were  on  bad  terms,  that  they  frequently  called  each 
other  names  and  swore  at  each  other,  but  a  better  state  of  feel- 
ing was  established  between  them  about  the  time  of  the  con- 
versation in  the  barn*  As  the  finding  upon  the  issue  of  undue 
influence  became  wholly  immaterial,  so  the  testimony  applicable 
and  directed  to  that  issue  only,  could  not,  even  if  objectionable 
prejudice  the  defendant.  The  judgment  must,  therefore,  be 
affirmed  with  costs." 

Edwin  J.  Brmon  for  appellant. 

C  D,  PresGott  for  respondent. 

O'Brien,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 


CAUSES  NOT  EEPORTED  IN  FULL.        685 

Thomas  Adams  &  Co.  (Limited),  Eespondent,  v.  Saly  1.  Mayee, 

Appellant. 

(Submitted  May  4,  1891;  decided  June  2, 1891.) 

Appeal  iVom  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
the  first  Monday  of  December,  1890,  which  affirmed  a  judgment 
in  favor  of  plaintiff  and  affirmed  an  order  denying  a  new  trials 

David  Leventritt  for  appellant. 

W.  W.  MacFarland  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


INDEX. 


ACCESSORY. 

Since  the  passage  of  the  provision  of 
the  Penal  C^e  (§  29)  making  a 
party  to  a  crime,  who,  before  its 
passage,  would  have  been  an  acces- 
sory before  the  fact,  a  principal,  a 
trial  and  conviction  of  the  one  who 
actually  committed  the  crime,  is 
not  essential  to  the  prosecution  of 
the  charge  against  such  a  party, 
and  where  both  are  jointly  in- 
dicted as  principals,  an  acquittal 
of  the  former  upon  a  separate  trial 
is  not  a  defense,  and  the  record  is 
not  competent  evidence  upon  the 
trial  of  the  latter.    People  v.  £ief. 

661 

ACCOUNTING. 

1.  The  will  of  P.  gave  his  entire 
estate  in  trust  to,  and  directed  the 
'•executors  and  trustees"  therein 
named  to  retain  it  undivided  un- 
til the  period  of  distribution, 
and  meanwhile  to  pay  funeral  ex- 
penses, debts,  accruing  taxes, 
repairs,  reasonable  insurance,  one 
fixed  and  definite  annuity  and 
aliquot  parts  of  the  net  accruing 
income  to  beneficiaries  named  until 
the  final  distribution.  Upon  an 
accounting  the  executors  were 
allowed  double  commissions.  Bield, 
error.     McAlpirw  v.  Potter.       285 

2.  The  bulk  of  the  estate  cams  to 
the  executors  i^ vested  in  securities 
which  had  not  been  turned  into 
mbney.  The  executors  were  al- 
lowed half  commissions  upon  the 
estimated  value  of-  the  securities 
for  receiving  so  much  of  the  funds 
of  the  estate.  Held,  error;  that 
such  allowance  in  advance  of  the 
conversion  of  the  securities  into 
money  for  the  purposes  of  pay- 
ment, or  of  acceptance  of  them  by 
the  legatees  as  payment  was  pre- 
mature and  not  justified.  Id. 

3.  It  seems  that  such  an  allowance 
upon  all  sums  of  money  received 
would  liave  been  proper.  Id. 


4.  The  surrogate  allowed  to  each 
executor  full  commissions  upon 
the  income  received  and  paid  out; 
this  did  not  exceed  $100,000. 
Held,  error.  Id. 


ACCOUNT  STATED. 

An  account  stated  by  a  bank  by  the 
balancing  and  return  to  a  depos- 
itor of  his  pass-book,  with  the 
vouchers,  can  be  opened  upon 
proof  of  fraud  or  mistake;  the 
silence  of  the  depositor  upon  re- 
ceipt of  his  book  thus  balanced, 
unless  he  is  chargeable  with  laehey, 
simply  puts  upon  him  the  burden 
of  showing  the  fraud  or  mistake. 
Shipman  v.  Bank  State  of  N.  T, 

818 

ACTION. 

See  Cause  op  Action. 


ACTS  OF  CONGRESS. 

The  section  (12)  of  the  act  of  con- 
gress of  1802,  known  as  the  "Indian 
Intercourse  Act,"  which  invali- 
dates any  purchase  of  lands  from 
Indians  unless  *  *  made  by  treaty  or 
convention  entered  into  pursuant 
to  the  Constitution,"  applies 
simply  to  purchases  of  Indian 
lands  owned  by  the  United  States, 
for  the  sale  of  which  its  consent  is 
indispensable.  Seneoa  Nat.  In- 
dians V.  Christie.  122 


ADMISSIONS    AND  DECLARA- 
TIONS. 

1.  While  the  mere  independent 
declarations  of  a  prior  holder  of  a 
chose  in  action  cannot  be  given  in 
evidence  to  affect  the  title  or  the 
rights  of  a  subsequent  holder,  such 
declarations  made  at  the  time  the 
chose  in  action  was  negotiated,  to 
the  person  who  is  seeking  to  ea- 
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force  it,  may  be  proved  as  part  of 
tlie  res  geMa  and  may  qualify  the 
latter's  title.     Bci\jamin  v.  liogers. 

60 

2.  The  court  will  not  permit  the 
rights  of  a  ward  to  be  prejudiced 
bv  the  admissions  of  a  guardian. 
BuffaUjL,  T.,  etc, Co.  v.  K.  T.,  etc.. 
Ansa.  450 


ALIENATION  (SUSPENSION  OF 
POWER  OF). 

S(€    Suspension    op     Power    of 

ALIENAtlON. 


AMSTERDAM  (CITY  OF). 

1 .  Under  the  provision  of  the  charter 
of  the  city  of  Amsterdam  (§  90, 
chap.  131,  I^wsof  1885)  requiring 
the  commissioners  appointed  to 
ascertain  the  damages  caused  by 

•  a  street  improvement  to  assess  the 
same  on  the  real  estate  and  against 
the  persons  beneflted  thereby,  the 
authority  given  is  not  limited  to 
an  assessment  upon  lands  border- 
ing on  the  street,  any  real  estate 
within  the  city  limits  benefited,  is 
by  that  fact  alone  made  liable  to 
assessment.  In  re  Common  Council 
Amsterdcim.  158 

2.  The  charter  makes  sufficient  pro- 
vision for  notice  and  opportunity 
to  be  heard  to  parties  assessed  to 
comply  with  the  constitutional  re- 
quirements. '  Id. 

8,  The  validity  of  such  a  statutory 
provision  depends,  not  on  the  time 
or  mode  of  notice  directed  but 
upon  the  fact  that  it  is  directs 
and  furnishes  an  effective  oppor- 
tunity to  be  heard.  Id. 


ANNUITY. 

Wlien     cJuirged     upon    land 
466 


devised. 
See  Redfield  v.  Bedfield. 


APPEAL. 

1.  As  for  the  purposes  of  an  appeal, 
a  judgment  in  proceedings  by  cer- 
tiorari   to    review  an  assessment 


under  the  act  of  1880  (Chap.  269, 
Laws  of  18S0)  is  to  be  considered 
as  an  order,  and  as  an  appeal  is 
provided  for  by  said  act,  the  fact 
that  the  judgment  does  not  involve 
$500  does  not  affect  its  appealabil- 
ity.       People  ex  rel.  v.  Lhlan.  166 

2.  Under  the  provision  of  the  Code 
of  Criminal  Procedure  (§  542),  de- 
claring that  after  hearing  an  ap- 
peal from  a  judgment  or  convic- 
tion in  a  criminal  case,  '*  the  court 
must  give  judgment  without  re- 
gard to  technical  errors  or  defects, 
or  to  exceptions  which  do  not  af- 
fect the  substantial  rights  of  the 
parties,"  if  competent  evidence  of 
a  material  nature  offered  by  de- 
fendant has  been  excluded,  and 
defendant  has  excepted,  such  rul- 
ing is  an  error  requiring  a  reversal. 

^eopl^  V.  Wood.  249 

3.  A  substantial  right  of  the  defend- 
ant is  affected  in  such  a  case  even 
though  the  appellate  court  would, 
with  the  evidence  before  it,  still 
come  to  the  same  conclusion  as  the 
jury  did  without  it;  the  defendant 
nas  the  right  to  insist  that  mate- 
rnal and  legal  evidence  offered  in 
his  behalf  shall  be  received  and 
submitted  to  a  jury  and  its  opinion 
and  verdict  taken  thereon.        Id, 

4.  The  provision  of  the  Code  of  Civil 
Procedure  (Subd.  1,  §  191,  Code 
Civ.  Pro.)  prohibiting  a  review  in 
the  Court  of  Appeals  of  an  order 
of  General  Term  granting  a  new 
trial,  except  upon  a  stipulation  for 
judgment  absolute  in  case  of  an 
affirmance,  includes  actions  of 
ejectment.  Roberts  v.  Baumgarten, 

336 

5.  The  office  of  an  appeal  from  a 
determination  of  commissioners  of 
highways  laying  out  a  highway,  is 
to  review  th<^  determination  upon 
the  merits;  the  referees  appointed 
thereupon  are  confined  to  an  exam- 
ination on  the  merits  and  are  bound 
to  proceed  upon  the  assumption 
that  the  order  of  the  commission- 
ers is  valid.  People  ex  rel.  v.  Hil- 
drcth,  860 

6.  A  judgment  of  the  General  Term 
reversing  upon  the  facts  a  decree 
of  a  surrogate  admitting  a  will  to 
probate  and  directing  a  new  trial 
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of  the  questions  of  fact  by  a  jury, 
is  not  reviewable  in  this  court.  In 
re  BudUmg.  423 

7.  Such  a  judgment  is  not  an  inter- 
locutory judgment,  or  an  interme- 
diate order  affecting  the  final  judg- 
ment, within  the  meaning  of  the 
Code  of  Civil  Procedure  (§§  1316, 
1317),  and  so  is  not  brought  up  for 
review  bv  appeal  from  a  judgment 
of  the  (jfeneral  Term  affirming  a 
judgment  entered  upon  the  verdict 
on  trial  of  the  issue  of  fact  by  a 
jury.  Id. 

8.  An  order  vacating  the  appoint- 
ment of  commissioners  of  appraisal 
in  proceedings  to  condemn  lands 
for  railroad  purposes,  was  by  a 
subsequent  judgment  obtained  by 
the  moving  party,  adjudged  to  be 
a  nullity.  Thereafter  said  party 
made  a  motion  based  upon  the 
order  for  the  appointment  of  new 
commissioners  and  upon  the  hear- 
ing, with  the  consent  of  the  oppo- 
site party,  and  as  a  condition  of  the 
hearing  of  the  motion  gave  a  stip- 
ulation that  the  judgment  should 
be  amended  bv  striking  out  the 
provision  in  reference  to  the  orfler. 
Held,  that  the  opposing  party  was 
not  estopped  from  appealing  from 
the  order  granting  the  motion ;  that 
the  rule  prohibitmg.  a  party  from 
appealing  from  an  order  under 
which  he  has  accepted  a  benefit  did 
not  apply.  In  re  N.  F.,  L.  <t-  W. 
R.  R,  Co.  632 

9.  Also  held,  the  appellant  was  not 
foreclosed  of  the  right  to  appeal  by 
appearing,  pending  the  appeal,  be- 
fore the  commissioners  and  cross- 
examining  witnesses.  Id. 

10.  A  motion  for  a  reargument  must 
be  founded  on  papers,  showing 
that  some  question  decisive  of  the 
case  and  duly  submitted  by  coun- 
sel has  been  overlooked  by  the 
court,  or  that  the  decision  is  in 
conflict  with  the  statute,  or  a  con- 
trolling decision  to  which  the  at- 
tention of  the  court  was  not  drawn 
through  'the  neglect  or  inadvert- 
ence of  counsel.  Fosdick  v.  T&wn 
Hempstead.  651 

11.  An  action  was  commenced  by 
the  People  to  vacate  the  charter 
of  a  railroad .  corporation  which 
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had  applied  for  a  writ  of  man- 
damus to  compel  the  issuing  of  a 
permit  to  enter  upon  the  streets 
along  its  route  for  the  purpose  of 
commencing  the  construction  cf 
its  road;  an  alternative  writ  was 
granted  and  a  return  made  thereto. 
The  court  denied  a  motion  by  the 
People  in  said  action  for  an  injunc- 
tion to  stay  such  proceeding  by 
mandamus,  upon  the  relator's  stip- 
ulating that  no  permit  should  is- 
sue until  the  determination  of  said 
action.  Before  such  determination 
the  relator,  after  a  trial  of  the  is- 
sues presented  by  the  motion, 
moved  for  a  peremptory  man- 
damus, which  motion  was* denied. 
Held,  that  the  granting  of  the  mo- 
tion was  at  least  discretionary,  and 
so  the  decision  was  not  reviewable 
here.  People  ex  rel.  v.  Newton.  656 

When  in  equity  action  the  court 

oniits  to  make  findings  of  fact  and 
law.  the  remedy  of  defeated  party  is 
by  motion ,  not  by  appeal. 

See  Hooker  v.  City  of  Rochester.  635 

Wiere  probate  of  tcill  teas  con- 
tested on  the  ground  of  mental  inca- 
pacity and  of  undue  influ'ence,  and 
tlie  jury  found  both  issues  in  favor  of 
contestants,  held  an  error  in  the  recep- 
tion of  evidence  bearing  upon  the  one 
was  not  ground  for  reret  sal,  as  if  it  had 
been  found  the  otJier  xcay  the  remdt 
would  have  been  the  same. 

See  Petrie  v.  Petrie  (Mem.).        683 


ASSESSMENT  AND  TAXATION. 

1.  The  fact  that  the  rails,  ties  and 
tracks  of  a  street  surface  railroad 
are  property  and  subject  to  taxa- 
tion generally,  affords  no  suffi- 
cient reason  for  taxing  them  for 
street  improvements,  when  the 
law  has  not  made  them  specially 
assessable  for  such  purposes. 
PeopU  ex  rel.  v.  Oilon.  147 

2.  By  the  charter  of  the  city  of  New 
York  (Chap.  410,  Laws  of  1882), 
no  power  is  given  to  the  munici- 
pality to  assess  .the  property  of  a 
street  railroad  company  for  an  im- 
provement of  a  street  through 
which  the  road  runs.  The  power 
given  by  it  to  the  board  of  asses- 
sors (§  §68)  to  assess  for  that  pur- 
pose '*  upon  the  property  benefited 
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in  the  manner  authorized  by  law," 
is  limited  (fe^  878)  to  the  houses  and 
lots  benefited,  and  upon  the  own 
ere  and  occupants  of  these  alone 
can  the  assessment  be  imposed. 

Id. 

8.  The  provision  of  said  charter 
(§  899)  included  in  the  title  (8)  in 
reference  to  "vacating  and  mod- 
ifying assessments,"  whicli,  after 
providing  that  certain  specified 
omissions  and  defects  shall  not  be 
sufficient  reason  for  vacating  or 
setting  aside  an  assessment,  de- 
clares "that  all  property  in  said 
city  benefited  by  any  improvement 
*  *  *  shall  be  liable  to  as- 
sessment for  such  improvement," 
was  not  intended  to  introduce  a 
new  class  of  subjects  for  taxation, 
or  to  extend  the  power  given  by 
the  preceding  provisions;  it  ap- 
plies only  to  such  property  as  had 
previously  been  defined,  and  such 
as  the  municipal  authorities  were 
permitted  to  assess.  Id, 

4.  In  proceedings  by  certiorari  to 
review  an  assessment  for  a  street 
improvement  in  said  city,  based 
upon  the  ground  that  the  property 
of  a  surface  railroad  company, 
operating  its  road  upon  said  street, 
was  property  benefited,  and  so 
liable  to  assessment,  but  was 
omitted,  the  record  contained  no 
evidence  tending  to  show  that  it 
was  benefited,  and  the  board  of 
assessors  returned  that  it  was  not. 
Held,  that  the  burden  was  upon 
the  relator  to  show  that  the  pro- 
perty was  benefited;  that  the  ques- 
tion was  one  of  fact  to  be  deter- 
mined by  the  board  of  assessora, 
and,  in  the  absence  of  evidence 
in  the  record,  its  determination 
c/>uld  not  be  reviewed  by  the 
General  Term.  Id. 

6.  It  seems,  also,  that  the  detenni- 
natiqn  of  said  board  could  not,  in 
any  event,  be  reviewed  upon  a 
certioniri,  except  for  errors  of  law. 
(Code  Civ.  Pro.  §  2140.)  Id. 

\  Under  the  provision  of  the  char- 
ter of  the  city  of  Amsterdam  (i^  90, 
Shap.  181,  Laws  of  181^5)  requiring 
the  commissioners  appointed  to 
ascertain  the  damages  caused  by 
a  street  improvement  to  assess  the 
same  on  the  real  estate  and  against 


the  persons  benefited  thereby,  the 
authority  given  is  not  limited  to 
an  assessment  upon  lands  border- 
ing on  the  street,  any  real  estate 
within  the  city  limits  benefited,  is 
by  that  fact  alone  made  liable  to 
assessment.  In  re  Cammoji  Council 
Amsterdam.  158 

7.  The  charter  makes  suflicient  pro- 
vision for  notice  and  opportunity 
to  be  heard  to  i)arties  assessed  to 
comply  with  constitutional  re- 
quirements. Id. 

8.  The  validity  of  such  a  statutory 
provision  depends,  not  on  the  time 
or  mode  of  notice  directed,  but 
upon  the  fact  that  it  is  directed 
and  furnishes  an  effective  oppor- 
tunity to  be  heard.  Id. 

9.  A  person  whose  property  is  assess- 
able and  has  been  assessed  in  a 
town,  who  fails  to  appear  before 
the  board  of  assessors  on  "  griev- 
ance day  "  is  guilty  of  Uiches  that 
will  warrant  a  refusal  to  grant  him 
any  relief  in  a  subsequent  applica- 
tion to  reduce  sucli  assessment. 
PtopU  cjc  rel.  v.  Dolan.  166 

10..  The  act  of  1881  (Chap.  597,  Laws 
of  1881),  "  fixing  the  manner  of  as- 
sessing certain  real  estate  of  tele- 
graph companies,"  was  superseded 
by  the  act  of  1886  (Chap.  659,  Laws 
of  1886^,  providing  for  the  assess- 
ment 01  telegraph  and  other  com- 
panies named.  v        Id. 

11.  The  latter  act  is  to  be  construed 
in  connection  with  the  act  of  1881 
(Chap.  361,  Laws  of  1881),  provid- 
ing for  taxing  telegraph  and  other 
companies  for  state  purposes.   Id. 

12.  LTnder  the  provisions  in  said  act 
of  1886  providing  that  the  portion 
of  a  telegraph  line  in  any  town 
or  ward  shall  be  assessed  "in  the 
manner  provided  by  law  for  the 
assessment  of  lands  of  resident 
owners"  (§  1),  and  that  the  word 
"  lines "  shall  include  "the interest 
in  the  lands  on  which  the  poles 
stand,  the  right  or  license  to  erect 
such  poles,  all  poles,  anns,  insu- 
lators, wires,  instruments  or  other 
things  connected  with  or  used  as 
part  of  each  line  "  (^  2),  the  prop- 
erty specified  is  to  be  assessed  *  *  at 
its  full  and  true  value."  (1  R.  S. 
392,  §  17).  Id. 
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13.  It  is  not  to  be  regarded  as  part 
of  a  whole  or  as  a  complete  tele- 
graph line  in  operation,  and  its 
value  for  telegraph  purposes,  its 
position,  connections  and  pro-, 
ductive  capacity  may  not  properly 
he  taken  into  consideration,  as 
these  considerations  enter  into  the 
question  of  the  value  of  the  busi- 
ness and  franchises  of  the  com- 
pany, provision  for  the  taxation  of 
which  is  otherwise  made  (Chap. 
861,  Laws  of  1881).  Id. 

14.  The  measure  of  the  value  of  the 
"poles,  arms,  insulators,  appa- 
ratus, instruments  and  wires,"  as 
they  arc  capable  of  indefinite  re- 
production at  a  known  cost,  is  this 
cost,  including  the  requisite  ex- 
penditure for  labor  to  set  them  up 
ready  for  use,  and  when  the  value 
is  tlms  shown  by  uncontradicted 
evidence  it  must  be  taken.         /(/. 

15.  In  arriving  at  the  value  of  the 
interest  in  the  land  on  which  the 
poles  stand  and  of  the  ri^ht  or 
license  to  erect  such  poles,  it  is  to 
be  considered  that  so  far  as  the 
line  is  erected  upon  a  highway  the 
only  interest  the  telegraph  com- 
pany has  is  a  mere  license  revocable 
at  ttie  pleasure  of  the  legislature, 
of  which  license  any  other  similar 
company  may  avail  itself.  The 
cost  which  the  company  incurred 
in  obtaining  the  interest  is  the  cor- 
rect criterion  by  which  to  judge 
of  its  value.  Id. 

16.  It  seems  that  where  poles  are 
placed  on  the  land  of  an  individual 
the  price  paid  or  the  amount  of 
any  liability  incurred  therefor  will 
l>e  good  evidence  of  tlie  value  of 
the  right.  Id. 

17.  The  distinction  between  such  a 
case  and  that  of  the  assessment  for 
taxation  of  the  property  of  a  rail- 
road or  bridge  company  pointed 
out.  Id. 

18.  As  for  the  purposes  of  an  appeal, 
a  judgment  in  proceedings  by  cer- 
tiorari to  review  an  assessment 
under  the  act  of  1880  (Chap.  269. 
Laws  of  1880)  is  to  be  consideretl 
as  an  order,  and  as  an  appeal  is 
provided  for  by  said  act,  the  fact 
that  the  judgment  does  not  involve 
$500  does  not  affect  its  appeal- 
ability. Id. 


19.  An  owner  of  lands  sold  for  un- 
paid assessments  thereon,  made 
under  the  provisions  of  the  act  pro- 
viding for  improvements  in  Long 
Island  City  (Chap.  82«,  Laws  of 
1874),  is  entitled  to  use  "  improve- 
ment certificates "  issued  under 
said  act  for  the  purpose  of  redeem- 
ing the  lands  sold,  and  upon 
tender  of  the  requisite  amount  in 
such  certificates  it  is  the  duty  of 
tlie  city  treasurer  to  receive  them. 
Pe&ple  ex  rd.  v.  Bleekutnn.        810 

30.  The  effect  of  said  act  is  not  lim- 
ited in  this  respect  by  the  provis- 
ions of  the  amendatory  act  of  1879 
(Chap.  501,  Laws  of 'l879),  or  of 
the  act  of  1886  (Chap.  656,  Laws 
of  1886)  which  was  in  force  at  the 
time  the  assessments  became  due 
and  under  the  provisions  of  which 
sales  were  required  to  be  made. 

Id. 

31.  Where,  under  the  provisions  of 
an  act  authorizing  sales  of  land  for 
unpaid  assessments  thereon  for  a 
municipal  improvement,  provision 
is  made  for  redemption  after  the 
sale,  and  before  a  conveyance  un- 
der it,  the  sale  does  not  transfer  a 
title,  but  the  lien  of  the  assess- 
ment continues  until  the  sale  is 
consummated  by  deed  or  lease,  as 
provided;  the  purchaser  only  ac- 
quires this  lien,  which  he  holds  in 
effect  as  assignee,  until  his  inchoate 
rights  are  consummated  and  the 
title  of  the  owner  divested  by  the 
execution  of  a  conveyance.        Id. 

22.  A  lot  owned  by  relator  in  the 
city  of  Brooklyn,  known  as  "lot 
13,"  was  assessed  by  that  number 
under  the  act  of  1883  (Chap.  114, 
Laws  of  1883).  Subsequently  the 
assessors,  on  application  and  act- 
ing under  the  same  statute,  at 
various  times  apportioned  lot  18 
into  other  lots,  one  of  these  lots 
being  numbered  112,  and  a  part 
of  tlie  original  assessment  was  ap- 
portioned against  it.  To  this  lot 
was  subsequently  added  a  [lart  of 
a  lot  not  formerly  forming  a  part 
of  Xo.  13,  upon  which  there  was 
no  assessment.  The  a.sscssment 
not  having  been  paid,  the  regis- 
trar sold  that  portion  of  lot  112 
which  was  subject  to  the  assess- 
ment; in  the  adverti.senient  pub- 
lished, this  was  described  as  "  Lot 
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112,  Part."  In  proceedings  by 
mandamus  to  compel  the  registrar 
to  receive  the  amount  of  the  assess- 
ment and  to  cancel  the  lien  thereof, 
it  was  claimed  the  sale  was  void 
because  of  alleged  defect  in  the 
description  in  the  advertisement. 
Ueld,  untenable;  that  the  notice 
was  a  substantial  compliance  with 
the  act  (g  3);  and  as,  therefore,  the 
sale  was  not  void,  the  granting  of 
the  writ  was  error.  People  ea;  nl. 
V.  McGuire,  419 

23.  It  seems  that  if  the  relator  is  en- 
titled to  any  remedy  it  must  be 
by  action  in  equity  to  be  relieved 
from  the  sale  or  for  redemption, 
to  which  the  purchaser  or  person 
holding  the  certificate  of  sale  is  a 
party.  Id. 

24.  The  phrase  '* capital  stock"  in 
the  provision  of  the  act  of  1857  in 
relation  to  taxing  incorporated 
companies  (§  3,  chap.  456,  Laws 
of  1857),  which  declares  that  **  the 
capital  stock  of  every  company 
liable  to  taxation,"  save  as  ex- 
cepted, "  togetherwith  its  surplus, 
profits  or  reserved  funds  exceeding 
ten  per  cent  of  its  capital "  after 
making  certain  deductions,  "shall 
be  assessed  at  its  actual  value  and 
taxed  in  the  same  manner  aa  the 
other  real  and  personal  estate  of 
the  county,"  means  not  the  share 
stock,  but  the  capital  owned  by 
the  corporation,  the  fund  required 
to  be  paid  in  and  kept  intact  as 
the  basis  of  the  business  enterprise. 
People  ex  nl  v.  Colema?i.  488 

25.  In  taxing  corporations,  there- 
fore, under  said  act  the  subject  of 
valuation  and  assessment  is  never 
the  share  stock,  but  always  the 
company's  capital  and  surplus 
which  sliould  be  assessed  at  its 
actual  vaUie  when  that  is  known 
or  can  be  ascertained.  Id. 

26.  Accordingly  held,  it  was  error  on 
tlie  part  of  assessors  who,  in  assess- 
ing a  corporation  under  said  act, 
took  the  market  value  of  its  shares 
as  the  ' '  actual  value  "  of  its  capita  1 
stock  and  based  their  assessment 
thereon,  although  the  corporation 
presented  to  them  a  sworn  state- 
ment of  its  assets  and  liabilities, 
the  truth  of  which  was  not  ques- 
tioned and   which    showed    that 


there   was    nothing    subject    to 
assessment.  Id. 

27.  It  seems,  however,  when  the 
amount  of  capital  and  surplus  are 
undisclosed  and  unknown,  the 
assessors  may  consider  the  market 
value  of  the  share  stock  and  the 
general  condition  of  the  company, 
not  as  the  thing  to  be  valued  and 
assessed,  but  as  an  aid  in  discover- 
ing the  value  of  that  which  is  to 
be  asssessed.  Id. 

28.  It  seemit;  also,  further  resort  may 
also  be  bad  to  such  means  of  in- 
formation when  the  amount  of 
capital  and  surplus  is  stated,  but 
the  assessors  have  sufficient  reason, 
founded  upon  facts  established  by 
competent  proof,  to  disbelieve  the 
statement.  Id. 


ASSIGNMENT    (FOR   BENEFIT 
OF  CREDITORS). 

1.  An  assignment  for  the  benefit  of 
creditors  is  in  no  sense  a  contract 
between  the  debtor  and  his  cred- 
itors, and  does  not  depend  for  its 
validity  in  law  upon  their  assent ; 
where  the  debtor  has  acted  with- 
out fraud  in  fact  or  in  law  and 
has  complied  with  the  require- 
ments of  the  statute,  the  assign- 
ment will  stand  notwithstanding 
the  opposition  of  a  creditor,  and 
b}'  such  opposition  the  latter  is  not 
deprived  of  his  right  to  a  distribu- 
tive share  under  it.  Mtlls  v.  ParA- 
hurst.  89 

2.  Neither  the  bringing,  therefore, 
of  an  action,  by  creditors  to  set 
aside  such  an  assignment  on  the 
ground  of  fraud,  nor  the  pcii- 
dcncy  thereof  deprives  them  of  a 
right  to  come  in  and  share  in  the 
distribution  of  the  assigned  estate 
under  the  assigumeut.  Id. 

3.  As  ta  whether  the  doctrine  of 
election  would  apply  so  as  to  pre- 
clude a  creditor  who  has  come  in 
under  the  assignment  from  there- 
after assailing  its  validity,  quctre. 

Id. 

ATTORNEY  AND  CLIENT. 

1.  The  existence  of  a  lien  for  costs 
and  agreed  coinpensation,  in  fa^  or 
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of  the  attorneys  of  a  party  in 
whose  favor  a  judgment  has  been 
rendered,  does  not  confer  a  right 
on '  them  to  stand  in  the  way  of  a 
settlement  of  the  action  which 
does  not  prejudice  any  right  of 
theirs.     Les  v.  Vacvum  Oil  Co.  579 

2.  An  agreement  between  attorney 
and  client  giving  the  former  a  per- 
centage of  any  recovery,  does  not 
deprive  the  party  of  the  ri^iit  to 
control  the  management  of  his  own 
cause  and  to  determine  when  the 
litigation  shall  cease.  The  client 
still  remains  the  lawful  owner  of 
the  cause  of  action  and*  is  not 
bound  to  continue  or  to  permit  the 
continuance  of  the  litigation  for 
the  benefit  of  his  attorney  when  he 
judges  it  prudent  to  stop,  provided 
he  is  willing  and  able  to  satisfy 
the  just  claims  of  the  latter.     Id. 

8.  The  lien  of  an  attorney  under  such 
an  agreement,  operates  only  as  a 
security  fur  his  legal  claims.      Id, 

4.  The  plaintiff  herein  stipulated 
with  her  attorneys  that  they  should 
receive  for  their  services  one  third 
of  any  recovery  therein,  besides 
€osts,and  that  no  settlement  should 
be  made  without  their  consent;  she 
recovered  a  judgment  for  $6,000 
damages  and  for  costs.  Defendant 
was  notified  of  this  .stipulation  and 
forbidden  from  settlement  without 
consent  of  the  attorneys,  Pending 
an  appeal  to  this  court,  an  agree- 
ment for  the  settlement  of  the 
action  was  made  between  the  par- 
ties, by  which  defendant  agreed  to 
pay  $4,500  — $1,000  in  cash  to 
plaintiff  and  $3,500  to  be  deposited 
to  her  credit,  to  be  drawn  by  her 
after  procuring  and  delivering  to 
defendant  a  release  by  her  attor- 
neys of  all  claims  against  such 
judgment  or  the  cause  of  action 
represented  thereby,  which  agree- 
ment was  performed  by  defendant. 
The  attorneys  were  immediately 
notified  of  such  settlement  by  de- 
fendant and  requested  to  present 
a  statement  of  their  claims.  Such 
statement  was  not  presented  until 
several  months  afterwards,  during 
which  they  made  no  objections 
and  negotiated  with  defendant  in 
regard  to  tie  payment  of  their 
claim.     Said  attorneys  claimed  for 


costs,  counsel  fees  and  money 
loaned,  about  $3,000.  Under 
plaintiff's  instructions,  defendant 
declined  to  pay  this  sum,  but 
offered  to  pay  any  advances  made 
by  said  attorneys,  together  with 
$1,500  and  their  disbursements; 
this  offer  was  declined.  Upon 
motion  made  on  behalf  of  plaintiff 
and  her  attorney  to  vacate  the 
satisfaction  of  the  judgment  given 
on  the  settlement  on  the  ground 
of  fraud,  no  offer  was  made  to  re- 
store the  $1,000  or  to  reletise  the 
money  deposited ;  it  appeared  that 
plaintiff  had  expended  the  amount 
paid  to  her,  and  that  she  had  no 
proi>erty  from  which  to  raise  funds 
to  restore  it.  Defendant's  oppos- 
ing afiidavits  denied  the  alleged 
fraud,  and  it  offered  on  the  motion 
to  rescind  the  settlement  and  cancel 
the  discharge  upon  return  of  the 
money  paid  by  it,  which  offer  was 
not  accepted;  it  also  presented  an 
affidavit  made  by  plaintiff,  retract- 
ing all  stjitements  in  her  moving 
afidavit  tending  to  show  fraud. 
The  decision  below  vacated  the 
satisfaction  absolutely  as  far  as  the 
attorneys  were  concerned,  and  also 
as  to  plaintiff  on  condition  that 
she  should  release  the  sum  de- 
posited; the  $1,000  paid  to  her  to 
be  deducted  from  any  final  judg- 
ment in  the  action.  Ildd,  error; 
that  assuming  a  case  was  shown 
for  rescission,  it  could  only  be  on 
condition  of  the  restoration  of  the 
money  paid,  and  a  release  by  her 
and  her  attorneys  of  the  moneys 
deposited,  and  so,  that  defendant's 
offer  embraced  all  the  relief  to 
which  plaintiff  w^as  then  entitled; 
that  plaintiff's  attorneys  stood  in 
no  better  position  than  she  did  in 
this  respect,  as  tliey  were  not  pre- 
judiced by  the  settlement.         Id. 

5.  Also  /uld,  that  the  larh(^  of  the 
attorneys  in  delaying  the  attempt 
to  rescind  until  plaintiff  had  ex- 
pended the  money  paid  to  her,  was 
sufficient  ground  for  a  denial  of 
the  motion.  Id, 


AUCTION  AND  AUCTIONEERS. 

1.  The  provision  of  the  act  of  1853, 
to  punish  frauds  and  to  suppress 
mock   au^.tion£i  (§  8,   chap.   138, 
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Laws  of  1853),  which  requires  all 
auctioneers  doing  business  in  the 
city  and  county  of  New  York  to 
obtain  from  the  mayor  a  license 
on  filing  a  bond  as  prescribed,  did 
not  nor  does  the  similar  provision 
of  the  New  York  Consolidation 
Act  of  1882  (§113,  chap.  5  of  chap. 
4 JO,  laws  of  1882),  which  has 
superseded  that  of  1853,  make  it 
obligatory  upon  the  mayor  to  grant 
a  license  to  any  person  applying 
therefor  and  filing  the  bopa  re- 
quired; but  by  necessary  implica- 
tion authorizes  him  to  refuse  a 
license  to  any  person  whose  char- 
acter and  qualifications  are  not 
satisfactory  to  him  or  where  in  his 
judgment  public  interest  requires 
It.     P€oj}l€  ex  rel.  v.  Grant.       473 

2.  The  exercise  of  this  discretion  on 
the  part  of  the  mayor,  is  not  sub- 
juct  to  supervision  or  control.  Jd. 

3.  Accordingly,  field,  that  an  appli- 
cation for  a  mandamus  to  compel 
the  mayor  to  issue  a  license  to  one 
who  had  filed  the  bond  required 
was  properly  denied.  Id. 

4.  The  history  of  the  legislation  on 
the  subject  of  licensing  auctioneers 
given.  Id. 


BANKS  AND  BANKING. 

1.  The  relation  between  a  bank  and 
a  depositor  is  that  of  debtor  and 
creditor,  and  the  law  implies  aeon- 
tract  on  the  part  of  the  bank  to 
disburse  the  money  standing  to  the 
depositor's  credit'  only  upon  his 
order  and  in  conformity  with  his 
directions;  no  payments  can  be 
charged  against  a  depositor  by  a 
bank  unless  made  to  such  persons 
as  the  depositor  directed.  Sfn'p- 
man  v.  Bunk  State  N.  Y.  318 

2.  Payments,  therefore,  made  by  a 
bank  upon  forged  indorsements 
are  at  its  peril,  unless  it  can  claim 
protection  upon  some  principle  of 
estoppel,  or  because  of  some  neg- 
ligence chargeable  to  the  depos- 
itor. Id. 

3.  An  account  stated  by  the  bank  by 
the  balancing  and  return  to  the 
depositor  of  his  pass-book,  with 


the  vouchers,  can  be  opened  upon 
proof  of  fraud  or  mistake;  the 
silence  of  the  depositor  upon  re- 
ceipt of  his  book  thus  balanced, 
unless  he  is  chargeable  with  IffcJiea 
simply'  puts  upon  him  the  burden  of 
showing  the  fraud  or  mistake.    Id. 

4.  When  a  bank  returns  a  check, 
payable  to  the  order  of  a  payee 
named,  to  a  depositor,  as  evidence 
of  a  payment  made  by  his  direc- 
tion, he  has  the  right  to  assume 
that  the  bank  has  ascertained  that 
the  indorsement  upon  it  is  genuine ; 
he  is  not  presumed  to  know  the 
signature  of  the  payee.  Id. 

5.  Negotiable  paper,  the  payee  of 
which  does  not  represent  a  real 
person,  cannot  be  treated  as  pay- 
able to  bearer,  unless  the  paper 
was  put  into  circulation  by  the 
maker  with  knowledge  that  the 
name  of  the  payee  does  not  re- 
present a  real  person.  Id, 

6.  In  an  action  to  recover  money  de- 
posited by  plaintiffs,  a  firm  of 
lawyers  ,  with  defendant,  a  bank- 
ing corporation,  it  appeared  that 
one  department  of  plaintiffs'  busi- 
ness consisted  of  examining  titles, 
making  loans  on  bonds  and  mort- 
gages and  purchasing  real  estate 
for  clients;  that  this  business  was 
in  charge  of  B.,  a  competent  and 
trusted  clerk  of  plaintiffs,  who  re- 
ceived moneys  from  their  clients 
and  deposited  them  with  defend- 
ant; the  bank  account  was  kept 
by  D.,  plaintiffs' cashier,  who  filled 
out  all  the  checks  and  present<xi 
them  to  one  of  the  plaintiffs  for 
the  firm  signature,  with  statements 
made  by  B.  as  to  amounts  received 
and  payments  to  be  made.  D. 
compared  the  checks  with  the  en- 
tries in  the  pass-book,  which  was 
frequently  balanced,  and  delivered 
the  checks  to  B.  A  large  number 
of  checks  were  paid  by  defend- 
ant upon  indorsements  of  the 
names  of  payees  written  thereon 
by  B.,  without  inquiry  on  its  part 
as  to  their  genuineness.  B.  con- 
verted the  proceeds  to  his  own 
use.  The  names  of  the  payees  in 
a  portion  of  these  checks  were 
those  of  fictitious  persons;  the  sig- 
natures of  the  payees  upon  the 
others  were    forged  by  B.    The 
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referee  found  that  plaintiffs,  in 
good  faith,  through  the  fraud  of 
B.,  believed  the  name  given  as 
payee  in  each  of  said  checks  rep- 
resented the  name  of  a  real  per- 
son entitled  to  receive  the  amount 
of  the  check  in  each  case,  and  in- 
tended that  B.  should  deliver  the 
check  to  a  real  pa^'ee  therein  named 
and  that  it  should  onlv  go  into 
circulation  through  a  delivery  to 
and  indorsement  by  the  payee; 
that  plaintiffs  were  not  guilty  of 
negligence,  and  were  entitled  to 
recover.  Ileld,  no  error;  that  the 
evidence  sustained  the  Lndings; 
and  that  plaintiffs  did  or  omitted 
nothing  in  the  geneml  conduct 
and  management  of  tlieir  business 
or  in  theu*  employment  of  and 
confidence  in  B.  that  estopped 
them  from  alleging  the  checks  in 
question  were  paid  without  author- 
ity; that  B.,  m  issuing  the  false 
checks  and  in  fabricating  the  false 
papers,  did  not  act  as  plaintiffs' 
agent,  and  his  acts  in  this  regard 
were  not  binding  upon  them.    Id. 

7.  It  also  appeared  that  some  of  the 
checks  which  were  made  payable 
to  real  persons,  the  indorsements 
on  which  were  forged  by  B.,  were 
made  good  by  him  to  the  several 
payees,  with  what  funds  or  in 
what  manner  did  not  appear,  and 
it  was  not  shown  that  such  pay- 
ments were  made  at  the  expense  or 
to  the  injury  of  defendant,  or  that 
plaintiffs  profited  bv  it.  It  ap- 
peared that  plaintiffs  had  paid  to 
clients  on  account  of  B.'s  frauds 
more  than  the  amount  of  the 
checks  in  question.  Defendant's 
counsel  requested  the  court  to  find 
that  plaintiffs  not  having  sus- 
tained any  loss  by  reason  of  such 
checks  were  not  entitled  to  recover 
upon  them.  This  recjucst  was 
refused.     Ueld,  no  error.  Id. 

8.  The  chaml)erlain  of  the  city  of 
New  York  is  not  prohibited  by 
the  act  of  1866,  regulating  the  de- 
posit of  monev  in  sjiid  city  (Chap. 
623,  Laws  of"  1866),  from  making 
an  agreement  with  a  bank,  desig- 
nated under  said  act,  for  the  pay- 
ment by  it  of  interest  on  deposits, 
and  such  an  agreement  is  not 
against  public  policy.  Mayor,  etc. , 
V.  Nat.  ffdway  Bank.  665 


9.  It  9e£m»  if  such  an  agreement  is 
not  within  the  power  of  the  cham< 
berlain,  the  bank  having  received 
the  benefit  of  it,  is  bound  thereby 
and  will  not  be  permitted  to  assert 
its  invalidity.  Id. 


BILLS,  NOTES,  CHECKS. 

1.  A  transferee  of  negotiable  paper 
who  takes  it  knowing  that  it  was 
executed  by  an  accommodation 
maker,  and  was  transferred  in  vio- 
lation of  conditions  or  limitations 
imposed  by  such  maker,  cannot 
maintain  an  action  thereon  against 
him.     Benjamin  v.  liogers.         60 

2.  Such  maker  has  a  right  to  deter- 
mine for  himself  what  use  shall  be 
made  of  it;  he  may  impose  seem- 
ingly immaterial  conditions  limit- 
ing its  use,  and  no  one  can  get  title 
as  against  him,  who  takes  it  with 
full  knowledge,  in  violation  of  the 
conditions.  Id, 

3.  In  an  action  upon  a  joint  and  sev* 
eral  promissory  note,  it  appeared 
that  it  was  signed  by  plaintiff's 
testator  as  surety,  solely  for  the 
accommodation  of  one  of  the  other 
makers  and  to  enable  him  to  bor- 
row the  amount  thereof  of  P.,  the 
payee;  the  latter  having  refused  to 
make  the  loan,  C.  applied  to  plain- 
tiff, who  took  the  note  with  full 
knowledge  of  all  the  circumstances 
paying  part  in  cash  .and  applying 
the  balance  in  paying  a  pre-exist- 
ing indebtedness  of  C.  to  him. 
IMd,  that  as  to  plaintiff's  testator 
the  note  had  no  inception  and  plain- 
tiff was  not  entitled  to  recover. 

Id. 

4.  When  a  bank  returns  a  check, 
payable  to  the  order  of  a  payee 
named,  to  a  depositor,  as  evidence 
of  a  payment  made  by  his  direction 
he  has  Uie  right  to  assume  that  the 
bank  has  asti'crtained  that  the  in- 
dorsement upon  it  is  genuine;  he 
is  not  presumed  to  know  the  sig- 
nature of  the  pavee:  S/tiptnan  v, 
Btfik  State  of  N.  'r.  318. 

5.  Negotiable  paper,  the  payee  of 
which  does  not  represent  a  real 
person,  cannot  be  treated  as  pay- 
able to  bearer,  unless  the  paper 
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was  put  into  circulation  by  the 
maker  with  knowledge  that  the 
name  of  the  payee  does  not  repre- 
sent a  real  person.  Id. 

6.  In  an  action  to  recover  money  de- 
posited by  plaintiffs,  a  jBrm  of  law- 
yers, with  defendant,  a  banking 
corporation,  it  appeared  that  one 
department  of  plaintiffs'  business 
consisted  of  examining  titles,  mak- 
ing loans  on  bonds  and  mortgages 
and  purchasing  real  estate  for 
clients,  that  this  business  was  in 
charge  of  B.,  a  competent  and 
trusted  clerk  of  plaintiffs,  who 
received  moneys  from  their  clients 
and  deposited  them  with  defend- 
ant; the  bank  account  was  kept  by 
D.,  plaintiffs'  cashier,  who  filled 
out  all  the  checks  and  presented 
them  to  one  of  the  plaintiffs  for  the 
firm  signature,  with  statements 
made  by  B.  as  to  amounts  received 
and  payments  to  be  made.  D. 
compared  the  checks  with  the  en- 
tries in  the  pass-book,  which  was 
frequently  balanced,  and  delivered 
the  checks  to  B.  A  large  number 
of  checks  were  paid  by  defendant 
upon  indorsements  of  the  names  of 
payees  written  thereon  by  B,, 
without  inquiry  on  its  part  as  to 
their  genuincKess.  B.  converted 
the  proceeds  to  his  own  use.  The 
names  of  the  payees  in  a  portion  of 
these  checks  were  those  of  fictitious 
persons;  the  signaturesof  the  pay- 
ees upon  the  others  were  forged  by 
B.  The  referee  found  that  plain- 
tiffs, in  good  faith,  through  the 
fraud  of  B.,  believed  the  name 
given  as  payee  in  each  of  said 
checks  represented  the  name  of  a 
real  person  entitled  to  receive  the 
amount  of  the  check  in  each  cast^ 
and  intended  that  B.  should  de- 
liver the  check  to  a  real  payee 
therein  named  and  that  it  should 
only  go  into  circulation  through  a 
delivery  to  and  indorsement  by  the 
payee;  that  plaintiffs  were'  not 
guilt  V  of  negligence,  and  were  en- 
titleci  to  recover.  Ilcld,  no  error; 
that  the  evidence  sustained  the 
findings;  and  that  plaintiffs  did  or 
omitted  nothing  in  the  general  con- 
duct and  management  of  their  bus- 
iness or  in  their  employment  of 
and  confidence  in  B.  that  estopped 
them  from  alleging  the  checks  in 
question  were  paid  without  author- 
ity;  that  B.,  in  issuing  the  false 


checks  and  in  fabricating  the  false 
papers,  did  not  act  as  plaintiffs' 
agent,  and  his  acts  in  this  regard 
were    not    binding    upon    them. 

Id. 

7.  It  also  appeared  that  some  of  the 
checks  which  were  made  payable 
to  real  persons,  the  indorsements 
on  which  were  forged  by  B.,  were 
made  good  by  him  to  the  several 
payees,  with  what  funds  or  in  what 
manner  did  not  appear,  and  it  was 
not  shown  that  such  payments 
were  made  at  the  expense  or  to  the 
injury  of  defendant,  or  that  plain- 
tiffs profited  by  it.  It  appeared 
that  plaintiffs  had  paid  to  clients 
on  account  of  B.'s  frauds  more 
than  the  amount  of  the  checks  ia 
question.  Defendant's-counsel  re- 
quested the  court  to  find  that 
plaintiffs  not  having  sustained  any 
loss  by  reason  of  such  checks  were 
not  entitled  to  recover  upon  them. 
This  request  was  refused.  Held^ 
no  error.  Id. 


BILL  OF  LADING. 

Plaintiffs,  as  carriers,  executed  and 
delivered  to  the  consignor  bills 
of  lading,  acknowledging  the  re- 
ceipt on  board  their  vessel  of  a 
specified  quantity  of  wheat  to  be 
transported  to  B.  and  there  deliv- 
ered todefendant,  the  agent  of  the 
consignor,  subject  to  charges. 
Tlie  wheat  was  weighed  into  the 
vessel  under  the  supervision  afld 
control  of  the  carriers.  The  bills 
each  contained  this  clause:  **A11 
the  deficiency  in  cargo  to  be  paid 
by  the  carrier  and  deducted  from 
the  freight,  and  any  excess  in  the 
cargo  to  be  paid  for  to  the  carrier 
by  the  consignee."  Plaintiffs  de- 
livered 827  bushels  less  than  the 
quantity  specified  in  the  bills  of 
lading.  In  an  action  to  recover 
the  stipulated  freight,  plaintiffs 
gave  evidence  tending  to  show  that 
they  delivered  all  of  the  wheat  that 
they  received.  Held,  that  the  value 
of  the  deficiency  was  properly  de- 
ducted; that  plaintiffs  were  es- 
topped from  questioning  the  cor- 
rectness of  their  acknowledgment 
and  were  bound  to  account  for  the 
precise  quantity  admitted.  Rhodes 
V.  Niwhall.       '  574 
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BOARD  OF  COUNTY  CAN- 
VASSERS. 

iSte^  Election  (op  Officers). 

BONDS. 

In  an  action  against  defendant  as 
surety  upon  the  bond  of  B.,  as  ad- 
ministratrix of  O.,  it  appeared  that 
().  was  supposed  to  liave  died  in- 
testate. B.,  the  only  next  of  kin, 
having  renounced  adminstration, 
the  public  administrator  was  ap- 
pointed and  letters  duly  issued  to 
him.  ITe  entered  upon  his  duties; 
about  $500  came  to  his  liands, 
which  he  received  from  B.  as  being 
the  whole  estate.  B.  thereafter, 
upon  a  petition  duly  verified,  which 
alleged  that  the  estate  amounted 
to  $2,800  and  set  up  all  the  neces- 
sai^  jurisdictional  facts,  was  ap- 
pomted  administratrix  and  the 
bond  in  suit  executed.  The  public 
administrator  thereupon  filed  a  pe- 
tition which  alleged  his  own  ap- 
pointment and  authority  and  the 
possession  by  B.  of  $2,800  belon^^- 
mg  to  the  intestate  as  described  m 
her  petition;  a  citation  was  issued, 
upon  the  return  of  which  the  sur- 
rogate ordered  B.  to  pay  over  said 
sum  to  the  public  administrator. 
Before  such  order  took  effect  a  will 
of  O.  was  discovered  and  proved 
and  letters  issued  to  plaintiff,  and 
thereby  the  former  letters  were 
revoked.  (Code  Civ.  Pro.  §  2684.) 
Plaintiff  procured  a  dec  ret;  direct- 
ing B.  to  pay  over  to  him  said  sum 
of  $2,800  which  she  failed  to  do. 
Defendant's  answer  admitted  that 
B.,  as  administratrix,  received  cer- 
tain moneys  of  the  estate.  Neither 
the  petition  of  the  public  admin- 
istrator nor  the  decrees  of  the  sur- 
rogate indicate  how  or  in  what 
character  B.  held  the  money.  Iltld, 
that  the  appointment  of  6.  as  ad- 
ministratrix was  not  void  because 
of  the  previous  appointment  of 
the  public  administrator,  that  fact 
simply  made  it  erroneous  or  irreg- 
ular and  liable  to  be  reversed  on  ap- 
peal or  vacated  on  a  proper  appli- 
cation; that  the  order,  in  the  ab- 
sence of  proof  of  fraud  or  collusion, 
could  not  be  questioned  collater- 
ally (Code  Civ.  Pro.  ^  2473),  and 
the  sureties  upon  B.'s  bond  were 
liable  for  her  proper  performance 
of  duty  as  long  as  her  letters  re- 
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mained  unrevoked;  that  even  if  B. 
took  the  money  of  the  estate  as  an 
individual,  as  soon  as  letters  were 
issued  to  her  she  held  it  as  admin- 
istratrix (Code  Civ.  Pro.  §  2596) 
and  as  she  became  liable  to  deliver 
said  money  to  the  executor  upon 
his  appointment  and  the  revocation 
of  her  letters,  the  surrogate's  de- 
cree directing  payment  to  said  ex- 
ecutor bound  B.  and  her  sureties. 
(Code  Civ.  Pro.  g  2605.)  Powti-  v. 
Sjicckman.  354 

BROOKLYN  (CITY  OF). 

1.  Under  the  provision  of  the  act  of 
1886  (§  5,  chap.  335,  Laws  of  1886) 
authorizing  certain  officers  of  the 
city  of  Brooklyn  to  purchase  the 
property  of  a  water-works  com- 
pany, and  authorizing  the  city,  in 
case  said  ofiicials  were  unable  to 
agree  with  the  company  upon  a 
price  to  be  paid  for  the  property, 
to  take  the  siime  under  and  by  the 
right  of  eminent  domain  "within 
two  years  thereafter,"  it  was  the 
duty  of  the  officials  named  to  at- 
tempt an  agreement  with  reason- 
able promptness,  and  if  unsuccess- 
ful, to  commence  proceedings  for 
the  condemnation  of  the  property. 
The  authority  to  purchase  did  not 
outrun  the  two  years  allowed  for 
those  proceedings;  the  authority 
is  for  but  one  negotiation  which 
mu.<?t  culminate  in  agreement  or 
disjigreement  in  such  time  as  to 
permit  the  powei*to  condemn  the 
property  to  operate.  Zicgler  v. 
Chapin.  842 

2.  Where,  therefore,  the  complaint 
in  an  action  by  a  taxpayer  to  re- 
strain the  officials  named*  from  car- 
rying out  the  contract  for  the  pur- 
chase of  said  water-works,  which 
contract  the  complaint  alleged  was 
made  after  the  expiration  of  the 
two  years,  luld,  that  the  contract 
was  illegal  and  void;  that  the  ac- 
tion was  maintainable;  and  that  a 
temporary  injunction  restraining 
the  officials  from  carrying  out  the 
contract,  pending  the  litigation, 
was  properly  granted.  Id, 

3.  A  lot  owned  by  relator  in  the  city 
of  Brooklyn,  known  as  "lot  13, 
Avas  assessed  by  that  number  under 
the  act  of  1883  (Chap.  114,  Laws  of 
1 883) .    Subsequently  the  assessora, 
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on  application  and  acting  under 
the  same  statute,  at  various  times 
apportioned  lot  13  into  other  lots, 
one  of  these  lots  being  numbered 
112,  and  a  part  of  the  original  as- 
sessment was  apportioned  aerainst 
it.  To  this  lot  was  subsequently 
added  a  part  of  a  lot  not  formerly 
forming  part  of  No.  13,  upon  which 
there  was  no  assessment.  The  as- 
sessment not  having  been  paid,  the 
registrar  sold  that  portion  of  lot 
113  which  was  subject  to  the  as- 
sessment; in  the  advertisement 
published,  this  was  described  as 
*'Lot  112,  Part."  In  proceedings 
by  mandamus  to  compel  the  regfs- 
trar  to  receive  the  amount  of  the 
assessment  and  to  cancel  the  lien 
thereof,  it  was  claimed  the  sale 
was  void  b.ecause  of  alleged  defect 
in  the  desc'ription  in  the  advertise- 
ment. Held,  untenable:  that  the 
notice  was  a  substantial  compli- 
ance with  the  act  (g  3);  aftd  as, 
therefore,  the  sale  was  not  void,  the 
granting  of  the  writ  was  error. 
reopk  ex  rel.  v.  McG u ire .         419. 


CARRIER. 

Plaintiffs,  as  carriers,  executed  and 
delivered  to  the  consignor  bills  of 
lading,  acknowiedging  the  receipt 
on  board  their  vessel  of  a  specified 
quantity  of  wheat  to  be  transported 
to  B.  and  there  delivered  to  de- 
fendant, the  agent  of  the  con- 
signor, subject  to  charges.  The 
wheat  w^as  weighed  into  the  ves- 
sel under  the  supervision  and  con- 
trol of  the  carriers.  The  bills  each 
contained  this  clause:  "All  the 
deficiency  in  cargo  to  be  paid  by 
the  carrier  and  deducted  from  the 
freight,  and  any  excess  in  the 
ciirgo  to  be  paid  for  to  the  carrier 
by  the  consignee."  Plaintiffs  de- 
livered 827  bushels  less  than  the 
quantity  specified  in  the  bills  of 
lading.  In  an  action  to  recover 
the  stipulated  freight,  plaintiffs 
gave  evidence  tending  to  show 
that  they  delivered  all  of  the  wheat 
that  theV  received.  JJdd,  that  the 
value  of  the  deficiency  wjis  prop- 
erly deducted;,  that  plaintiffs  were 
estopped  from  questioning  the 
correctness  of  their  acknowledg- 
ment and  were  bound  to  account 
for  the  precise  quantity  admitted. 
Wiodes  V.  Is'eirhall.  574 
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CAUSE  OF  ACTION. 

1.  Plaintiff's  complaint  alleged,  in 
substance,  that  she  is  a  resident 
of  this  state,  and  defendant  is  a 
domestic  corporation  operating  a 
line  of  railroad  extx^nding  into  tlie 
state  of  Pennsylvania:  that  plain- 
tiff's husband  was  killed  in  that 
stat<j  through  the  negligence  of 
defendant;  that  the  statutes  of 
said  stat€  give  a  right  of  action  in 
such  case  for  the  injury  sustained, 
to  the  widow  for  her  own  benefit 
and  that  of  the  children  of  de- 
cedent, and  that  such  statute  is 
of  similar  import  to  the  law  in 
this  state.  Held,  that  the  com- 
plaint set  forth  a  good  c^iuse  of 
action,  and  that  a  demurrer  thereto 
was  properly  overruled:  that  the 
right  of  action  given  by  the 
statutes  of  the  two. states  is  for 
the  benefit  of  the  same  class  of  in- 
dividuals; that  while  by  our  statute 
it  is  given  to  the  executor  or  ad- 
ministrator of  the  decedent,  it  is  to 
him  simply  as  trustee;  and  that 
the  difference  in  the  trustee  ap- 
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pointed  by  the  two  statutes  to  rep- 
resent the  parties  injured,  was  not 
such  as  to  bar  the  tribunals  of 
this  state  of  jurisdiction.     Wooden 

V.  w,  iv;  r.  d  P.  R.  Ji,  Co.     10 

2.  A  transferee  of  negotiable  paper 
who  takes  it  know^ing  that  it  was 
executed  by  an  accommodation 
maker,  and  was  transferred  in  vio- 
lation of  conditions  or  limitations 
imposed  by  such  maker,  cannot 
maintain  an  action  thereon  against 
him.     Benjamin  v.  Rogers.  60 

S^  It  seems  an  action  is  not  maintain- 
able by  the  attorney-general  in  the 
name  of  the  people  against  execu- 
tors or  trustees  lor  waste,  misap- 
plication of  the  estate  or  any  mal- 
versation in  otfice.  People  v.  Siinon- 
soh.  299 

4.  The  action  authorized  by  the  Code 
of  Civil  Procedure  (§  1925)  by  a  I 
taxpayer  of  a  municipality  against 
an  officer  thereof  to  prevent  waste 
or  injury  to  the  property  of  the 
municipality,  was  only  intended 
to  protect  against  the  fraud  or  bad 
faith  of  the  officer  or  to  restrain 
illegal  action  on  his  part;  it  was 
not  intended  as  a  shield  to  the 
officer  from  the  effect  of  his  own 
folly  or  to  enable  a  taxpayer  to  try 
a  question  of  fraud  between  the 
officer  and  those  dealing  with  him. 
Zkgler  v.  Ghapin.  342 

5.  Where  in  an  action  to  recover  a 
loan  from  a  copartnership  to  one 
of  its  members,  brought  by  an 
assignee  thereof,  upon  the  trial  an 
examination  into  the  firm  account 
was  so  far  had  as  to  show  that  the 
defendant  was  indebted  to  the  firm 
in  a  sum  largely  in  excess  of  the 
money  sued,  Juld,  that  plaintiff 
was  entitled  to  maintain  the  action. 
Bank  Br.  N.  America  v.  Bclafield. 

410 

6.  It  seems  an  action  is  maintainable 
by  the  firm  against  the  borrowing 
member  to  recover  the  sum  loaned 
without  an  accounting.  Id. 

7.  A  municipal  officer  unlawfully 
removed  from  office,  to  which 
another  person  has  been  appointed, 
and  who  has  not  by  certiorari,  or 
otherwise,  obtained  a  reversal  of 
the  •order  of  removal  or  a  rein- 
statement, but  who  has  acquiesced 


in  such  removal,  cannot  recover 
from  the  corporation  the  compen- 
sation incident  to  the  office  accru- 
ing after  his  removal  and  during 
the  period  in  which  he  performed 
no  service.  The  question  as  to  the 
title  to  the  office  cannot  be  tried  in 
an  action  to  recover  the  salary. 
Hagan  v.  City  of  Bjwklyn.       643 


CEMETERY  ASSOCIATIONS. 

1.  Defendant,  a  cemetery  association, 
borrowed  moneys  of  various  per- 
sons, issuing  to  them  certificates, 
by  which,  alter  certifying  that  the 
persons  named,  each  had,  at  the 
date  thereof,  loaned  to  it  the  sums 
stated,  it  agreed  that  one-half  of 
the  proceeds  of  sales  of  lots  in  its- 
cemetery  should  be  applied  to  the 
payment  of  the  sum  loaned,  and 
mterest.  With  the  moneys  so  bor- 
rowed it  purchased  land,  laid  it 
out  into  lots  and  improved  it  as  a 
cemetery.  In  an  action  upon  one 
of  the  certificates  it  appeared  and 
was  found  that  defendant  received 
from  the  sales  of  lots  a  sufficient 
sum,  applicable  by  the  terms  of 
the  certificate  to  its  payment,  more 
than  ten  years  before  the  com- 
mencement of  the  action.  Held, 
that  the  action  was  barred  by  the 
Statute  of  Limitations,  and' this, 
although  the  court,  found  that 
neither  S.,  plaintiff's  testator,  to 
whom  the  certificate  was  issued, 
nor  plaintiff  had  knowledge  more 
than  six  years  before  the  action 
was  commenced  of  the  facts  as  to 
the  receipt  of  money  applicable  to 
the  payment  of  the  loan;  that  by 
the  terms  of  the  certificates  de- 
fendant did  not  become  a  trustee 
for  the  holders,  and  no  trust  was 
created  of  any  kind ;  but  assuming 
they  did  not  create  a  general  obli- 
gation to  pay  the  sums  borrowed, 
as  to  which  qucpre,  but  only  created 
an  obligation  to  pay  the  loan  out 
of  moneys  received  from  the  sale 
of  lots,  such  moneys  did  not  in  any 
sense  belong  to  the  holders  of  the 
certificates,  biit  belonged  to  it,  and 
when  it  failed  t^o  apply  the  pro- 
ceeds as  stipulated  it  became  liable 
to  an  action  at  law  for  breach  of 
its  contract  obligations,  and .  such 
an  action  was  barred  by  the  stat- 
utes after  six  years.  Thaeher  v 
Hope  Cemetery  Assn.  507 
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2.  It  seems  that  if,  from  facts  pecu- 
liar to  the  case,  an  equitable  action 
could  have  been  commenced,  it 
was  necessary  to  commence  it 
within  ten  years  from  the  time  the 
cause  of  action  accrued.  Id. 

3.  The  act  under  which  defendant 
was  organized  (Chap.  133,  Laws  of 
1847,  as  amended  by  §  4,  chap. 
163,  Laws  of  1860),  provides  that 
nothing  therein  contained  "shall 
be  construed  to  create  a  lien  upon 
lots  belonging  to  individual  pro- 
prietors, *  ♦  *  nor  any  other 
or  greater  liability  against  the  as- 
sociation or  trustees  issuing  said 
certificates  than  may  be  necessary 
to  enforce  the  faithful  application 
of  the  proceeds  of  sales  in  the  re- 
demption thereof."  H^ld,  that  as- 
summg  the  certificates  were  issued 
in  accordance  with  said  act,  and 
that  defendant  was  only  obligated 
to  apply  moneys  received  from 
sales,  when  it  did  receive  sufficient 
from  that  source  applicable  to  the 
payment  to  pay  all  of  the  certifi- 
cates, a  cause  of  action  accrued 
which  was  barred  by  the  statute, 
whether  plaintiff's  remedy  was 
legal  or  equitable.  Id. 


CERTIORARI. 

1.  It  seems  that  the  determination  of 
the  board  of  assessors  of  the  city 
of  New  York  as  to  whether  prop- 
erty is  benefited  by  a  street  im- 
provement may  not,  in  any  event, 
be  reviewed  upon  a  certiorari,  ex- 
cept for  errors  of  law.  (Code  Civ. 
Pro.  §  2140.)  People  ex  rcl.  v. 
Gilon.  147 

2.  As  for  the  purposes  of  an  appeal, 
a  judgment  in  proceedings  by  cer- 
tiorari to  review  an  assessment 
under  the  act  of  1880  (Chap.  269, 
Laws  of  1880)  is  to  Ihj  consideretl 
as  an  order,  and  as  an  appeal  is 
provided  for  by  said  act,  the  fact 
that  the  judgment  does  not  involve 
$5(X)  does  not  affect  its  appeala- 
bility.     People  ex  rel.   v.   Ih/kin. 

166 

3.  The  office  of  a  writ  of  certiorari 
to  review  such  a  determination  is 
to  decide  questions  of  law.  The 
court  may  mquire  as  to  the  juris- 
diction     of      the    commissioner. 


whether  he  pursued  the  mode  re- 
quired by  law.  whether  any  legal 
rules  were  violated  to  the  preju- 
dice of  the  relator,  and  it  may  ex- 
amine the  facts  so  far  as  to  ascer- 
tain whether  the  determination 
was  supported  by  evidence  or  was 
against  the  prepondering  weight 
of  evidence.  (Code  Civ.  fto. 
ti  2140.)     People  ex  rel.  v.  Uildnth. 

360 

4.  Such  determination  is  final  and 
]      binding  when  made,  recorded  and 

posted  within  the  meaning  of  the 
provision  of  the  Code  of  Civil  Pro- 
cedure  (§   2125),    which   requires 
'      that  a  certiorari  to  review  it  must 
I      be  granted  and  served  within  four 
I      months    after  the  determination 
becomes  binding  upon  the  relator 
or  the  person  whom  he  repreHtnts; 
and  the   fact  that  an  appeal  has 
been  brought  to  review  the  onler 
does  not  suspend,  during  its  pen- 
dency,  the  running  of  the  statute. 

5.  Where,  therefore,  shortly  after 
the  making  of  an  order  by  high- 
way commissioners  laying  out  a 
highway,  an  appeal  was  taken 
therefrom  and  within  four  months 
after  the  referees  appointed  thereon 
made  their  decision  affirming  the 
order  of  the  commissioners,  but 
nearly  a  year  after  said  order  was 
made,  a*  writ  of  certiorari  was 
issued,  luld,  that  the  writ  was 
properly  quashed.  Id, 

6.  An  order  of  the  governor  of  the 
state  disbanding  a  company  of  the 
national  guard  is  not  reviewable 
on  certiorari  at  the  instance  of 
a  commissi()ne<l  officer  or  a  private 
in  said  company;  they  have  no 
such  interest  as  entitles  them  to 
the  interposition  of  the  civil  courts; 
the  order  also  is  not  a  judicial  de- 
termination, and  such  determina- 
tion only  is  reviewable  on  cer- 
tiorari.    People  ex  nl.  v.  Ilill.  4^7 

7.  It  st'Dis  the  fact  that  a  statute  is 
unconstitutional  does  not  alone 
authorize  the  intervention  of  the 
judicial  power;  it  must  appear 
that  it  is  sought  to  be  enforced 
against  an  individual  so  as  to 
touch  some  private  right  or  inter- 
est cognizable  by  courts  pf  law. 

Id. 
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CHATTEL  MORTGAGE. 

1.  A  mere  creditor  at  large,  without 
some  process  for  the  collection  or 
enforcement  of  his  debt,  is  not  in 
a  position  to  question  an  unfiled 
chattel  mortgage  given  by  his 
debtor,  which  is  otherwise  valid. 
Button  V.  RaVibone.  187 

2.  The  provision  of  the  act  of  1833 
(Chap.  297,  Laws  of  1833),  declar- 
ing such  mortgages  void  as  against 
"the  creditors  of  the  mortgagor," 
means  creditors  armed  with  some 
legal  process  which  authorized 
them  to  seize  property,  such  as  an 
execution  or  attachment.  Id. 

3.  The  provision  of  said  act  declar- 
ing such  a  mortgage  void  as  against 
"  subsequent  purchasers  and  mort- 
gagees in  good  faith/'  does  not 
apply  to  one  who  has  taken  a  sub- 
sequent mortgage  as  security  for 
a  precedent  debt,  or  to  a  purchaser 
who  has  merely  given  credit  for 
the  purchase-price  of  tlic  property 
upon  a  precedent  debt;  at  least, 
when  it  does  not  appear  that  the 
debt, was  actually  and  absolutely 
released  or  extinguished  by  the 
transaction.  Id. 

4.  It  seems  that  a  mortgagee,  by 
setting  the  chattels  mortgaged 
aside  from  other  property  of  the 
mortgagor  and  marking  them 
with  his  own  name,  does  not 
thereby  secure  any  such  immediate 
delivery  and  actual  and  continued 
change  of  possession  of  the  chattels 
as  the  statute  requires  in  order  to 
obviate  the  necessity  of  filing  the 
mortgage,  or  to  preserve  its  lien  as 
against  the  parties  named  in  the 
statute.  Id. 
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CODE  OF  CRIMINAL  PRO- 
CEDURE. 

§  542.  People  v.  Wood.  249 


COMMISSIONERS    OF   HIGH- 
WAYS. 

See  Highways. 


COMMON  CARRIER. 
See  Carrier. 

COMMON  SCHOOLS. 

1.  Under  the  act  of  1870  (Chap.  591, 
Laws  of  1870),  authoriiing  the 
people  of  the  town  of  Hempstead 
to  elect  a  town  treasurer  to  re- 
ceive and  invest  the  moneys  arising 
from  sales  of  the  common  lands  of 
the  town,  and  directing  that  two- 
thirds  of  the  accruing  interest, 
'*or  so  much  thereof  as  may  be 
deemed  necessary  for  the  common 
schools  of  the  town,  to  be  deter- 
mined by  the  said  board  of  town 
auditors  from  an  inspection  and 
examination  of  the  last  annual  re- 
ports of  the  trustees  and  boards  of 
education  of  said  town,  shall  be 
apportioned  among  the  several 
school  districts  of  said  town  in  the 
same  manner  and  upon  the  same 
basis  as  the  public  school  moneys 
of  the  state  are  apportioned,"  the 
board  of  town  auditors  have  no 
power  to  change  as  between  two 
districts  an  apportionment  once 
made,  and  which  was  valid  at  the 
time,  so  as  to  adjust  equities 
growing  out  of  a  change  m  the 
report  of  the  districts,  anl  in  the 
statistics  made  by  the  state  super- 
intendent   of    public    instruction 
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was  put  into  circulation  by  the 
maker  with  knowledge  tliat  the 
name  of  the  payee  does  not  repre- 
sent a  real  person.  Id. 

6.  In  an  action  to  recover  money  de- 
posited by  plaintiffs,  a  firm  of  law- 
yers, with  defendant,  a  banking 
corporation,  it  appeared  that  one 
department  of  plaintiffs'  business 
consisted  of  examining  titles,  mak- 
ing loans  on  bonds  and  mortgages 
and  purchasing  real  estate  for 
clients,  that  this  business  was  in 
charge  of  B.,  a  competent  and 
trusted  clerk  of  plaintiffs,  who 
received  moneys  from  their  clients 
and  deposited  them  with  defend- 
ant; the  bank  account  was  kept  by 
D.,  plaintiffs'  cashier,  who  filled 
out  all  the  checks  and  presented 
them  to  one  of  the  plaintiffs  for  the 
firm  signature,  with  statements 
made  by  B.  as  to  amounts  received 
and  payments  to  be  made.  D. 
compared  the  checks  with  the  en- 
tries in  the  pass-book,  which  was 
frequently  balanced,  and  delivered 
the  checks  to  B.  A  large  number 
of  checks  were  paid  by  defendant 
upon  indorsements  of  the  names  of 
payees  written  thereon  by  B., 
without  inquiry  on  its  part  as  to 
their  genuineness.  B.  converted 
the  proceeds  to  his  own  use.  The 
names  of  the  payees  in  a  portion  of 
these  checks  were  those  of  fictitious 
persons;  the  signatures  of  the  pay- 
ees upon  the  others  were  forged  by 
B.  The  referee  found  that  plain- 
tiffs, in  good  faith,  through  the 
fraud  of  B.,  believed  the  name 
given  as  payee  in  each  of  siiid 
checks  represented  the  name  of  a 
real  person  entitled  to  receive  tlie  . 
amount  of  the  check  in  each  case,  i 
and  intended  that  B.  should  de-  j 
liver  the  check  to  a  real  payee  i 
therein  named  and  that  it  should 
only  go  into  circulation  through  a 
dehvery  to  and  indorsement  by  the 
payee;  that  plaintiffs  were  not 
guilty  of  negligence,  and  were  en- 
titled to  recover.  Held,  no  error; 
that  the  evidence  su.stained  the 
findings;  and  that  plaintiffs  did  or 
omitted  nothing  in  the  general  con- 
duct and  management  of  their  bus- 
iness 6r  in  their  employment  of 
and  confidence  in  B.  that  estopped 
them  from  alleging  the  checks  in 
question  were  ^aid  without  author- 
ity;  that  B.,  in  issuing  the  false 


checks  and  in  fabricating  the  false 
papers,  did  not  act  as  plaintiffs' 
agent,  and  his  acts  in  this  regard 
were    not    binding    upon    them. 

Id, 

7.  It  also  appeared  that  some  of  the 
checks  which  were  made  payable 
to  real  persons,  the  indorsements 
on  which  were  forged  by  B.,  were 
mad(?  good  by  him  to  the  several 
payees,  with  what  funds  or  in  what 
manner  did  not  appear,  and  it  was 
not  shown  that  such  payments 
were  made  at  the  expense  or  to  the 
injury  of  defendant,  or  that  plain- 
tiffs profited  by  it.  It  appeared 
that  plaintiffs  had  paid  to  clients 
on  account  of  B.'s  frauds  more 
than  the  amount  of  the  checks  in 
question.  Defendant's-counsel  re- 
quested the  court  to  find  that 
plaintiffs  not  having  sustained  any 
loss  by  reason  of  such  checks  were 
not  entitled  to  recover  upon  them. 
This  request  was  refused.  Hdd^ 
no  error.  Id. 


BILL  OF  LADING. 

Plaintiffs,  as  carriers,  executed  and 
delivered  to  the  consignor  bills 
of  lading,  acknowledging  the  re- 
ceipt on  board  their  vessel  of  a 
specified  quantity  of  wheat  to  be 
transported  to  B.  and  there  deliv- 
ered to  defendant,  the  agent  of  the 
consignor,  subject  to  charges. 
The  wheat  was  weighed  into  the 
vessel  under  the  supervision  afld 
control  of  the  carriers.  The  bills 
each  contained  this  clause:  "All 
the  deficiency  in  cargo  to  be  paid 
by  the  c-arrier  and  deducted  from 
the  freight,  and  any  excess  in  the 
cargo  to  be  paid  for  to  the  carrier 
by  the  consignee."  Plaintiffs  de- 
liVered  827  bushels  less  than  the 
quantity  specified  in  the  bills  of 
lading.  In  an  action  to  recover 
the  stipulated  freight,  plaintiffs 
gave  evidence  tending  to  show  that 
they  delivered  all  of  the  wheat  that 
they  received.  Held,  that  the  value 
of  the  deficiency  was  properly  de- 
ducted; that  plaintiffs  were  es- 
topped from  questioning  the  cor- 
rectness of  their  acknowledgment 
and  were  bound  to  account  for  the 
precise  quantity  admitted.  Rhodes 
v.  Neichall.  574 
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BOARD  OF  COUNTY  CAN- 
VASSERS. 

/55ee  Election  (op  Officers). 


BONDS. 

In  an  action  against  defendant  as 
surety  upon  the  bond  of  B.,  as  ad- 
ministratrix of  O.,  it  appeared  that 
O.  was  supposed  to  have  died  in- 
testate. B.,  the  only  next  of  kin, 
having  renounced  adminstration, 
the  public  admiui.strator  was  ap- 
pointed and  letters  duly  issued  to 
him.  He  entered  upon  his  duties; 
about  $500  came  to  his  hands, 
which  he  received  from  B.  as  being 
the  whole  estate.  B.  thereafter, 
upon  a  petition  duly  verified, which 
alleged  that  the  estate  amounted 
to  $2,800  and  set  up  all  the  neces- 
sary^  jurisdictional  facts,  was  ap- 
pomted  administratrix  and  the 
bond  in  suit  executed.  The  public 
administrator  thereupon  filed  a  pe- 
tition which  alleged  his  own  ap- 
pointment and  authority  and  the 
possession  by  B.  of  $2,WX)  belong- 
ing to  the  intestate  as  described  m 
her  petition;  a  citation  was  issued, 
upon  the  return  of  which  the  sur- 
rogate ordered  B.  to  pay  over  said 
sum  to  the  public  administrator. 
Before  such  order  took  effect  a  will 
of  O.  was  discovered  and  proved 
and  letters  issued  to  plaintiff,  and 
thereby  the  former  letters  were 
revoked.  (Code  Civ.  Pro.  g  2684.) 
Plaintiff  procured  a  decree  direct- 
ing B.  to  pay  over  to  him  said  sum 
of  $2,800  which  she  failed  to  do. 
Defendant's  answer  admitted  that 
B.,  as  administratrix,  received  cer- 
tain moneys  of  the  estate.  Neither 
the  petition  of  the  public  admin- 
istrator nor  the  decrees  of  the  sur- 
rogate indicate  how  or  in  what 
character B.  held  themonev.  Ihld, 
that  the  appointment  of  6.  as  ad- 
ministratrix was  not  void  because 
of  the  previous  appointment  of 
the  public  administrator,  that  fact 
simply  made  it  erroneous  or  irreg- 
ular and  liable  to  be  reversed  on  ap- 
peal or  vacated  on  a  proper  appli- 
cation; that  the  order,  in  the  ab- 
sence of  proof  of  fraud  or  collusion, 
could  not  be  questioned  collater- 
ally (Code  (Mv.  Pro.  fc^  2478),  and 
the  sureties  upon  B.'s  bond  were 
liable  for  her  proper  performanc<; 
of  duty  as  long  as  her  letters  re- 
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mained  unrevoked;  that  even  if  B. 
took  the  money  of  the  estate  as  an 
individual,  as  soon  as  letters  were 
issued  to  her  she  lield  it  as  admin- 
istratrix (Code  Civ.  Pro.  §  2596) 
and  as  she  became  liable  to  deliver 
said  money  to  the  executor  upon 
his  appointment  and  the  revocation 
of  her  letters,  the  surrogate's  de- 
cree directing  payment  to  said  ex- 
ecutor bound  B.  and  her  sureties. 
(Code  Civ.  Pro.  §  2605.)  Power  v. 
Speckman.  354 


BROOKLYN  (CITY  OF). 

1.  Under  the  provision  of  the  act  of 
1886  (§  5.  chap.  335,  Laws  of  1886) 
authorizing  certain  officers  of  tne 
city  of  Brooklyn  to  purchase  the 
property  of  a  water-works  com- 
pany, and  authorizing  the  city,  in 
ca.se  said  officials  were  unable  to 
agree  with  the  company  upon  a 
price  to  be  paid  for  the  property, 
to  take  the  wirae  under  and  by  the 
right  of  eminent  domain  "within 
two  years  thereafter,"  it  was  the 
duty  of  the  officials  named  to  at- 
tempt an  agreement  with  reason- 
able promptness,  and  if  unsuccess- 
ful, to  commence  proceedings  for 
the  condemnation  of  the  property. 
The  authority  to  purcliasc  did  not 
outrun  the  two  years  allowed  for 
those  proceedings;  the  authority 
is  for  but  one  negotiation  which 
must  culminate  in  agreement  or 
disagreement  in  sucli  time  as  to 
permit  the  powei*to  condemn  the 
property  to  operate.  Ziegl^  v. 
Chapin.  342 

2.  Where,  therefore,  the  complaint 
in  an  action  by  a  taxpayer  to  re- 
strain the  officials  named*  from  car- 
rying out  the  contract  for  the  pur- 
chase of  said  water- works,  which 
contract  the  complaint  alleged  was 
made  after  the  expiration  of  the 
two  years,  iuldy  that  the  contract 
was  illegal  and  void;  that  the  ac- 
tion was  maintainable;  and  that  a 
temporary  injunction  restraining 
the  officials  from  carrying  out  the 
contract,  pending  the  litigation, 
was  properly  granted.  Id. 

3.  A  lot  owned  by  relator  in  the  city 
of  Brooklyn,  known  as  "lot  13," 
was  assessed  by  that  number  under 
the  act  of  1883  (Chap.  114,  Laws  of 
1 883).    Subsequently  the  assessors, 
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local  law,  and  so  not  included  in 
the  constitutional  prohibition. 
FcrguMn  v.  Ucm.  459 

11.  A  general  provision  inserted  in 
an  act  containing  local  provisions 
is  valid,  whether  the  subject  is  ex- 
pre8se<l  in  the  title  or  not,  as  gen- 
eral acts  require  an  enacting  clause 
only.  Id. 

12.  Jt  8f£m»,  that  acts  constituting  or 
defining  the  jurisdiction  of  local 
courts,  amending  charters  of  muni- 
cipal corporations,  regulating  the 
appointment  and  election  of  local 
ofticers  in  a  particular  city,  pro- 
viding for  the  laying  out  of  streets 
or  highways  or  tlie  construction  of 
bridges  in  a  specifietl  locality,  and 
for  local  taxation  to  pay  the  ex- 
pense of  the  work,  regulating  the 
fees  of  officers  in  a  particular 
county  or  the  expenses  of  judicial 
sales  therein,  although  public  acts, 
are,  nevertheless,  load  and,  to  be 
valid,  under  said  constitutional 
prohibition,  the  subject  must  be 
expressed  in  the  title.  Id. 

13.  It  seemSy   however,  that  an  act 
.  embracing  within  its  scope  all  the 

cities  of  the  state  or  all  things  of  a 
certain  class,  is  a  general  and  not 
a  local  act,  although  by  reason  of 
some  limitation  based  on  i>opu- 
lation  or  other  condition,  only  a 
particular  city  or  the  inhabitants 
of  a  single  locality  can,  in  the  act- 
ual situation,  receive  its  benefits. 

Id. 

14.  It  seems,  also,  the  fact  that  an 
act  operates  only  upon  a  limited 
area  or  upon  persons  within  a 
specified  locality,  and  not  /jener- 
ally  throughout  the  state  is,  in 
most  cases,  a  reasonably  accurate 
test  by  which  to  determine  whether 
it  is  general  or  local,  but  is  not 
decisive.  Id. 

15.  A  law  having  for  its  object  the 
protection  of  navigation  in  the 
harbor  of  New  York  is  a  general 
and  not  a  local  act,  and  although 
limited  territoriall}',  tlie  subject 
is  both  public  and  general.        Id. 

16.  A  commissioned  officer  of  the 
uniformed  militia  of  the  state,  ren- 
dered  supernumerary  by  the  dis- ! 
bandment  of  the  organization  un-  > 


derand  in  pursuance  of  the  Military 
Code  (§  7,  chap.  299,  Laws  of  1883), 
is  not  thereby  removed  from  office' 
within  the  meaning  of  the  proWs- 
ion  of  the  State  Constitution  (Art. 
\\,%  5),  which  declares  that  no 
commissioned  officer  in  the  militia 
shall  be  removed  from  office  unless 
by, the  senate,  oa  recommendation 
by  the  governor,  or  by  the  decis- 
ion of  a  court-marnal.  The  officer 
does  not,  by  the  disbandment.  lose 
his  rank  or  commission;  he  is 
simply  relieved  from  active  service 
until  again  assigned  to  duty,  or 
appointed,  or  elected  to  another 
command,  (g  44,  as  amended  by 
chap.  332,  Laws  of  1888.)  People 
ex  rel.  v.  IliU.  497. 

17.  An  order,  therefore,  by  the  gov- 
ernor as  commander-in-chief  of  the 
military  forces  of  the  state  disband- 
ing a  company  is  not  violative  of 
said  Constitutional  provision.    Id, 

18.  The  section  of  said  Code  author- 
izing such  disbandment  is  not  in 
conflict  with  the  Constitution  or 
the  Statutes  of  the  United  States. 

Id. 

19.  The  provisions  of  said  Constitu- 
tion (Subd.  15,  §  8,  art.  1),  con- 
ferring upon  congress  the  power 
"to  provide  for  organizing,  arm- 
ing and  disciplining  the  militia  " 
does  not  exclude  state  legislation 
unless  the  power  conferred  is  ac- 
tually exercised.  Id. 

20.  Under  the  provision  of  the  United 
States  Revised  Statutes  (§  1630), 
declaring  that  the  militia  of  each 
state  shall  be  arranged  into  divis- 
ions, etc.,  "as  the  legislature  of 
the  state  may  direct,"  the  fact  that 
but  a  portion  of  the  militia  have 
been  so  organized  does  not  impair 
the  validity  of  the  organizations 
actually  made.  Id, 

21.  Assuming  that  power  to  dis- 
band a  company  must  be  found  in 
the  Federal  Statute,  as  to  which, 
qufpre,  tliis  power  is  implied  in  the 
power  given  by  said  last-mentioned 
pro\ision;  the  intention  of  con- 
gress was  to  leave  the  whole  sub- 
ject of  organization  and  itjorgani- 
zation  of  the  militia  under  the  con- 
trol of  the  respective  states,  subject 
to  the  power  of  congress.  Id. 
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CONSTRUCTION. 

Words  and  phrases  in  a  statute,  con- 
ferring upon  a  corporation  its 
franchises  and  special  privileges, 
which  are  ambiguous  or  admit  of 
different  meanings,  must  receive 
that  construction  which  is  most 
favorable  to  the  public.  People  v. 
Broadway  B.  B.  Co.  29 


CONTEMPT. 

In  an  action  brought  by  plaintiff,  a 
theatrical  manager,  to  restrain  de- 
fendant, who  was  also  a  theatrical 
manager^and  his  agents,  employes, 
etc.,  from  producing  at  his  theatre 
a  play,  the  sole  right  to  produce 
which  in  this  country  belonged  to 
plaintiff,  an  order  was  duly  granted 
on  October  fifteenth,  directing  de- 
fendant to  show  cause,  on  the 
twentieth  of  that  month,  why  an 
injunction  should  not  issue  in  ac- 
cordance with  the  prayer  of  the 
complaint,  and,  in  the  meanwhile, 
restraining  defendant,  his  actors, 
'agents  and  servants;  Also  provid- 
ing that  service  of  the  order  on  or 
before  the  seventeenth  would  be 
sufficient.  Before  service  of  the 
papers  upon  defendant  could  be 
mtuie,  he  left  the  state  and  was 
absent  about  four  days;  the  papers 
were  not  served  upon  him  until 
the  twentieth,  but  on  and  prior  to 
October  seventeenth  the  injunc- 
tion order  was  duly  served  upon 
8.,  who  acted  as  manager  and  was 
in  apparent  control  of  defendant's 
theatre  during  his  absence;  upon 
L.  W.,  who  was  treasurer  and  in 
charge  of  the  box  office,  and  ap- 
peared to  exercise  authority  over 
the  actors,  and  upon  A.  W.,  an 
actor  in  defendant's  employ.  On 
the  seventeenth  after  such  service 
and  on  the  eighteenth,  the  play 
was  produced  at  defendant's 
theatre,  A.  W.  acting  a  leading 
part.  In  proceedings  to  punish 
S.,  L.  W.  and  A.  W.  for  contempt 
for  disobedience  of  the  order,  held, 
that  service  of  the  summops  upon 
defendant  was  not  essential  to  give 
the  order  vitality;  that,  conceding 
the  service  thereof  before  service 
of  summons  was  irregular,  it  was 
not  void;  that  the  court  having 
power  to  grant  it,  had  for  the  pur- 
poae  of  emorcing  obedience  to  it, 


jurisdiction  of  the  action  from  the 
time  it  was  made;  and  that  the 
willful  disobedience  thereof  by 
said  agents  and  employes  of  de- 
fendant after  service  upon  them 
was  a  contempt,  for  which  they 
were  properly  punished.  Daly  v. 
Amberg.  490 


CONTRACTS. 

1.  A  party  making  a  contract  is  pre- 
sumed to  intend  to  bind  his  execu- 
tors and  administrators,  unless  it 
is  of  such  a  nature  as  calls  for  some 
personal  quality;  of  the  testator,  or 
the  wording  of  it  is  such  as  clearly 
to  show  ^  cont  ra  ry  intent .  0 ham- 
berlain  v.  Dunlop.  45 

2.  Where  one  contracts  to  build  upon 
land  owned  by  him  a  house  for 
another  by  a  certain  time  and  dies 
before  that  time,  his  executors  are 
bound  to  perform  the  contract.  If 
the  land  descends  to  heirs  the 
covenant  remains  in  force,  and  if 
the  executor  cannot  compel  the 
heirs  to  permit  the  building  he  is 
liable  for  the  damages,  if  he  have 
assets  from  which  to  pay  them. 

Id. 

3.  It  seems  that  where  a  party  has 
entered  into  a  contract  to  pur- 
chase real  estate  and  dies  before 
it  is  conveyed  to  him  and  before  he 
has  paid  for  it,  his  heir  or  devisee 
is  entitled  to  have  his  executor  pay 
for  it  out  of  the  personal  estate. 

Id, 

4.  As  a  general  rule,  under  an  obliga- 
tiion  by  one  person  to  support  and 
maintain  another,  where  no  place 
is  specified,  the  beneficiary  may 
live  wherever  he  chooses,  provided 
his  choice  does  not  involve  needless 
expense.      Mc Arthur  v.    Gordon. 

597 

5.  It  seems  this  rule  is  subject  to  ex- 
ceptions in  ciises  where  there  is 
great  inadequacy  of  consideration, 
where  family  arrangements  are 
made  involving  the  support  of 
some  of  its  members  by  others 
who  have  been  accustomed  to  live 
together,  or  where  the  circum- 
stances of  the  case  and  the  lan- 
guage of  the  instrument  indicate 
an  intent  that  support  shall  be  fur- 
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nisbed  in  a  particular  manner,  at 
a  particular  place,  or  by  particular 
persons.  Id. 

See  Bill  op  LADmo. 
Guaranty. 
Lease. 

iNsuRAiiCE  (Life). 
Sales. 


CORPORATIONS. 

1.  Words  and  phrases  in  a  statute, 
conferring  upon  a  corporation  its 
franchises  and  special  privileges, 
which  are  ambiguous  or  admit  of 
different  meanings,  must  receive 
that  construction  which  is  most 
favorable  to  the  public.  People  v. 
Broadteay  R.  R.  Co,  29 

2.  The  mere  fact  that  a  person  is  a 
director  or  stockholder  of  a  corpo- 
ration does  not  make  him  charge- 
able with  actual  knowledge  of  its 
business  transactions  or  of  entries 
made  in  its  books.  Rudd  v.  Robin- 
ton.  113 

8.  The  business  transactions  of  a 
corporation  with  its  members  and 
trustees  or  directors  are  on  the 
same  footing  as  those  with 
strangers,  and  business  entries  in 
its  books  of  account  are  no  more 
evidence  against  them  than  against 
strangers.  Id. 

4.  In  an  action,  therefore,  by  the  re- 
ceiver of  a  corporation  against  one 
of  its  directors  to  recover  for 
money  and  property  alleged  to 
have  *been  improperly  appropri- 
ated, Jield,  that  the  books  of  ac- 
count of  the  corporation  were  not 
pe^*  se  competent  evidence  against 
him  to  establish  a  liability.        Id. 

6.  It  seems  that  the  non-existence  as 
a  corporate  body,  at  the  time  of  a 
testator's  death,  of  an  institution 
intended  by  him  as  an  object  of  his 
bounty,  will  not  alone  defeat  a  tes- 
tamentary gift,  and  an  executory 
bequest  to  the  use  of  an  institution 
directed  to  be  incorporated  within 
the  period  allowed  for  the  vesting 
of  future  estates,  may  be  uplielcl 
as  valid.     People  v.  Simonson.    299 

6.  Where,  however,  no  such  limit  is 
fixed  to  the  time  of  incorporation, 


but  it  is  left  dependent  upon  the 
will  of  the  legislature,  the  gift  is 
void.  "  Id, 

7.  The  property  of  every  stock  com- 
pany consists  of  three  things,  ita 
capital,  existing  in  money  or  prop- 
erty, its  surplus,  if  any,  and  its 
franchise.  These  which  are  sev- 
eral in  the  ownership  of  the  com- 
pany are  united  in  the  ownership 
of  the  shareholders,  and  the  share 
stock  or  capital  stock  as  owned  by 
the  shareholders  covers  all  three. 
People  ex  rel.  v.  Coleman.  433 

8.  The  phrase  "capital  stock"  in 
the  provision  of  the  act  of  1857  in 
relation  to  taxing  incorporated 
companies  (§  3,  chap.  456,  La'ws 
of  1857),  which  declares  that  "the 
capital  stock  of  every  company 
liable  to  taxation,"  save  as  ex- 
cepted. "  together  with  its  surplus, 
profits  or  reserved  funds  exceed- 
ing ten  per  cent  of  its  capital'' 
after  making  certain  deductions, 
"  shall  be  assessed  at  its  actual 
value  and  taxed  in  the  same  man- 
ner as  the  other  reai  and  personal 
estate  of  the  county,"  means  not 
the  share  stock,  but  the  capital 
owned  by  the  corporation,  the 
fund  required  to  be  paid  in  and 
kept  intact  as  the  basis  of  the  busi- 
ness enterprise.  Id. 

9.  In  taxing  corporations,  therefore, 
under  said  act  the  subject  of  val- 
uation and  assessment  is  never  the 
share  stock,  but  always  the  com- 
pany's capital  and  surplus  which 
should  be  a.ssessed  at  its  actual 
value  when  that  is  known  or  can 
be  ascertained.  Id, 

10.  Accordingly  hdd,  it  was  error  on 
the  part  of  assessors  who,  in  assess- 
ing a  corporation  under  said  act, 
took  the  market  value  of  its  shares 
as  the  '*  actual  value  "  of  its  capi- 
tal stock  and  based  their  assess- 
ment theix^on,  although  the  corpo- 
ration presented  to  them  a  sworn 
statement  of  its  assets  and  liabili- 
ties, the  truth  of  which  was  not 
questioned  and  which  showed  that 
there  was  nothing  subject  to  as- 
sessment. Id. 

11.  It  seeim,  however,  when  the 
amount  of  capital  and  surplus  are 
undisclosed  and  unknown,  the  as- 
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spssors  may  consider  the  market 
value  of  the  share  stock  and  the 
general  condition  of  the  company, 
not  as  the  thing  to  be  vahied  and 
assessed,  but  as  an  aid  in  discover- 
ing the  value  of  that  which  is  to 
be  assessed.  Id. 

12.  It  He^ms,  also,  further  resort  may 
also  be  had  to  such  means  of  infor- 
mation when  the  amount  of  capital 
and  surplus  is  stated,  but  the  as- 
sessors have  sufficient  reason, 
founded  upon  facts  established  by 
competent  proof,  to  disbelieve  the 
statement.  Id. 

Sie  Cemetery  Associations. 
Insurai^ce  (Life). 
Municipal  Corporations. 
Mutual  Benefit  Associations. 
Railroad  Corporations. 
Telegraph  Companies. 


COSTS. 

1.  The  power  to  award  costs  In 
special  proceedings  is  fixed  and 
limited  by  the  Code  of  Civil  Pro- 
cedure (§  3240),  and  under  it  the 
court  has  no  power  to  grant  extra 
allowances;  it  can  only  award 
costs  in  its  discretion  *'  at  the  rate 
allowed  for  similar  services  in  an 
action  brought  in  the  same  court." 
In  re  UoUkn.  589 

2.  A  proceeding  instituted  by  a 
trustee  of  a  trust  fund  for  leave  to 
resign  and  to  procure  the  appoint- 
ment of  a  new  trustee,  is  a  special 
proceeding.  Id. 

8.  Where,  therefore,  in  such  a  pro- 
ceeding the  several  beneficiaries, 
being  made  parties,  appeared  by 
separate  counsel  and  took  an  active 
part  in  the  examination  and  settle- 
ment of  the  accounts  of  the  retir- 
ing counsel,  and  allowances  for 
counsel  fees  were  made  to  several 
of  them,  held^  error.  Id. 

4.  Certain  of  the  parties,  who  were 
infants,  appeared  by  guardian; 
they  had  no  present  interest  in  the 
trust  fund,  but  simplj^  a  contin- 
gent and  reversionary  interest  in 
the  share  of  one  of  the  bene- 
ficiaries. Held,  that  an  allowance 
to  the  guardian,  payable  out  of 
the  trust  fimd,  was  error.  Id. 


5.  It  iteems  that  an  allowance  to  the 
new  trustee  appointed  in  such  pro- 
ceedings was  improper.  Id. 

6.  The  Court  of  Appeals  has  no 
jurisdiction  to  review  the  discre- 
tion of  the  court  below  in  grant- 
ing an  extra  allowance,  where  no 
rule  of  law  is  violated,  or  in  refus- 
ing an  extra  allowance,  unless  such 
refusal  has  been  based  upon  the 
ground  of  want  of  authoritv,  thus 
presenting  a  question  of  law. 
Shich  V.  WortTnann.  650 

7.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (g  3288),  regu- 
lating costs  upon  appeal  from  final 
judgment,  the  Court  of  Appeals 
has  power,  in  an  equitable  or  legal 
action,  upon  the  reversal  of  the 
judgment  and  the  granting  of  a 
new  trial,  in  its  discretion,  to  pro- 
vide that  the  costs  shall  abide  the 
event,  or  to  award  them  absolutely. 
Fraruy  v.  Smith.  668 

8.  Where  it  is  provided  that  costs 
shail  abide  the  event,  this  means 
all  the  costs  of  the  action  up  to 
and  including  the  decision  of  this 
court.  Id. 

COURT  OF  APPEALS. 

1.  The  Court  of  Appeals  has  no 
jurisdiction  to  review  the  discre- 
tion of  the  court  below  in  granting 
an  extra  allowance,  where  no  rule 
of  law  is  violated,  or  in  refusing 
an  extra  allowance,  unless  such  re- 
fusal has  been  based  upon  the 
ground  of  want  of  authoritv,  thus 
presenting  a  question  of  law. 
Shids  V.  Wortmann.  650 

2.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (g  3238),  regu- 
lating costs  upon  appeal  from  final 
judgment,  the  Court  of  Appeals 
has  power,  in  an  equitable  or  legal 
action,  upon  the  reversal  of  the 
judgment  and  the  granting  of  a 
new  trial,  in  its  discretion,  to  pro- 
vide that  the  costs  sliall  abide  the 
event,  or  to  award  them  abso- 
lutely.    Fran4!y  v.  Smith.         658 

3.  Where  it  is  provided  that  costs 
shall  abide  the  event,  this  means 
all  the  costs  of  the  action  up  to 
and  including  the  decision  of  this 
court.  Id. 
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nished  in  a  particular  manner,  at 
a  particular  place,  or  by  particular 
persons.  Id. 

See  Bill  of  LADma. 
Guaranty. 
Lease. 

Insurance  (Life). 
Sales. 


CORPORATIONS. 

1.  Words  and  phrases  in  a  statute, 
conferring  upon  a  corporation  its 
franchises  and  special  privileges, 
"which  are  ambiguous  or  admit  of 
different  meanings,  must  receive 
that  construction  which  is  most 
favorable  to  the  public.  People  v. 
Broadtcay  R.  R.  Co.  29 

2.  The  mere  fact  that  a  person  is  a 
director  or  stockholder  of  a  corpo- 
ration does  not  make  him  cliar^e- 
able  with  actual  knowledge  of  its 
business  transactions  or  of  entries 
made  in  its  books.  Rudd  v.  Robin- 
son. 113 

8.  The  business  transactions  of  a 
.  corporation  with  its  members  and 
trustees  or  directors  are  on  the 
same  footing  as  those  with 
strangers,  and  business  entries  in 
its  books  of  account  are  no  more 
evidence  against  them  than  against 
strangers.  Id. 

4.  In  an  action,  therefore,  by  the  re- 
ceiver of  a  corporation  against  one 
of  its  directors  to  recover  for 
money  and  property  alleged  to 
have  "been  improix'rly  appropri- 
ated, hid,  that  the  books  of  ac- 
count of  the  corporation  were  not 
per  m  competent  evidence  against 
him  to  establish  a  liability.        Id, 

6.  //  secrnn  that  the  non-existence  as 
a  corporate  body,  at  the  time  of  a 
testator's  death,  of  an  institution 
intended  by  him  as  an  object  of  his 
bounty,  will  not  alone  defeat  a  tes- 
tamentary gift,  and  an  executory 
bequest  to  the  use  of  an  institution 
directed  to  be  incorporated  within 
the  period  allowed  for  the  vesting 
of  future  estates,  may  be  upheld 
as  valid.     People  \.  Simonsoii.    299 

6.  Where,  however,  no  such  limit  is 
fixed  to  the  time  of  incorporation, 


but  it  is  left  dependent  upon  the 
will  of  the  legislature,  the  gift  is 
void.  "  /rf. 

7.  The  property  of  every  stock  com- 
pany consists  of  three  thiogs,  its 
capital,  existing  in  money  orprop- 
erty,  its  surplus,  if  any,  and  its 
franchise.  These  which  are  8eT- 
eral  in  the  ownership  of  the  com- 
pany are  united  in  the  ownership 
of  the  shareholders,  and  the  share 
stock  or  capital  stock  as  owned  by 
the  shareholders  covers  all  three. 
People  ex  rel.  v.  Coleman.         438 

8.  The  phrase  "capital  stock"  in 
the  provision  of  the  act  of  lbo7  in 
relation  to  taxing  incorporated 
companies  (§  3.  chap.  456,  La'ws 
of  1867),  which  declares  that  "the 
capital  stock  of  every  company 
liable  to  taxation,"  save  as  ei- 
cepted. '  *  together  with  its  surplus, 
profits  or  reserved  funds  exceed- 
mg  ten  per  cent  of  its  capital" 
after  making  certain  deductions, 
"shall  be  assessed  at  its  actual 
value  and  taxed  in  the  same  man- 
ner as  the  other  reai  and  personal 
estate  of  the  county,"  means  not 
the  share  stock,  but  the  capital 
owned  by  the  corporation,  the 
fund  required  to  be  paid  in  and 
kept  intact  as  the  basis  of  the  busi- 
ness enterprise.  -/rf- 

9.  In  taxing  corporations,  therefore, 
under  said  act  the  subject  of  val 
nation  and  assessment  is  never  the 
share  stock,  but  always  the  com- 
pany's capital  ami  surplus  whith 
should  be  assessed  at  its  actual 
value  when  that  is  known  or  can 
be  ascertained.  U- 

10.  Accordingly  fuld,  it  was  error  on 
the  part  of  assessors  who,  in  assess- 
ing a  corporation  under  said  act. 
took  the  market  value  of  its  shares 
as  the  "actual  value  "  of  its  capi- 
tal stock  and  based  their  asst^ 
ment  then'on,  although  thect>rpo- 
mtion  presented  to  them  a  si^oni 
statement  of  its  assets  and  liabili- 
ties, the  truth  of  which  was  net 
questioned  and  which  showed  that 
there  was  nothing  subject  to  ts^ 
sessment.  U. 

W.  It  $€(1118,  however,  when  the 
amount  of  capital  and  surplus  an 
undisclosed  and  unknown,  the  as- 
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7.  Also  held,  it  was  competent  for 
defendant  to  prove  bv  a  physician 
that  upon  a  physical  examination 
made  by  him  of  defendant  subse- 
Quent  to  the  homicide,  he  could 
determine  satisfactorily  in  his  own 
mind  the  condition  of  defendant's 
brain,  and  could  state  from  such 
examination  that  there  was  a  dis- 
ease affecting  it  of  such  long  stand- 
ing, that  it  must  have  existed  at 
the  time  of  the  murder.  Id. 


8.  AVhere  the  guilt  of  one  of  several 
defendants,  jointly  indicted  for  a 
felony,  is  sought  to  be  established 
by  evidence  showing,  or  tending 
to  show,  a  conspiracy  between  him 
and  the  others  for  the  commission 
of  the  crime,  evidence  as  to  acts  or 
statements  of  the  others  must  be 
confined  to  such  statements  as 
were  made,  or  acts  done,  at  times 
when  the  proofs  in  the  case  per- 
mit of  a  finding  that  a  conspiracy 
existed,  and  where  the  acts  or 
statements  were  in  furtherance  of 
the  common  design.  The  acts  or 
statements  of  one  of  the  defend- 
ants prior  to  the  formation  of  the 
conspiracy,  or  subsequent  to  its 
termination,  by  the  accomplish- 
ment of  the  common  purpose,  or 
by  abandonment,  are  inadmissible 
as  evidence  against  the  others. 
People  V.  Kief.  661 

9.  Since  the  passage  of  the  provision 
of  the  Penal  Code  (^  29)  making  a 
party  to  a  crime,  who,  bef  ire  its 
passage,  would  have  been  an  ac- 
cessory before  the  fact,  a  principal, 
a  trial  and  conviction  of  tlie  one 
who  actually  committed  the  crime, 
is  not  essential  to  the  prosecution 
of  the  charge  against  such  a  party, 
and  where  both  are  jointly  in- 
dicted as  principals,  an  acquittal 
of  the  former  upon  a  separate  trial 
is  not  a  defense,  and  the  record  is 
not  competent  evidence  upon  the 
trial  of  the  latter.  Jd. 


CUSTODY. 

1.  Where  land  in  which  one  has  an 
interest  as  tenant  by  the  curtesy  is 
sold,  the  moneys  obtained  there- 
for represent  the  land,  and  the 
tenant  by  the  curtesy  is,  in  any 


event,  entitled  to  interest  thereon 
during  his  life,    //i  re  Camp.    877 

2.  Pending  proceedings  by  a  mu- 
nicipality to  acquire  title  to  lands 
belonging  to  a  married  woman, 
for  a  public  improvement,  the 
owner  died  intestate,  leaving  C, 
her  husband,  and  four  infant  chil- 
dren surving.  C.  was  appointed 
guardian  of  the  children,  and  gave 
the  statutory  bond;  an  award  was 
made  for  the  entire  fee  of  the 
premises;  C.  was  then  in  posses- 
sion ;  he  received  the  sum  awarded, 
receipting  therefor  as  guardian. 
In  proceedings  by  one  of  the  chil- 
dren upon  his  arrival  of  age  for 
an  accounting  by  his  father,  as 
guardian,  /ukl,  that  the  latter  was 
entitled  to  a  life  interest  in  the 
fund  as  tenant  by  curtesy ;  that  he 
was  not  estopped  from"  claiming 
the  same  by  the  fact  that  he  signed 
the  receipt  as  guardian;  that  the 
court  had  power  in  the  condemna- 
tion proceedings  to  direct  the  pay- 
ment of  the  fund  to  him  without 
security  beyond  tliat  given  by  him 
as  guardian;  and  that  the  peti- 
tioner had  no  right  to  demand 
immediate  payment,  when  he  be- 
came of  age,  of  his  share  of  the 
fund.  Id. 

DAMAGES. 

1.  Upon  the  trial  of  an  action  to  re- 
cover damages  for  breach  of  cove- 
nant on  the  part  of  the  lessor  in  a 
lease  of  a  mill  and  elevator  to  re- 
build in  case  of  destruction  of  the 
building  by  fire,  plaintiff,  after  he 
had  testified  as  to  the  character 
and  extent  of  his  business,  was 
allowed  to  testify  as  to  the  value 
of  the  lease  for  the  time  he  would 
have  been  in  possession  after  the 
premises  had  been  rebuilt  and  be- 
lore  the  lease  had  expired.  Ileid, 
no  error.  Chamberlain  v.  Dan- 
lop.  45 

In  an  artion  to  recover  dam- 

agea  for  a  drath  caused  by  negligence 
which  occurred  in  another  state  ichich 
has  a  law  similar  to  our  oicn,  giring  a 
right  of  action  in  such  c<ise  but  which 
d^jes  not  limit  the  amount  of  r^r/^rery, 
tJis  limitatifm  imposed  by  the  law  of 
this  state  applies. 

See  Wooden  v.  W.  y.  Y.  d  P.  R 
R  Co.  10 
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DEATH. 

1.  Plaintiff's  complaint  allegwl,  in 
substance,  that  she  is  a  resident  of 
this  state,  and  defendant  is  a  do- 
mestic corporation  operating  a  line 
of  railroad  extending  into  the  state 
of  Pennsylvania;  that  plaintiff's 
husband  was  killed  in  that  state 
through  the  negligence  of  de- 
fendant; that  the  statutes  of  said 
state  give  a  right  of  action  in  such 
case  for  the  injury  sustained,  to 
the  widow  for  her  own  benefit  and 
that  of  the  children  of  decedent, 
and  that  such  statute  is  of  similar 
import  to  the  law  in  this  state. 
Held,  that  the  complaint  set  forth 
a  good  cause  of  action,  and  that  a 
demurrer  thereto  was  properly 
overruled;  that  the  right  of  action 
given  by  the  statutes  of  the  two 
states  is  for  the  benefit  of  the  same 
class  of  individuals;  that  while  by 
our  statute  it  is  given  to  the  ex- 
ecutor or  administrator  of  the  de- 
cedent, it  is  to  him  simply  as 
trustee;  and  that  the  difference  in 
the  trustee  appointed  by  the  two 
statutes  to  represent  the  parties 
in  lured  was  not  such  as  to  bar  the 
tribunals  of  this  state  of  jurisdic- 
tion. Wooden  v.  TV.  N.  Y.  &  P. 
B.  R,  Co.  10 

2.  Also  hdd,  that  the  action  was  prop- 
erly brought  by  the  widow,  as 
such,  not  as  administratrix,  as  it 
is  the  cause  of  action  created  and 
arising  in  the  state  of  Pennsyl- 
vania which  is  enforced,  and  so, 
the  action  must  be  prosecuted  in 
the  name  of  the  party  to  whom 
alone  the  right  of  action  bclontjs. 

Id, 

•8.  But  /wld,  that  the  limitation  im- 
posed by  the  laws  of  this  state 
upon  the  amount  of  recovery  ap- 
plied; that  plaintiff,  having  vol- 
untarily availed  herself  of  our 
remedial  procedure,  must  submit 
to  the  limitation,  although  none 
is  imposed  by  the  law  of  Pennsyl- 
vania. Jd. 


DEBTOR  A.ND  CREDITOR. 

1.  A  mere  creditor  at  large,  without 
some  process  for  the  collection  or 
enforcement  of  his  debt,  is  not  in 
a  position  to  question  an  untiled 


chattel  mortgage  given  by  his 
debtor,  which  is  otherwise  valid. 
Button  V.  Rathbojie.  187 

2.  The  provision  of  the  act  of  1838 
(Chap.' 297.  Laws  of  1833).  declar- 
ing such  mortgages  void  as  against 
*'  the  creditors  oi  the  mortgagor," 
means  creditors  armed  with  some 
legal  process  which  authorized 
them  to  seize  property,  such  as 
an  execution  or  attachment.      Id. 

3.  The  provision  of  said  act  de- 
claring such  a  mortgage  void  as 
against  "subsequent  purchasers 
and  mortgagees  in  good  faith," 
does  not  apply  to  one  who  has 
taken  a  subsequent  mortgage  as 
security  for  a  precedent  debt,  or 
to  a  purchaser  who  has  merely 
given  credit  for  the  purchast- 
price  of  the  property  upon  a  pre- 
cedent debt;  at  least,  when  it  does 
not  appear  that  the  debt  was  actu- 
ally and  absolutely  released  or 
extinguished  by  the  transaction. 

Id. 

4.  The  relation  between  a  bank  and 
a  depositor  is  that  of  debtor  and 
creditor,  and  the  law  implies  a 
contract  on  the  part  of  the  bank 
to  disburse  the  money  standing  to 
the  depositor's  credit  onlj  upon 
his  order  and  in  conformity  with 
his  directions;  no  payments  can 
be  charged  against  a  depositor  by 
a  bank  unless  made  to  such  per- 
sons as  the  depositor  directed. 
Shijynmn  v.  Bank  State  ^^.  T.    318 

See  Assignment  (for  Benefit   op 
Creditors). 


DECEIT. 
JSe^  Frajjd 

DEED. 

1.  No  presumption  of  the  delivery 
of  a  deed  can  arise  from  an  unau- 
thorized record  thereof,  made  half 
a  century  after  it  was  executed, 
shown  to  have  originated  in  a  mis- 
take.    Ctissack  V.  Tweedy.  81 

2.  Prior  to  September  20.  1815,  one 
T.  died  intestate,  seized  of  certain 
real  estate,  and  leaving  six  heirs  at 


INDEX. 


713 


law,  four  of  whom  on  that  date 
executed  a  deed  of  said  real  estate, 
in  which  their  respective  husbands 
and  wives  joined,  to  C,  another 
of  said  heirs,  whicli  was  recorded 
in  October  following.  In  May, 
1817,  C.  conveyed  bv  deed  an  un- 
divided half  of  said  premises  to 
L. ,  in  trust  for  B. ,  another  of  said 
heirs,  who  then  owned  the  remain- 
ing one-sixth.  In  January,  1825, 
B.  conveyed  to  C.  the  outstanding 
sixth  owned  by  her,  ana  on  Feb- 
ruary 5,  1825,  L.  and  B.  conveyed 
their  interest  under  said  trust  deed 
to  C. ,  who  in  her  will  recited  her 
entire  ownership  of  all  the  shares 
and  devised  the  premises  in  trust 
to  L.,  for  the  benefit  of  B.  and  a 
sou  of  the  testatrix  during  their 
lives,  with  remainder  in  fee  to  L. 
The  latter  died  in  1857.  The  two 
life-tenants  died  before  him.  In 
1S65  L.'s  executor  placed  on  record 
the  three  deeds  last  above  men- 
tioned and  another  dated  Septem- 
ber 9,  1815,  to  C.  and  B.  from  the 
four  other  heirs,  in  which  the 
wives  of  two  of  them  were  named 
as  grantors  and  places  left  in  the 
deeds  for  their  signatures,  but 
which  were  not  signed  by  them, 
and  a  witness  clause  for  their  sig- 
natures also  remained  unsigned, 
which  deed,  with  the  others,  the 
executors  found  in  the  testator's 
safe.  In  an  action  to  recover  back 
a  payment  of  purchase- money 
under  a  contract  of  sale  of  the 
premises  by  the  executor  of  L.  it 
appeared  that  the  deed  last  men- 
tioned was  never  passed  to  the 
hands  of  B.,  who  knew  only  of  the 
conveyance  to  C.  Plaintiff  refused 
to  perform  on  the  ground  that  a 
complete  title  never  vested  in  L. 
Held,  untenable;  that  the  earlier 
deed  was  properly  determined  to 
have  been  undelivered  and  inopera- 
tive. Id. 


DEFINITIONS. 

1.  The  phrase  "capital  stock"  in 
the  provision  of  the  act  of  1857  in 
relation  to  taxing  incorporated 
companies  (§  3,  chap.  456,  Laws  of 
1857),  which  declares  that  "the 
capital  stock  of  every  company 
liable  to  taxation,"  save  as  ex- 
cepted, "together  with  its  sur- 
plus,  profits    or   reserved    funds 
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exceeding  ten  per  cent  of  its 
capital "  after  making  certain  de- 
ductions, "shall  be  assessed  at  its 
actual  value  and  taxed  in  the  same 
manner  as  the  other  real  and  per- 
sonal estate  of  the  county,"  means 
not  the  share  stock,  but  the  capital 
owned  by  the  corporation,  the 
fund  required  to  be  paid  in  and 
kept  intact  as  the  basis  of  the  busi- 
ness enterprise.  People  ex  rel.  v. 
Colenian.  433 

0 

2.  The  term  "pedigree"  embraces 
not  only  descent  and  relationship, 
but  birth,  marriage  and  death, 
and  the  times  when  these  events 
happened.      Elsenlord   v.    Cluin. 

552 

DEVISE. 

See  Wills. 


DISORDERLY  PERSONS. 

1.  Where,  in  proceedings  against  a 
husband  for  a  failure  to  support 
his  wife  according  to  his  means, 
he  has  been  adjudged  a  disorderly 
person  and  required  to  ^ive  a  bond 
for  her  support,  or  failing  in  that, 
to  be  imprisoned,  from  which  de- 
cision he  has  appealed,  and  upon 
giving  an  undertaking  has  been 
discharged  from  arrest,  the  pro- 
ceedings are  not  a  bar  to  the  issuing 
of  another  warrant  pending  the 
appeal  upon  a  second  complaint 
for  the  same  cause,  and  his  arrest 
thereunder;  the  subsequent  neg- 
lect is  the  commission  of  a  new 
offense,  for  which  he  is  liable  to 
arrest  and  trial.  People  ex  rel.  v. 
HiMigHon.  647 

2.  It  seems  that  if  the  husband  had 
been  imprisoneii,  in  pursuance  of 
the  first  conviction,  or  had  given 
an  undertaking,  as  required,  for 
the  support  of  his  wife,  he  could 
not,  during  such  imprisonment  or 
the  life  of  the  undertaking,  have 
been  imprisoned  for  a  similar 
offense.  Id. 

3.  Where,  in  such  proceeding  the 
defendant  denies  that  he  is  the 
husband  of  the  complainant,  the 
justice  has  jurisdiction  to  try  the 
question.  Id. 

90 
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EJECTMENT. 

1,  TTie  provimon  of  the  Code  of 
Civil  Procedure  (Subd.  1,  §191, 
Code  Civ.  Pro.)  prohibiting  a 
review  in  the  Court  of  Appeals  of 
an  order  of  General  Term  grant- 
ing a  new  trial,  except  upon  a 
stipulation  for  judgment  absolute 
in  case  of  an  affirmance,  includes 
actions  of  ejectment.  Roberts  v. 
Baumyarten,  336 

2.  Upon  the  trial  of  an  action  of 
ejectment,  judgment  was  awarded 
upon  findings  of  fact,  in  favor  of 
the  plaintiff,  which,  upon  appeal, 
was  reversed  by  the  General  Term 
and  anew  trial  ordered.  Plaintiff 
appealed  to  the  Court  of  Appeals, 
giving  the  required  stipulation, 
for  judgment  absolute  in  case  of 
affirmance.  The  order  was  af- 
firmed and  judgment  absolute 
duly  entered  in  the  court  below 
agamst  plaintiff  upon  the  remit- 
titur. Ildd,  that  the  plaintiff,  by 
the  stipulation,  waived  the  right 
to  a  new  trial  given  by  the  Code 
of  Civil  Procedure  (i^^'l524,  1525) 
to  a  party  in  such  an  action  against 
whom  adjudgment  has  been  ren- 
dered; that  the  judgment  here  was 
not  based  upon  the  trial  of  an  issue 
of  fact,  but  solely  upon  the  con- 
sent of  the'party  making  the  stipu- 
lation; and  that  the  right  of  review 
secured  by  the  stipulation  was  a 
sufficient  consideration  for  it. 


ELECTION  (OF  OFFICERS). 

1.  It  is  not  the  duty  of  a  board  of 
county  canvass(»Vs  to  ascertain 
which  of  the  candidates  for  an 
office  was  in  fact  elected,  but 
simply  tc  determine  from  the 
documentary  evidence  before  them 
furnished  by  the  inspectors  of 
election,  upon  which  alone  they 
may  act,  the  number  of  votes  given 
for  each  candidate.  Pi&ple  ex  ni. 
V.  Bd.  Canc(iiiif('.i8.  392 

2.  Where,  in  the  return  made  by  the 
inspectors  of  election  of  a  district, 
in  compliance  with  the  election 
law  (Chap.  130,  Laws  of  1842).  a 
discrepancy  appears  in  regard  to 
the  number  of  votes  cast  for  a 
candidate  for  an  office,  between 
the  statement  thereof  contained  in 


the  body  of  the  certified  statement 
and  the  votes  shown  by  the  writing 
upon  the  ballots  attached,  the  for- 
mer must  control,  and  the  board 
of  county  canvassers  is  bound 
thereby.  *  (Earl,  J.,  dissenting.) 

Id. 

3.  It  seems,  that  the  county  canvass- 
ers may  cause  any  return  to  be 
sent  back  to  the  inspectors  for  the 
purpose  of  correcting  clerical  er- 
rors, and  wiiefe  the  inspectors  have 
omitted  to  attach  sample  ballots 
with  the  number  of  each  cast  writ- 
ten partly  thereon  as  required 
(§  42),  the  return  may  be  corrected 
in  this  respect;  but  a  return  prop- 
erly made  by  inspectors,  of  tlio 
vote  i\s  announced  at  the  close  of 
the  canvass,  may  not  be  sent  or 
taken  back  for  the  purpose  of  a 
recount,  or  to  varj-  or  contradict 
the  result  as  expressed  in  the  body 
of  the  return.  Jd, 

4.  Where  a  board  of  county  can- 
vassers, in  a  case  where  such  dis- 
crepancies appeared  in  several 
returns,  took  the  vote  for  the  can- 
didate as  it  appeared  by  the 
writings  upon  the  ballots  at- 
tached, instead  of  as  stated  in  ihe 
body  of  the  returns,  and  where 
the  inspectors  in  one  district,  upon 
refusal  of  tlie  county  clerk  to  file 
their  returns,  because  of  failure 
to  attach  sample  ballots,  made  out 
a  new  certified  statement  which 
varied  from  the  original  as  to  the 
number  of  votes  given  to  each  of 
two  opposing  candidates  for  the 
office  in  question,  /w:W(Earl,  J., 
dissenting),  that  an  order  was 
properly  granted  directing  the 
issuing' of  a  peremptory  writ  of 
mandamus  requiring  the  board  to 
reconvene,  recanvass  and  make  a 
true  and  correct  canvass.  Id.- 


ELECTION  (OF  RE^IEDIES). 

1.  Where  a  vendor,  who  has  been  in- 
duced by  fraudulent  representa- 
tions to  sell  his  goods,  elects  to 
ratify  the  sale  after  knowledge  of 
all  the  material  facts,  such  election 
will  be  conclusive,  although  at  the 
time  he  makes  it  he  is  ignorant 
that  his  vendee  has  made  similar 
fraudulent  representations  to 
others  by  which  he  had  obtained 
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property   from    them.    B(ich    v. 
Tucfi.  53 

2.  It  is  not  necessary,  in  order  to 
make  the  election  conclusive,  that 
the  party  electing  shall  be  ac- 
quainted with  all  of  the  evidence 
which  may  tend  to  prove  the  fraud; 
it  is  sufficient  if  he  has  knowledge 
of  all  the  material  facts  showing 
the  actual  perpetration  of  fraud 
upon  him.  Id. 

3.  The  doctrine  of  election  of  reme- 
dies applies  to  cases  where  there 
is,  by  law  or  by  contract,  a  choice 
between  two  remedies,  which  pro- 
ceed upon  opposite  and  irrecon- 
cilable claims  of  right;  in  such  a 
case  the  party  having  resorted  to 
one  remedy  is  bound  by  his  first 
election  and  is  barred  from  the 
prosecution  of  the  other.  Mills  v. 
Parkhurst.  89 

4.  Neither  the  bringing  of  an  action 
by  creditors  to  set  aside  an  assign- 
ment for  the  benefit  of  creditors, 
on  the  ground  of  fraud,  nor  the 
pendency  thereof  deprives  them 
of  a  right  to  come  in  and  share  in 
the  distribution  of  the  assigned 
estate  under  the  assignment.     Id. 

5.  As  to  whether  the  doctrine  of 
election  would  apply  so  as  to  pre- 
clude a  creditor  who  has  come  in 
under  the  assignment  from  there- 
after assailing  its  validitv,  qua;re. 

Id. 

6.  The  office  of  an  appeal  from  a  de- 
termination of  commissioners  of 
highways  laying  out  a  highway,  is 
to  review  the  determination  upon 
the  merits;  the  referees  appointed 
thereupon  are  confined  to  an  ex- 
amination on  the  merits  and  are 
bound  to  proceed  upon  the  assump- 
tion that  tlie  order  of  the  commis- 
sioners is  valid.  People  ex  rel.  v. 
midirth.  360 

7.  The  office  of  a  writ  of  certiorari 
to  review  such  a  determination  is 
to  decide  questions  of  law.  The 
court  may  inquire  as  to  the  juris- 
diction of  the  commissioner, 
whether  he  pursued  the  mode  re- 
quired by  law,  whether  any  legal 
rules  were  violated  to  the  preju- 
dice of  the  relator,  and  it  may  ex- 
amine the  facts  so  far  as  to  ascer- 


tain whether  the  detenniimtion 
was  supported  by  evidence  or  was- 
against  the  preponderin^  weight 
of  evidence.  (Code  Civ.  fto. 
§  2140.)  Id, 

8.  The  two  remedies,  therefore,  are 
not  inconsistent  and  may  be  pur- 
sued concurrently.  Id. 


EQUITY. 

1 .  A  Surrogate's  Court  has  no  power 
to  annul  or  set  aside  on  tjie  ground 
of  fraud,  a  release  executed  by 
parties  interested  in  an  estate  ta 
the  executors  thereof.  Such  relief 
may  and  can  only  be  obtained  from 
a  court,  having  equity  powers  and 
jurisdiction.     Sanders  v.  Suutttr. 

193 

2.  In  an  action  brought  for  that  pur- 
pose the  court  in  the  exercise  of 
its  concurrent  jurisdiction  with  the 
Surrogate's  Court  may  grant  full 
relief  and  decree  an  accounting  by 
executors,  a  settlement,  and  distri- 
bution of  the  estate.  LL 

3.  It  seems,  however,  that  equity  will 
interfere  with  such  distribution 
only  when  complete  relief  ciinnot 
be  had  in  the  Surrogate's  Court. 

Id. 

4.  It  seems  also,  equity  will  not  in- 
terfere to  set  aside  proceedings  in 
an  action  in  another  court  upon 
charges  of  fraud  which  could  have 
been  tried  and  decided  in  that 
action,  or  where  relief  is  open 
therein  by  motion,  appeal  or  other- 
wise. •  Id, 

5.  A  court  of  equity,  having  ob- 
tained jurisdiction  of  the  parties 
and  the  subject-matter  of  an 
action,  may  adapt  its  relief  to  the 
exigencies  of  the  case;  it  may  give 
to  the  plaintiff  a  money  judgment 
simply,  when  that  form  of  relief 
becomes  necessary  in  order  to  pre- 
vent a  failure  of  justice,  and  when 
it  is  for  any  reason  impracticable 
to  grant  the  specific  equitable  re- 
lief demanded.  Talent  ine  v. 
liic/iardt.  272 

6.  The  complaint  herein  alleged  in 
substaYice  that  C,  the  mother  of 
plaintiff,  who  was  seized  in  fee  of 
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certain  premises,  conveyed  the 
same  to  defendant  R.,  which  con- 
veyance was  made  without  consid- 
eration, and  was  induced  bv  fraud 
and  undue  influence;  tliatil.  con- 
veyed the  same  to  defendant  A., 
who  executed  a  mortgage  thereon 
to  defendant  L.,  and  facts  were 
alleged  from  which  it  was  claimed 
A.  and  L.  were  chargeable  with 
notice  of  the  invalidity  of  the  title 
of  li. ;  also  that  C.  died  intestate, 
leaving  plaintiff  her  sole  heir  at 
law  surviving.  The  relief  de- 
manded was  that  the  said  convey- 
ances and  mortgage  be  declared 
void,  that  the  same  be  surrendered 
up  and  canceled  "and  for  such 
further  and  different  judgment  or 
relief  as  may  be  just."  The  ques- 
tion as  to  the  fraudulent  character 
of  R.'s  title  were  found  in  favor  of 
plaintiff,  but  the  court  found  that 
A.  took  her  deed  and  L.  her  mort- 
gage in  ^ood  faith  and  for  valu- 
able considerations,  and  the  com- 
plaint was  dismissed  as  to  them. 
A  money  judgment  was  directed 
against  R.  for  the  value  of  the 
property  at  the  time  of  the  con- 
veyance to  him,  with  interest 
thereon  from  that  date  with  annual 
rests,  he  being  a  trustee  ejc  m<tle- 
fieio.  lb  Id,  no  error ;  tha  1 1  he  deed 
to  R.  being  void,  the  title  to  the 
land,  as  between  him  and  his 
grantor,  remained  in  the  latter  and 
upon  her  death,  descended  to  the 
plaintiff  and  that  plaintiff  had  the 
right  to  call  upon  R.  to  restore  to 
him  the  property,  but  as  the 
fraudulent  grantee  had  by  his  own 
act.  in  conveying  the  land"  to  a  Ixnui 
fide  purchaser,  prevented  the  plain- 
tiff from  recovering  it,  equity  re- 
quired that  he  should  restore  to 
the  plaintiff  its  equivalent  in 
money,  not  as  damages,  but  as  a 
substitute  for  the  land  itself;  that 
the  court  had  power  to  render  any 
judgment  consistent  with  the  facts 
alleged  and  proved.  (Code  Civ, 
Pro.  §  1207.)  Id. 

7.  The  rules  of  pleading  in  equity, 
while  the  same  in  form  with  those 
in  actions  at  law,  are  broader  and 
more  elastic  by  reason  of  the  char- 
acter of  the  relief  which  may  be 
sought  and  given,  and,  as  a  gen- 
eral rule,  all  persons  materially 
Interested,  either  legally  or  bene- 
ticially,  in  the  subject-matter  of  a 


suit  in  equity,  are  proper  parties 
to  it,  so  that'there  may  be  a  com- 
plete decree  binding  all.  Twrn- 
send  V.  Bogert.  370 

8.  Where  a  plaintiff  in  such  an  action 
knows  that  a  third  person  claims 
an  interest  in  the  subject-matter, 
but  does  not  know  the  nature,  ex- 
tent or  merits  of  the  claim,  these 
facts  may  be  stated,  the  claimant 
called  in  as  a  party  and  required 
to  disclose  his  alleged  interest.    Id, 

9.  This  rule  applies  to  actions  of 
partition,  and  w^hile,  under  the 
Code  of  Civil  Procedure  (§  1542), 
it  is  required  that  the  rights  of  the 
parties  be  stated  "so  far  as  they 
are  known  to  the  plaintiffs,"  where 
the  interests  of  a  claimant  are  not 
known,  it  may  properly  and  can 
only  be  described  as  a  "claim.** 

Id. 

When  remedy  to  obtain  cancel- 
lation of  a9»eg»fnent  lien  is  by  aetion 
in  equity,  not  by  viai^damus. 

See  People  ex  rel.  v.  McGuire.    419 

ESTOPPEL. 

Plaintiffs,  as  carriers,  executeii  and 
delivered  to  the  consignor  bills  of 
lading,  acknowledging  the  receipt 
on  board  their  vessel  of  a  specified 
quantity  of  wheat  to  be  trans- 
ported to  B.  and  there  delivered  to 
defendant,  the  agent  of  the  con- 
signor, subject  to  charges.  The 
wheat  was  weighed  into  the  vessel 
under  the  supervision  and  control 
of  the  carriers.  The  bills  each 
contained  this  clause:  "  All  the 
deficiency  in  cargo  to  be  paid  by 
the  carrier  and  deducted  from  the 
freight,  and  any  excess  in  the 
cargo  to  be  paid  tor  to  the  carrier 
by  the  consignee."  Plaintiffs  de- 
livered 827  bushels  less  than  the 
quantity  specified  in  the  bills  of 
lading.  In  an  action  to  recover 
the  stipulated  fweight,  plaintiffs 
gave  evidence  tending  to  show  that 
they  delivered  all  of  the  wheat  that 
they  received.  Held,  that  tlue 
value  of  the  deficiency  was  prop- 
erly deducted ;  that  plaintiffs  were 
estopped  from  questioning  tlie 
correctness  of  their  acknowledg- 
ment and  were  bound  to  account 
for  the  precise  quantity  admitted. 
Modes  V.  NewJiall.  674 


INDEX. 


717 


EVIDENCE. 

1.  It  seems  that  an  action  for  an  in- 
jury to  the  person  in  another  state 
18  maintainable  here  without  proof 
of  the  lex  loci,  because  permitted 
by  the  common  law  which  is  pre- 
sumed to  exist  in  the  foreign  state. 
Wooden  V.  W.  H.  Y.  &  P.  B.  R. 
(k,  10 

2.  Where,  however,  the  right  of  ac- 
tion depends  upon  a  statute  con- 
ferring it,  it  can  only  be  maintained 
here  upon  proof  that  the  statute 
law,  in  the  state  in  which  the  in- 
jury occurred,  gives  the  right  of 
action  and  is  similar  to  our  own. 

Id, 

3.  While  the  mere  independent  de- 
clarations of  a  prior  bolder  of  r. 
chose  in  action  cannot  be  given  in 
evidence  to  affect  the  title  or  the 
rights  of  a  subsequent  holder,  such 
declarations  made  at  the  time  the 
chose  in  action  was  negotiated,  to 
the  person  who  is  seeking  to  en- 
force it,  may  be  proved  as  part  of 
the  res  gesta  and  may  qualify  the 
latter*s  title.     Benjamin  v.  Bogers. 

60 

4.  It  seems,  however,  they  are  not 
conclusive  and  may  be  contro- 
verted. Id. 

6.  Where,  upon  probate  of  a  will,  no 
question  is  raised  as  to  the  valid- 
ity of  the  will  itself,  but  an  issue 
is  presented  as  authorized  by  the 
Code  of  Civil  Procedure  (§  2624), 
for  the  determination  of  the  surro- 
gate as  to  '*  the  construction,  valid- 
ity and  effect,"  of  a  disposition 
of  personal  property  contained 
therein,  extrinsic  parol  evidence  as 
to  the  circumstances  under  which 
the  will  was  executed  is  incompe- 
tent; nor  is  such  evidence  admis- 
sible to  establish  a  trust  ex  maU- 
fido,  as  of  such  a  question  a  Surro 

f:ate's  Court  has  no  jurisdiction. 
n  re  Keleman.  73 

6.  The  business  transactions  of  a  cor- 
poration with  its  members  and 
trustees  or  directors  are  on  the 
same  footing  as  those  with 
strangers,  and  business  entries  in 
its  books  of  account  are  no  more 
evidence  against  them  than  against 
strangers.    Buddy.  Bobinson,    113 


7.  In  an  action,  therefore,  by  the  re- 
ceiver of  a  corporation  against  one 
of  its  directors  to  recover  lor  money 
and  property  alleged  to  have  been 
improperly  appropriated,  ?uld, 
that  the  books  of  account  of  the 
corporation  were  not  pe^'  se  compe- 
tent evidence  against  him  to  estab- 
lish a  liability.  hL 

8.  Where,  in  a  criminal  action,  the 
defense  is  insanity  the  defendant 
has  a  right  to  prove  upon  this  issue 
not  only  irrational  insane  acts  and 
conduct,  but  also  facts  which  may 
account  for  such  acts  and  appear- 
ances, and  which  may  reveal  an 
adequate  cause  for  the  mental 
aberrations  testified  to.  People  v. 
Wood.  249 

9.  Upon  the  trial  of  an  indictment 
for  murder,  to  which  insanity  was 
pleaded  as  a  defense,  after  evidence 
had  been  given  tending  to  prove  a 
diseased  condition  of  the  defend- 
ant's brain,  caused  by  injuries  to 
his  head,  and,  as  a  result  thereof, 
irrational  acts  and  declarations, 
the  defendant's  wife  was  called 
as  a  w^itness  for  him  and  an  offer 
was  made  to  prove  by  her  that 
a  short  time  before  the  day  of 
the  homicide,  she  had  told  de- 
fendant that  the  deceased,  who 
was  her  father,  had  stolen  his  pota- 
toes; also,  that  the  deceased  had, 
on  several  occasions  before  her 
marriage,  criminally  assaulted  and 
forced  her  against  her  will,  and 
since  her  marriage,  within  a  very 
short  time, had  come  to  their  house, 
in  defendant's  absence,  and  simi- 
larly assaulted  her  and  threatened 
to  kill  her  if  she  told  anyone.  The 
counsel  stated  that  he  offered  the 
evidence,  not  as  proof  of  the  truth 
of  the  statement,  but  he  would 
show  that  defendant  believed  it 
and  that  it  operated  on  his  mind 
to  such  an  extent  as  to  render  him 
insane  on  the  day  he  committed 
the  offense.  This  evidence  was 
excluded,  the  jud^e  stating  that 
if  it  was  admitted  he  would  dis- 
credit it  and  would  regard  it  as 
almost  conclusive  evidence  that 
the  witness  was  anxious  to  have 
her  father  murdered,  and  was 
operating  in  complicity  with  de- 
fendant. Held,  error;  that  the 
evidence  offered  was  competent, 
in  connection  with  proof  of  subse- 
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quent  conduct  and  appearance  as 
showing  the  sfifect  on  defendant's 
mind,  upon  a  brain  which  there 
was  evidence  tending  to  show  was 
weakened  and  diseased;  that  it  was 
material,  as  the  fact  offered  to  be 
proved  might  account  for  or  tend 
to  insanity;  and  that  the  compe- 
tency of  the  evidence  was  not 
affected  by  the  fact  that  it  ap- 
peared the  offense  charged  was 
committed  with  deliberation.     Id. 

10.  Also  M<f,  it  was  competent  for 
defendant  to  prove  by  a  physician 
that  upon  a  physical  exammation 
made  by  him  or  defendant  subse- 
quent to  the  homicide,  he  could 
determine  satisfactorily  in  his  own 
mind  the  condition  of  defendant's 
brain,  and  could  state  from  such 
examination  that  there  was  a 
disease  affecting  it  of  such  long 
standing,  that  it  must  have  existed 
at  the  tune  of  the  murder.        Id. 

11.  Plaintiffs,  as  copartners,  were 
dealers  in  milk  in  Delaware  county 
under  the  name  of  one  of  them, 
plaintiff  B.;  K.,  a  retail  dealer, 
had  been  selling  plaintiffs'  milk; 
they  required  him,  in  order  to  con- 
tinue such  dealings,  to  procure  a 
guaranty  from  G..  defendant's  tes- 
tator, who  lived  in  New  York  city 
and  who  knew  of  plaintiffs'  co- 
partnership, and  that  K.  had  been 
receiving  milk  from  them.  G. 
thereupon  executed  an  instrument 
addressed  to  B.,  in  which  he  agreed 
to  become  responsible  for  all  the 
milk  sent  to  K.  on  his  order,  and 
required  a  notice  on  the  twentieth 
of  each  month  if  payment  for  the 
previous  month's  milk  had  not 
been  made  by  that  time.  In  re- 
liance upon  this,  large  quantities 
of  milk  were  shipped  to  K.  In 
an  action  upon  the  guaranty,  K., 
who  was  not  a  party,  was  called 
as  a  witness  by  plaintiffs,  and  tes- 
tified as  to  conversations  he  had 
had  with  G.  This  was  objected 
to  as  incompetent  under  the  Code 
of  Civil  Procedure  (§  829);  the  ob- 
jection was  overruled.  Ileld^  no 
error;  that  K.  was  in  no  way  in- 
terested in  the  action,  as  the  result 
did  not  affect  his  liability.  Beahs 
V.  Da  Cnnha.  293 

12.  Upon  the  examination  of  B.,  as 
a  witness  in  his  own  behalf,  he 


was  asked  if  it  had  been  his  custom 
to  be  at  home  on  the  twentieth  of 
every  month.  This  was  objected 
to  by  defendants  as  immaterial  and 
irrelevant,  and  the  objection  was 
overruled.    Held,  no  error.        Id. 

18.  In  an  action  to  recover  a  loan 
from  a  copartnership  to  one  of  its 
members,  defendant  denied  that 
the  transaction  was  a  loan,  and 
the  testimony  upon  this  issue  was 
conflicting.  Upon  the  trial,  the 
plaintiff,  under  objection  and  ex- 
ception, was  permitted  to  intro- 
duce a  letter  from  one  of  the  mem- 
bers of  the  firm  to  defendant,  in 
which  the  writer  assumed  to  re- 
hearse the  circumstances,  and 
stated  that  defendant  had  accepted 
the  money  as  a  loan.  It  did  not 
appear  that  defendant  answered 
this  letter.  Held,  that  it  was  not 
competent  evidence,  as  it  was  a 
mere  declaration  of  the  writer,  as- 
suming in  his  own  behalf  to  char- 
acterize and  determine  the  nature 
of  the  transaction;  that  the  failure 
to  answer  was  not  an  admission  of 
the  facts  stated ;  and  that  the 
error  required  a  reversal.  Bank  Br. 
No,  Am,  V.  Belafidd.  410 

14.  The  letter  called  attention  to  the 
fact  that  a  draft  had  been  drawn 
upon  defendant  by  the  firm  for 
the  sum  in  question.  Defendant's 
answer  admitted  that  he  had  no- 
tice of  the  assignment  of  the  firm 
claim,  and  the  draft  itself  had 
been  presented  and  payment  re- 
fused. IltM,  that  the  letter  was 
not  admissible  as  a  notice  of  the 
assignment,  as  there  was  no  ques- 
tion of  notice.  Id, 

15.  The  guardian  of  the  infant  plain- 
tiff in  an  action  upon  such  a  con- 
tract, although  not  required  to  do 
so  by  the  policy  or  by  defendant's 
by-laws,  furnished  to  the  defend- 
ant as  part  of  the  proof  the  certifi- 
cate of  the  attending  physician  of 
the  insured  to  the  effect  that  his 
death  was  from  a  cause  that  would 
have  relea.sed  defendant  from  lia- 
bility. The  trial  judge  refused  to 
permit  said  certificate  to  be  read 
in  evidence.  Held,  that  said  cer- 
tificate was  not  inadmissible  under 
the  provision  of  the  Code  of  Civil 
Procedure  (§  8»34).  prohibiting  the 
disclosure  by  a  physician  of  any 
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necessary  information  acquired  In 
a  professional  capacity,  as  the  cer- 
tilicate  was  offered,  not  as  a  proof 
of  facts  stated  therein,  but  as  an 
admission  by  a  party,  and  that 
such  an  admission  was  not  incom- 
petent because  made  through  the 
medium  of  the  certificate  of  an  at- 
tending physician.  Buffalo  L.,  T., 
itc,  Co.  V.  K,  T.,  etc.,  As»n.      450 

16.  But  held,  that  the  certificate  was 
properly  excluded,  as  plaintiff  was 
not  bound  by  the  admission  con- 
tained therein ;  that  the  guardian 
had  no  right  to  foreclose  inquiry 
as  to  the  cause  of  the  death  of  the 
insured,  or  to  change  the  burden 
of  proof  by  an  unnecessary  and 
prejudicial  admission.  Id. 

17.  Defendant  offered  to  prove  that 
by  its  rules  and  regulations  such  a 
certificate  was  requisite.  It  was 
not  claimed  that  this  ever  came  to 
the  knowledge  of  the  assured. 
This  offer  was  rejected.  Ildd,  no 
error.  Id. 

18.  Defendant  also  offered  in  evi- 
dence the  records  of  the  board  of 
liealth  of  the  city  in  which  the  in- 
sured died,  and  the  certificate  of 
the  attending  physician  filed  with 
said  board,  stating  the  cause  of  the 
death  of  the  insured,  as  required 
by  the  city  charter  (Subd.  5,  §  10, 
tit.  12,  chap.  519,  Laws  of  1870,  as 
amended);  this  evidence  was  ex- 
cluded. Held,  no  error;  that  the 
statute  and  city  ordinances  regu- 
lating the  action  of  the  board  of 
health  in  the  city,  and  requiring 
the  filing  of  a  certificate  by  the 
attending  physician  as  to  the 
cause  of  death,  were  police  regu- 
lations, and  their  records  were  for 
local  and  specific  purposes,  and 
not  public  records  in  such  sense,  as 
makes  them  evidence  between 
private  parties  of  the  facts  re- 
corded. Id. 

19.  G.,  by  his  will,  gave  one-fourth 
of  his  residuary  estate  to  the  com- 
munity of  H.,  a  municipality  in  the 
Grand  Duchy  of  Baden,  a  state  of 
the  German  Empire.  Upon  the 
accounting  of  his  executor,  the 
legal  capacity  of  said  municipality 
to  take  its  distributive  share  of  the 
personal  estate  was  questioned.  It 
was  proved  by  the  German  vice- 
consul,  who  had  filled  a  judicial 


position  and  was  acquainted  with 
the  laws  of  the  different  states  of 
the  empire,  that  the  Gmnd  Duchy 
of  Baden  had  an  unwritten  law 
which  gave  to  "communities,"  by 
which  term  cities  or  townships 
were  characterized,  the  right  to 
acquire  and  manage  property  and 
take  by  bequest.  A  copy  of  the 
laws  and  statutes  of  tlie  Grand 
Duchy,  printed  by  governmental 
authority  in  the  official  printinff 
office  in  1832,  was  also  introduced 
in  evidence  and  from  it  proof 
given  that  such  communities  have 
a  right  to  take  and  hold  property. 
It  was  proved  that  since  the  publi- 
cation of  said  book  of  statutes,  a 
legislature  has  existed  in  said 
Grand  Duchy.  The  surrogate  held 
that  the  evidence  was  insufticient 
to  show  that  the  law  relied  upon 
to  show  corponiie  capacity  was  in 
force  at  the  time  of  the  testator's 
death.      Held,  error.     In  re  Husa. 

537 

20.  In  an  action  of  ejectment, 
wherein  plaintiff  claimed  as  the 
only  son  and  heir  at  law  of  E.,  who 
died  seized  of  the  premises,  the 
question  at  issue  was  as  to  whether 
M.,  the  mother  of  plaintiff,  was, 
previous  to  his  birth,  married  to 
E.  M.  was  called  as  a  witness  for 
plaintiff  to  prove  the  marriage, 
but  her  testimony  was  excluded  as 
incompetent  under  the  Code  of 
Civil  Procedure  (g  829).  Ilald,  er- 
ror; that  M.  was  not  a  person  from, 
through  or  under  whom  plaintiff 
derived  any  title  or  interest,  nor 
was  she  "mterested  in  the  event 
of  the  action"  within  the  metining 
of  the  Code;  that  a  judgment  in 
favor  of  plaintiff  would  not  be 
competent  evidence,  either  by  way 
of  admission  or  on  the  ground  of 
estoppel,  in  favor  of  M.  in  an  ac- 
tion brought  by  her  to  recover 
dower  in  the  premises.  Buienlard 
v.  Clum.  552 

21.  A  judgment  in  favor  of  the 
father  of  M.  in  an  action  brought 
by  him  against  E.  for  the  alleged 
seduction  of  M.,  was  offered  in 
evidence  by  defendants,  and  was 
received  under  objection  and  ex- 
ception.    Held,  error.  Id, 

22.  Plaintiff  offered  to  prove  declara- 
tions of  E.  made  long  subsequent 
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to  the  time  when  the  alleged  mar- 
riage ceremony  took  place  to  the 
effect  that  he  was  married  to  M. ; 
the  evidence  was  excluded.  There 
was  no  proof  that  E.  and  M.  ever 
lived  and  cohabited  together  as 
man  and  wife,  or  that  he  ever  had 
anything  to  do  with  or  even  met 
plaintiff.  HtU,  that  while  the 
evidence  was  not  competent  as' 
part  of  the  res  gesta  to  character- 
ize the  acts  of  the  parties,  yet  as 
the  case  involved  simply  a  ques- 
tion of  pedigree,  and  as  upon  that 
question  hearsay  evidence,  i.  €., 
evidence  of  declarations  made  by 
a  person  who,  from  his  situation, 
was  likely  to  know  the  facts,  is 
admissible  when  the  person  mak- 
ing them  is  dead,  the  evidence  was 
competent  and  its  exclusion  error. 

Id. 

23.  The  term  pedigree  embraces  not 
only  descent  and  relationship,  but 
birth,  marriage  and  death,  and  the 
times  when  these  events  happened, 
and  the  rule  permits  hearsay  evi- 
dence of  deceased  members  of  the 
family  in  any  case  involving  pedi- 
gree. Id. 

24.  It  8f^.ms,  however,  the  evidence, 
although  admissible  is  liable, 
under  the  facts  of  this  case,  to 
grave  suspicion,  and  is  to  be  looked 
upon  with  great  distrust.  Id. 

25.  Where  the  guilt  of  one  of  sev- 
eral defendants,  jointly  indicted 
for  a  felony,  is  sought  to  be  es- 
tablished by  evidence  showing, 
or  tending  to  show,  a  conspiracy 
between  him  and  the  others  for 
the  commission  of  the  crime,  evi- 
dence as  to  acts  or  statements  of 
the  others  must  be  confined  to  such 
statements  as  were  made,  or  acts 
done,  at  times  when  the  proofs  in 
the  case  permit  of  a  finding  that  a 
conspiracy  existed,  and  wliere  the 
acts  and  statements  were  it  further- 
ance of  the  common  design.  The 
acts  or  .statements  of  one  of  the 
defendants  prior  to  the  formation 
of  the  conspiracy,  or  subsequent 
to  its  termination,  by  the  accom- 
plishment of  the  common  purpose, 
or  by  abandonment,  are  inadmis- 
sible as  evidence  against  the  others. 
People-  V.  Kief.  661 

26.  Since  the  passage  of  the  provis- 
ion of  the  Penal  Code  (^  29)  mak- 


ing a  party  to  a  crime,  who.  be- 
fore its  passage,  would  have  been 
an  accessory  before  the  fact,  a 
principal,  a  trial  and  conviction  oi' 
the  one  who  actually  commit  teil 
the  crime,  is  not  essential  to  the 
prosc^cution  of  the  charge  against 
such  a  party,  and  where  both  aie 
jointly  indicted  as  principals,  an 
acquittal  of  the  former  upon  a 
separate  trial  is  not  a  defense,  an«l 
the  record  is  not  competent  evi- 
dence upoQ  the  trial  of  the  latter. 

Id, 


EXECUTORS    AND    ADMINIS- 
TRATOIiS. 

1.  A  lease  contained  a  provision  bind- 
ing the  lessor,  incase  the  buildings 
upon  the  premises  were  destroyed 
by  fire,  to  rebuild  "  with  all  reason- 
able promptness."  The  lessor 
died  intestate  as  to  the  premises 
leased,  but  leaving  a  will.  The 
buildings  on  the  premises  were  de- 
stroyed by  fire  after  the  death  of 
the  lessor.  In  an  action  brought 
against  the  executor  of  said  will 
for  breach  of  the  covenant  to  re- 
build contained  in  the  original 
lease,  hfld,  that  a  motion  for  a  non- 
suit, based  upon  the  ground  that 
the  executor  had  no  power  to  re- 
build and  could  not  compel  the 
heirs  so  to  do,  was  properly  denied. 
Chamberlain  v.  Dunlap.  45 

2.  A  party  making  a  contract  is  pre- 
sumed to  intend  to  bind  his  execu- 
tors and  administrators,  unless  it 
is  of  such  a  nature  as  calls  for 
some  personal  quality  of  the  tes- 
tator, or  the  w^ording  of  it  is  such 
as  clearly  to  show  a  contrary  in- 
tent. Xd. 

3.  Where  one  contracts  to  build  upon 
land  owned  by  him  a  house  for 
another  by  a  certain  time  and  dies 
before  that  time,  his  executors  are 
bound  to  pel-form  the  contract.  If 
the  land  descends  to  heirs  the  cove- 
nant remains  in  force,  and  if  the 
executor  cannot  compel  the  heirs 
to  permit  the  building  he  is  liable 
for  the  damages,  if  he  have  assets 
from  which  to  pay  them.  Id. 

4.  Double  commissions  to  the  same 
person,  as  executor  and  trustee, 
are  to  be  awarded  only  when  the 
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will  contemplates  a  several  and 
separable  action  in  each  capacity, 
not  at  the  same  time,  but  at  dif- 
ferent stages  of  the  administration. 
JdcAlpifie  v.  Potter.  ^285 

5.  The  performance  of  a  trust  may 
be  added  to  the  ordinary  duties  of 
an  executor  in  such  a  manner  that 
the  two  functions  run  on  together, 
and  where  a  will  makes  no  sep*..ra- 
tion,  but  thus  blends  the  two 
duties,  single  commissions  only  are 
allowable.  Id. 

6.  It  is  the  duty  of  an  executor,  as 
such,  to  pay  to  a  legatee  the 
amount  of  the  legacy,  in  the  man- 
ner and  at  the  time  provided  by 
the  testator,  and  that  dutv  is  not 
changed  by  the  fact  that  the  pay- 
ment of  the  principal  is  postponed 
and  the  income  made  payable 
annually  in  the  me4intime;  the 
trust  duty  thus  imposed  becomes  a 
function  of  the  office  of  executor. 

Id. 

7.  The  will  of  P.  gave  his  entire 
estate  in  trust,  and  directed  the 
"executors  and  trustees  herein- 
after named  '  to  retain  it  undi- 
vided until  the  period  of  distribu- 
tion, and  meanwhile  to  pay  funeral 
expenses,  debts,  accruing  taxes, 
repairs,  reasonable  insurance,  one 
fixed  and  definite  annuity  and  ali- 
quot parts  of  the  net  accruing  in- 
come to  beneficiaries  named  until 
the  final  distribution.  Upon  an 
accounting  tlie  executors  were  al- 
lowed double  commissions.  Held. 
error.  Id. 

8.  The  bulk  of  the  estate  came  to  the 
executors  invested  in  securities 
which  had  not  been  turned  into 
monev.  The  executors  were  al- 
lowed half -commissions  upon  the 
estimated  value  of  the  securities 
for  receiving  so  much  of  the  funds 
of  the  estate.  JleUl,  error;  that 
such  allowance  in  advance  of  the 
conversion  of  the  securities  into 
money  for  the  purposes  of  pay- 
ment, or  of  acceptance  of  them  by 
the  legatees  as  payment  was  pre- 
mature and  not  justified.  Jd. 

9.  It  seemn  that  such  an  allowance 
upon  all  sums  of  money  received 
would  have  been  proper.  Id. 
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10.  The  surrogate  allowed  to  each 
executor  full  commissions  upon 
the  income  received  and  paid  out; 
this  did  not  exceed  |100,000.  Held, 
error.  Id. 

11.  It  seems  kh  action  is  not  main- 
tainable by  the  attorney-general 
in  the  name  of  the  people  against 
executors  or  trustees  for  waste, 
misapplication  of  the  estate  or  any 
malversation  in  office.  People  v. 
Simontton.  299 

12.  All  final  decrees  of  a  surrogate 
against  an  administrator,  which 
adjudge  money  of  the  estate  in  his 
hands  due  and  payable  to  parties 
entitled,  run  against  him  person- 
ally and  de  bonis  prapriis,  and  may 
be' docketed  and  become  a  general 
lien  enforceable  by  execution. 
Paicer  v.  Speckman.  354 

18.  In  an  action  against  defendant 
as  surety  upon  the  bond  of  B.,  as 
administratrix  of  O.,  it  appeared 
that  O.  was  supposed  to  have 
died  intestate.  B.,  the  only  next 
of  kin,  having  renounced  adminis- 
tration, the  public  administrator 
was  appointed  and  letters  duly 
issued  to  him.  He  entered  upon 
his  duties;  about  $500  ciime  to 
his  hands,  which  he  received  from 
B.  as  being  the  whole  estate.  B. 
thereafter,  upon  a  petition  duly 
verified,  whicl  alleged  that  the 
estate  amounted  to  $2,800  and  set 
up  all  the  necessary  jurisdictional 
facts,  was  appointed  administra- 
trix and  the  bond  in  suit  executed. 
The  public  administrator  there- 
upon filed  a  petition  which  alleged 
his  own  appointment  and  author- 
ity and  the  possession  by  B.  of 
$§,800  belonging  to  the  intest^ite 
as  described  in  her  petition;  a 
citation  was  issued,  upon  return 
of  which  the  surrogate  ordered  B. 
to  pay  over  said  sum  to  the  public 
administrator.  Before  such  order 
took  effect  a  will  of  O.  was  dis- 
covered and  |)roved  and  letters 
issued  to  plaintiff,  and  thereby  the 
former  letters  were  revoked.  (Code 
Civ.  Pro.  S  2684.)  Plaintiff  procured 
a  decree  directing  B.  to  pay  over 
to  him  said  sum  of  $2,800  which 
she  failed  to  do.  Defendant's 
answer  admitted  that  B.,  as  ad- 
ministratrix, received  certain  mon- 
eys of    the  estate.     Neither  the 
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petition  of  the  public  administrator 
nor  the  decrees  of  tlie  surrogate 
indicate  how  or  in  what  character 
B.  held  the  money.  Held,  that 
the  appointment  of  B.  as  adminis- 
tratrix was  not  void  because  of  the 
previous  appointment  of  the  pub- 
lic administrator,  that  fact  simply 
made  it  erroneous  or  irregular  and 
lia!)le  to  be  reversed  on  appeal  or 
vacated  on  a  pro|>er  application; 
that  the  order,  in  the  absence  of 
proof  of  fraud  or  collusion,  couW 
not  be  questioned  collaterally 
(Cixle  Civ.  Pro.  §  2473).  and  the 
sureties  upon  B.'s  bond  were  liable 
for  her  proper  performance  of  duty 
ari  long  as  her  letters  remained  un- 
revoked; that  even  if  B.  took  the 
money  of  the  estate  as  an  individ- 
ual, as  soon  as  letters  were  issued 
to  her  she  held  it  as  administratrix 
(Code  Civ.  Pro.  $^  2596)  and  as  she 
became  liable  to  deliver  siiid  money 
to  the  executor  upon  his  appoint- 
ment and  the  revocation  of  her 
letters,  the  surrogate's  decree  di- 
recting payment  to  said  executor 
bound  B.  and  her  sureties.  (Code 
Civ.  Pro.  §  2605.)  Id. 


EXPERTS. 

Upon  the  trial  of  an  indictment 
for  murder  where  the  defense  was 
insiinity  field,  it  was  competent  for 
defendant  to  prove  by  a  physician 
that  upon  a  physical  examination 
made  by  him  oi  defendant  subse- 
quent to  the  homicide,  he  could 
determine  satisfactorily  in  his  own 
mind  the  condition  of  defendant's 
brain,  and  could  state  from  such 
examination  that  there  was  a  dis- 
ease existing  of  such  long  standing 
that  it  must  have  exi.sted  at  the 
time  of  the  murder.  Ptoplc  v.  Wood. 

249 

FOUEIGX  COUPORATIOXS. 

The  laws  of  this  state  do  not  prohibit 
a  testamentary  bequest  to  a  foreign 
municipality,  and  the  abilitv  to 
take  depends  upon  the  law  oi  the 
legatt»e's  domicile:    In  re  Iluas.  537 

FOREIGN  LAW 

1.  Ti  Htcmfi  that  an  action  for  an  in- 
jury to  the  person  in  another  state 


is  maintainable  here  without  pioof 
of  the  Icjc  loci,  because  permitted 
by  the  common  law  which  is  pre- 
sumed to  exist  in  the  foreign  state. 
Wooden  V.  W.  N.  Y.  d  P.  B.  R, 
Co.  10 

2.  Where,  however,  the  right  of  ac- 
tion depends  upon  a  statute  con- 
ferring it,  it  can  onlv  be  maintained 
here  upon  proof  tliat  the  statute 
law,  m  the  state  in  which  the  in- 
jury occurred,  gives  the  right  of 
action  and  is  similar  to  our  own. 

Id. 

3.  The  statutes  of  the  two  states  need 
not  be  precisely  alike;  it  is  suffi- 
cient if  they  are  of  similar  import 
and  character,  founded  upon  the 
Siime  principle  and  possessing  the 
same  general  attributes;  the  right 
is  not  affected  by  mere  difference 
of  detail.  Id. 

4.  When  proof  of  a  law  of  a  foreign 
state  has  been  given  from  a  publi- 
cation made  under  authority  of  the 
government  of  that  st^te.  in  the 
absence  of  equally  good  evidence 
that  it  has  been  changed  or  re- 
pealed, it  is  to  be  considered  as  the 
existing  law.     Inre  IIus8.         537 


FORMER  ADJUDICATION. 

1.  In  proceedings  in  a  Surro^te's 
Court  commenced  by  one  claiming 
an  interest  aa«'^/Mf  que  trutft  under 
the  will  of  S.  to  compel  the  ex- 
ecutor of  E.,  the  surviving  ex- 
ecutor and  trustee  under  said  will, 
to  account  for  the  trust  estate, 
which  the  petitioner  alleged  went 
into  the  hands  of  E.,  and  after 
his  death  into  the  hands  of  his 
executor,  it  appeared  that  prior  to 
the  death  of  E.  other  trustees  were 
duly  appointed  in  his  place  by  the 
Supreme  Court,  and  E.  was  en- 
joined from  thereafter  acting  as 
trustee,  that  an  action  was  brought 
by  sjiid  new  trustees  against  the 
executor  of  E.,  the  complaint  in 
which  alleged  the  wasting  and 
misjippropriation  of  the  estate  by 
E.,  and  that  all  the  propeny  of 
which  he  died  seized  belongdi  to 
plaintiffs  as  such  trustees.  The 
relief  asked  among  other  things, 
was  that  defendnnt  as  executor,  ac- 
count to  the  plaintiffs    concern- 
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ing  the  property  and  the  income 
thereof  which  came  into  the  hands 
of  his  testator  under  the  will  of  S. 
Said  action  resulted  in  a  judgment 
against  the  plaintiffs  therein  dis- 
missing the  complaint.  Ueld^  that 
the  petitioner  was  bound  by  that 
adjudication,  although  not  a  party 
to  the  action;  and  that  the  stime 
was  a  bar  to  the  proceedings.  In 
re  Straut.  201 

2.  Where,  in  proceedings  against  a 
husband  for  a  failure  to  support 
his  wife  according  to  his  means, 
he  has  been  adjudged  a  disorderly 
person  and  required  to  give  a  bond 
for  her  support,  or  failing  in  that, 
to  be  imprisoned,  from  which  de- 
cision he  has  appealed,  and  upon 
ffiving  an  undertaking  has  been 
discharged  from  arrest,  the  pro- 
ceedings are  not  a  bar  to  the  issu- 
ing of  another  warrant  pending 
the  appeal  upon  a  second  com- 
plaint for  the  same  cause,  and  his 
arrest  thereunder;  the  subsequent 
neglect  is  the  commission  of  a  new 
offense,  for  which  he  is  liable  to 
arrest  and  trial.  People  ex  rel.  v. 
Jlxigaon.  647 

8.  //  secnu  that  if  the  husband  had 
been  imprisoned,  in  pursuance  of 
the  first  conviction,  or  had  given 
an  undertaking,  as  required,  for 
the  support  of  liis  wife,  he  could 
not,  during  such  imprisonment  or 
tlie  life  of  the  undertaking,  have 
been  imprisoned  for  a  "similar 
offense.  Id, 

4.  It  seems  that  any  fact  once  found 
and  embodied  in  a  judgment  must 
be  regarded  as  final,  and  conclu- 
sive between  the  parties  thereto 
and  their  privies  whenever  and 
wherever     the     question     subse- 

3[uently  arises.     Moore  v.  -tV.  Y.  EL 
{.  R.  Co.  671 

5.  Upon  the  trial  of  an  action  to 
recover  damages  to  plaintiff's 
premises  arising  from  the  con- 
struction, maintenance  and  opera- 
tion of  an  elevated  railroad  in  a 
street  on  which  they  fronted,  his 

•   counsel  requested  the  court  to  rule 
that  the  findings  and  decision  of 
the  court  in  a  judgment-roll  in  a  ] 
former  action  put  in  evidence,  to  i 
the  effect  that  "  the  injury  to  the  I 


plaintiff  by  reason  of  the  existence 
and  the  operation  of  the  elevated 
railroad  before  her  building  dur- 
ing the  period  covered  by  the  judg- 
ment was  |;300  a  year,  is  con- 
clusive evidence  upon  that  point." 
The  court  refused  the  request.  The 
judgment-roll  was  not  contained  in 
the  record  and  it  did  not  appear 
whether  the  refusal  was  based 
upon  a  disbelief  in  the  correctness 
of  the  request  as  matter  of  law 
or  on  his  mistaken  recifal  of  the 
contents  of  the  roll.  Held,  that 
error  could  not  be  assumed,  and 
so  it  could  not  be  assumed  the 
judgment -roll  contained  any  find- 
mg  or  decision  as  stated  in  the  re- 
quest, or  that  the  court  committed 
an  error  in  refusing  it.  Id. 


FRAUD. 

1.  Where  a  vendor,  who  has  been 
induced  by  fraudulent  representa- 
tions to  sell  his  goods,  elects  to 
ratify  the  sale  after  knowledge  of 
all  the  material  facts,  such  election 
will  be  conclusive,  although  at  the 
time  he  makes  it  he  is  ignorant 
that  his  vendee  has  made  simi- 
lar fraudulent  representations  to 
others  by  means  of  which  he  had 
obtained  property  from  them. 
Ba4jh  V.  Tuch.  53 

3.  It  is  not  necessary,  in  order  to 
make  the  election  conclusive,  that 
the.  party  electing  shall  be  ac- 
quainted with  all  of  the  evidence 
which  may  tend  to  prove  the  fraud; 
it  is  sufficient  if  he  has  knowledge 
of  all  the  material  facts  showing 
the  actual  perpetration  of  fraud 
upon  him.  Id. 

3.  Plaintiff  sold  certain  goods  to  M., 
defendant's  assignor,  on  credit. 
Before  the  term  of  credit  expired 
M.  made  afn  assignment  for  the 
benefit  of  creditors  to  defendant. 
Plaintiffs  immediately  brought  an 
action  against  >I.  to. recover  the 
purchase-price  of  the  goods,  and 
caused  an  attachment  to  be  issued 
therein,  the  complaint  and  affi- 
davits alleging  that  the  sale  was  in- 
duced by  false  and  fraudulent  rep- 
resentations on  the  part  of  M.  The 
attachment  was  vacated  and  there- 
upon said  action  was  discontinued. 
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This  action  was  thereafter  com- 
menced to  recover  possession  of  the 
goods  sold,  on  the  ground  that  31. 
purchased  with  a  fraudulent  intent 
not  to  pay  for  the  goods.  Plain- 
tiffs proved  false  and  fraudulent 
representations  made  by  M.  to 
other  parties  which  they  claimed 
were  not  known  to  them  when  the 
first  action  was  commenced.  Held, 
that  plaintiffs,  by  their  first  action, 
made  an  election  which  ratified  the 
sale  tft  M.,  and  so,  they  could  not 
maintain  this  action;  that  ignor- 
ance of  the  representations  made 
to  others  at  the  time  o*  the  bring- 
ing of  the  first  action  did  not  de- 
stroy its  effect  as  an  election;  also 
that  a  charge  in  the  second  action 
of  fraudulent  intent  at  the  time 
of  the  purchase  not  to  pay  did  not 
constitute  a  separate  fraud.      Id. 

4.  A  Surrogate's  Court  has  no  power 
to  annul  or  set  aside  on  the  ground 
of  fraud,  a  release  executed  by 
parties  interested  in  an  estate  to 
the  executor  thereof.  Such  relief 
may  and  can  only  be  obtained  from 
a  court  having  equity  powers  and 
jurisdiction.     Sanders  v.  Soutter. 

193 

5.  In  an  action  brought  for  that  pur- 
pose, the  court,  in  the  exercise  of 
its  concurrent  jurisdiction  with 
the  Surrogate's  Court,  may  grant 
full  relief  and  decree  an  account 
ing  by  executors,  a  settlement  and 
distribution  of  the  estate.  Id, 

6.  It  mem»,  however,  that  equity  will 
interfere  with  such  distribution 
only  when  complete  relief  cannot 
be  had  in  the  Surrogate's  Court. 

Id. 

7.  It  srcnm  also,  equity  will  not  in- 
terfere to  set  aside  proceedings  in 
an  action  in  another  court  upon 
charges  of  fraud  which  could  have 
been  tried  and  decided  in  that 
action,  or  where  relief  is  open 
therein  by  motion,  appeal  or  other- 
wise, id. 

8.  A  party  may  not  rescind  a  con- 
tract for  fraud  without  acting 
promptly  on  di.scovery  of  the  fraud 
and  restoring  whatever  has  been 
received  under  it.  /xt^  v.  Vacuuui 
Oil  Co.  579 


GOVERNOR. 

As  to  validity  of  order  made  hy 

the  governor  disbanding  an  oryaniza- 
tion  of  t?ie  national  g^iiard. 

See  PeopU  ex  ret.  v.  HiU.  497 


GRANTOR  AND  GRANTEE. 
See  T)e£J>. 

GUARANTY. 

1.  Plaintiffs,  as  copartners,  were 
dealers  in  milk  in  I>elaware  county 
under  the  name  of  one  of  them, 
plaintiff  B.;  K.,  a  retail  dealer, 
had  been  selling  plaintiffs'  milk; 
they  required  him,  in  order  to  con- 
tinue such  dealings,  to  procure  a 
guaranty  from  G.,  defendant's  tes- 
tator, who  lived  in  New  York  city 
and  who  knew  of  plaintiffs'  co- 
partnership,  and  that  K.  had  been 
receiving  milk  from  them.  G. 
thereupon  executed  an  instrument 
addressed  to  B. ,  in  which  he  agreed 
to  become  responsible  for  all  the 
milk  sent  to  Iv.  on  his  order,  and 
required  a  notice  on  the  twentieth 
of  each  month  if  payment  for  the 
previous  month's  milk  had  not 
been  made  by  that  time.  In  re- 
liance upon  this,  lar^e  quantities 
of  milk  were  shipped  to  K.  No- 
tices, as  required  by  the  contract, 
were  sent  to  G.  by  mail  on  the 
twentieth  of  each  month,  and  he 
received  them  without  objection. 
In  an  action  upon  the  guaranty, 
held,  that  plaintiffs  as  copartners 
could,  under  the  circumstances, 
avail  themselves  of  the  guaranty; 
that  the  notices  required  by  it  were 
properly  served  by  mail;  that  the 
guaranty  being  a  continuing  one, 
intended  to  secure  credit  which 
was  given  on  the  faith  of  it,  there 
was  abundant  consideration  to  up- 
hold it;  and  so,  that  plaintiffs  were 
entitled  to  recover.  Beakes  v.  Da 
Cunha.  293 

2.  Upon  the  trial,  K.,  who  was  not 
a  party  to  this  action,  was  called 
as  a  witness  by  plaintiffs,  and  tes- 
tified as  to  conversations  he  had 
had  with  G.  This  was  objected 
to  as  incompetent  under  the  Code 
of  Civil  Prot^edure  ($;  829);  the  ob- 
jection was  overruled.     Held,  no 
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error;  that  K.  was  in  no  way  in- 
terested in  the  action,  as  the  result 
did  not  affect  his  liability.         Id, 

8.  Upon  the  examination  of  B.,  as  a 
witness  in  his  own  behalf,  he  was 
asked  if  it  had  been  his  custom  to 
be  at  home  on  the  twentieth  of 
every  month.  This  was  objected 
to  b V  defendants  as  immaterial  and 
irrelevant,  and  the  objection  was 
overruled,     lldd,  no  error.        Id. 


GUARDIAN  AND  WARD. 

1.  Pending  proceedings  by  a  munici- 
pality to  acquire  title  to  lands  be- 
longmg  to  a  married  woman,  for  a 
public  improvement,  the  owner 
died  intestate,  leaving  C,  her  hus- 
band, and  four  infant  children  sur- 
viving. C.  was  appointed  guard- 
ian of  the  children,  and  gave  the 
statutory  bond ;  an  award  was 
made  for  the  entire  fee  of  the 
premises;  C.  was  then  in  posses- 
sion; he  received  the  sum  awarded, 
receipting  therefor  as  guardian. 
In  proceedings  by  one  of  the 
children  upon  his  arrival  of  age 
for  an  accounting  by  his  father, 
as  guardian,  lield,  that  the  latter 
was  entitled  to  a  life  interest  in  the 
fund  as  tenant  by  curtesy;  that 
he  was  not  estopped  from  claim- 
ing the  same  by  the  fact  that  he 
signed  the  receipt  as  guardian; 
that  the  court  had  power  in 
the  condemnation  proceedings  to 
direct  the  payment  of  the  fund  to 
him  without  security  beyond  that 
given  by  him  as  guardian;  and 
that  the  petitioner  had  no  right 
to  demand  immediate  payment, 
when  he  became  of  age,  of  his 
share  of  the  fund.    In  re   Camp, 

377 

2.  It  appeared  that  the  father  in- 
vested and  lost  the  fund  in  his 
business,  and  that  he  was  insol- 
vent. The  surrogate  computed 
the  value  of  the  life  estate  in  the 
petitioner's  share  of  the  fund,  de- 
ducted the  amount  from  such 
share  and  directed  the  payment  of 
the  balance  to  him.  Held,  error; 
that  the  surrogate  had  no  power 
to  make  such  an  order  without 
the  consent  of  C. ;  that  while  the 
surrogate  had  power  to  compel  the 
guardian  to  account,  he  could  not 


decree  payment  to  the  ward,  until 
by  the  termination  of  the  life  estate 
he  became  entitled  to  the  fund,  and 
that,  for  whatever  remedy  there 
might  be  to  secure  the  safety  of 
the  fund,  so  that  it  might  be  forth- 
coming at  the  proper  time,  resort 
must  be  had  to  a  court  of  equity. 

Id. 

3.  A  surrogate  has  no  general  juris- 
diction over  a  guardian,  but  simply 
such  as  has  been  specially  con- 
ferred bv  statute,  together  with 
the  incidental  powers  requisite  to 
airry  out  that  jurisdiction.        Id. 

4.  The  jx^titioner  became  of  age  in 
1872;  the.se  proceedings  were  in- 
stituted in  1888.  Hdd,  that  the 
Statute  of  Limitations  was  not  a 
bar  to  the  proceedings:  that  C. 
having  obtained  possession  of  the 
fund  as  guardian,  dealt  with  it  in 
that  capacity,  and  not  alone  in  his 
right  as  life  tenant,  and  he  occu- 
pied the  position  of  trustee  so  far 
as  to  prevent  the  running  of  the 
statute;  that,  although  he  might 
cease  to  be  guardian  upon  the 
ward  coming  of  age,  so  long  as  the 
property  ijmained  in  his  posses- 
sion as  guardian  and  unaccounted 
for,  he  was  liable  to  account.     Id. 

5.  The  court  will  not  permit  the 
rights  of  a  ward  to  be  prejudiced 
by  the  admissions  of  a  guardian. 
Bvffalo  L.,  r.,  etc.,  Co.  v.  K.  T., 
etc.,  Assn.  450 


HEMPSTEAD  (TOWN  OF). 

1.  Under  the  act  of  1870  (Chap.  591, 
Laws  of  1870),  authorizing  the 
people  of  the  town  of  Hempstead 
to  elect  a  town  treasurer  to  receive 
and  invest  the  moneys  arising  from 
sales  of  the  common  lands  of  the 
town,  and  directing  that  two- 
thirds  of  the  accrumg  interest, 
"or  so  much  thereof  as  may  be 
deemed  necessary  for  tlie  common 
schools  of  the  town,  to  be  deter- 
mined by  the  said  board  of  town 
auditors  from  an  inspection  and 
examination  of  the  last  annual 
reports  of  the  trustees,  and 
boards  of  education  of  said  town, 
shall  be  apportioned  among  the 
several  school  districts  of  said  town 
in  tlie  same  manner  and  upon  the 
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certain  premises,  conveyed  the 
same  to  defendant  R..  which  con- 
veyance was  made  without  consid- 
eration, and  was  induced  bv  fraud 
and  undue  influence;  that  "R.  con- 
veyed the  same  to  defendant  A., 
who  executed  a  mortgage  thereon 
to  defendant  L.,  and  facts  were 
alleged  from  which  it  w^as  claimed 
A.  and  L.  were  chargeable  with 
notice  of  the  invalidity  of  the  title 
of  U. ;  also  that  C.  died  intestate, 
leaving  plaintiff  her  sole  heir  at 
law  surviving.  The  relief  de- 
manded was  that  the  said  convey- 
ances and  mortgage  be  declareti 
void,  that  the  same  be  surrendered 
up  and  canceled  "and  for  such 
further  and  different  juclgment  or 
relief  as  may  be  just."  The  ques- 
tion as  to  the  fraudulent  character 
of  R.'s  title  were  found  in  favor  of 
plaintiff,  but  the  court  found  that 
A.  took  her  deed  and  L.  her  mort- 
gage in  ^ood  faith  and  for  valu- 
able considerations,  and  the  com- 
plaint was  dismissed  as  to  them. 
A  money  judgment  was  directed 
against  R.  for  the  value  of  the 
property  at  the  time  of  the  con- 
veyance to  him,  with  interest 
thereon  from  that  date  with  annual 
rests,  he  being  a  trustee  tx  mule- 
ficio,  Hf  Id,  no  error :  tlia  1 1  he  deed 
to  R.  being  void,  the  title  to  the 
land,  as  between  him  and  his 
grantor,  remained  in  the  latter  and 
upon  her  death,  descended  to  the 
plaintiff  and  that  plaintiff  had  the 
right  to  cjill  upon  R.  to  restore  to 
him  the  property,  but  as  the 
fraudulent  grantee  hiul  by  his  own 
act,  in  conveying  the  land  to  a  fx^mt 
fide  purchaser,  prevented  the  plain- 
tiff from  recovering  it,  equity  re- 
quired that  he  should  restore  to 
the  plaintiff  its  equivalent  in 
moncv,  not  Jis  damages,  but  as  a 
substitute  for  the  land  itself;  that 
the  court  had  power  to  render  any 
judgment  consistent  with  the  facts 
alleged  and  proved.  (Code  Civ. 
Pro.  §  1207.)  Id. 

7.  The  rules  of  pleading  in  equity, 
while  the  same  in  form  with  those 
in  actions  at  law,  are  broader  and 
more  elastic  by  reason  of  the  char- 
acter of  the  relief  which  may  be 
sought  and  given,  and,  as  a  gen- 
eral rule,  all  persons  materially 
interested,  either  legally  or  bene- 
ticially,  in  the  subject-matter  of  a 


suit  in  equity,  are  proper  parties 
to  it,  so  that'there  may  be  a  com- 
plete decree  binding  all.  Toim- 
send  V.  Bogert.  370 

8.  Where  a  plaintiff  in  such  an  action 
knows  that  a  third  person  claims 
an  interest  in  the  subject-matter, 
but  does  not  know  the  nature,  ex- 
tent or  merits  of  the  claim,  these 
facts  may  be  stated,  the  claimant 
called  in  as  a  party  and  required 
to  disclose  his  alleged  interest.    Id, 

9.  This  rule  applies  to  actions  of 
partition,  and  while,  under  the 
Code  of  Civil  Procedure  (§  1542). 
it  is  required  that  the  rights  of  the 
parties  be  stated  "so  far  as  they 
are  known  to  the  plaintiffs."  where 
the  interests  of  a  claimant  are  not 
known,  it  may  properly  and  can 
only  be  descnbed  as  a  "claim." 

Id. 

When  irnwdy  to  obtain  cancel- 
lation of  assestnnent  lien  is  by  action 
in  equity,  not  by  mandamus. 

See  People  ex  rel.  v.  JfcGuire.    419 

ESTOPPEL. 

Plaintiffs,  as  carriers,  executed  and 
delivered  to  the  consignor  bills  of 
lading,  acknowledging  the  receipt 
on  board  their  vessel  of  a  specified 
quantity  of  wheat  to  be  trans- 
ported to  B.  and  there  delivered  to 
defendant,  the  agent  of  the  con 
signor,  subject  to  charges.  The 
wheat  was  weighed  into  the  vessel 
under  the  supervision  and  control 
of  the  carriers.  The  bills  each 
contained  this  clause:  "  All  the 
deficiency  in  cargo  to  be  paid  by 
the  carrier  and  deductetl  from  the 
freight,  and  any  excess  in  the 
cargo  to  be  paid  for  to  the  carrier 
by  the  consignee."  Plaintiffs  de- 
livered 827  bushels  less  than  the 
quantity  specified  in  the  bills  of 
lading.'  In  an  action  to  recover 
the  stipulated  fieight,  plaintiffs 
gave  evidence  tending  to  show  that 
they  delivered  all  of  the  wheat  that 
they  received.  Hdd,  that  the 
value  of  the  deficiency  was  prop- 
erly deducted;  that  plaintiffs  were 
estopped  from  questioning  the 
correctness  of  their  acknowledg- 
ment and  were  bound  to  account 
for  the  precise  quantity  admitted. 
Hhodes  V.  NeitfiMll.  574 
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EVIDENCE. 

1.  It  seems  that  an  action  for  an  in- 
jury to  the  person  in  another  state 
IS  maintainable  here  without  proof 
of  the  lex  loci,  because  permitted 
by  the  common  law  which  is  pre- 
sumed to  exist  in  the  foreign  state. 
Wooden  v.  W.  H.  Y.  &  P.  R  M. 
Oc.  10 

2.  Where,  however,  the  right  of  ac- 
tion depends  upon  a  statute  con- 
ferring It,  it  can  only  be  maintained 
here  upon  proof  that  the  statute 
law,  in  the  state  in  which  the  in- 
jury occurred,  gives  the  right  of 
action  and  is  similar  to  our  own. 

Id. 

8.  While  the  mere  independent  de- 
clarations of  a  prior  bolder  of  r 
chose  in  action  cannot  be  given  in 
evidence  to  affect  the  title  or  the 
rightsof  a  subsequent  holder,  such 
declarations  made  at  the  time  the 
chose  in  action  was  negotiated,  to 
tbe  person  who  is  seeking  to  en- 
force it,  may  be  proved  as  part  of 
the  res  gest<B  and  may  qualify  the 
latter's  title.     Benjamin  v.  Rogers. 

60 

4.  It  seems^  however,  they  are  not 
conclusive  and  may  be  contro- 
verted. Id. 

5.  Where,  upon  probate  of  a  will,  no 
question  is  raised  as  to  the  valid- 
ity of  the  will  itself,  but  an  issue 
is  presented  as  authorized  by  the 
Code  of  Civil  Procedure*  (§  2624), 
for  the  determination  of  the  surro- 
gate as  to  "  the  construction,  valid- 
ity and  effect,"  of  a  disposition 
01  personal  property  contained 
therein,  extrinsic  parol  evidence  as 
to  the  circumstances  under  which 
the  will  was  executed  is  incompe- 
tent; nor  is  such  evidence  admis- 
sible to  establish  a  trust  ex  mak- 
fieio,  as  of  such  a  question  a  Surro 
gate's  Court  has  no  jurisdiction. 
In  re  Keleman.  73 

6.  The  business  transactions  of  a  cor- 
poration with  its  members  and 
trustees  or  directors  are  on  the 
same  footing  ns  those  with 
strangers,  and  business  entries  in 
its  books  of  account  are  no  more 
evidence  against  them  than  against 
strangers.    Ruddy.  Bobinson,    113 


7.  In  an  action,  therefore,  by  the  re- 
ceiver of  a  corporation  against  one 
of  its  directors  to  recover  tor  money 
and  property  alleged  to  haive  been 
improperly  appropriated,  Juld, 
that  the  books  of  account  of  the 
corporation  were  not  J5^»?  compe- 
tent evidence  against  him  to  estab- 
lish a  liability.  Id, 

8.  Where,  in  a  criminal  action,  the 
defense  is  insanity  the  defendant 
has  a  right  to  prove  upon  this  issue 
not  only  irrational  insane  acts  and 
conduct,  but  also  facts  which  may 
account  for  such  acts  and  appear- 
ances, and  which  may  reveal  an 
adequate  cause  for  the  mental 
aberrations  testified  to.  People  v. 
Wood.  249 

9.  Upon  the  trial  of  an  indictment 
for  murder,  to  which  insanity  was 
pleaded  as  a  defense,  after  evidence 
had  been  given  tending  to  prove  a 
diseased  condition  of  the  defend- 
ant's brain,  caused  by  injuries  to 
his  head,  and,  as  a  result  thereof, 
irrational  acts  and  declarations, 
the  defendant's  wife  was  called 
as  a  witness  for  him  and  an  offer 
was  made  to  prove  by  her  that 
a  short  time  before  the  day  of 
the  homicide,  she  had  told  de- 
fendant that  the  deceased,  who 
was  her  father,  had  stolen  his  pota- 
toes; also,  that  the  deceased  had, 
on  several  occasions  before  her 
marriage,  criminally  assaulted  and 
forced  her  against  her  will,  and 
since  her  marriage,  within  a  very 
short  time, had  come  to  their  house, 
in  defendant's  absence,  and  simi- 
larly assaulted  her  and  threatened 
to  kill  her  if  she  told  anyone.  The 
counsel  stated  that  he  offered  the 
evidence,  not  as  proof  of  the  truth 
of  the  statement,  but  he  would 
show  that  defendant  believed  it 
and  that  it  operated  on  his  mind 
to  such  an  extent  as  to  render  him 
insane  on  the  day  he  committed 
the  offense.  This  evidence  was 
excluded,  the  judge  stating  that 
if  it  was  admitted  he  would  dis- 
credit it  and  would  regard  it  as 
almost  conclusive  evidence  that 
the  witness  was  anxious  to  have 
her  father  murdered,  and  was 
operating  in  complicity  with  de- 
fendant. Held,  error;  that  the 
evidence  offered  was  competent, 
in  connection  with  proof  of  subse- 
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quent  conduct  and  appearance  as 
showing  the  effect  on  defendant's 
mind,  upon  a  brain  which  there 
was  evidence  tending  to  show  was 
weakened  and  diseased;  that  it  was 
material,  as  the  fact  offered  to  be 
proved  might  account  for  or  tend 
to  insanity;  and  that  the  compe- 
tency of  the  evidence  was  not 
affected  by  the  fact  that  it  ap- 
peared the  offense  charged  was 
committed  with  deliberation.    Id. 

10.  Also  Jield,  it  was  competent  for 
defendant  to  prove  by  a  phj^sician 
that  upon  a  phvsical  exammation 
made  by  him  of  defendant  subse- 
quent to  the  homicide,  he  could 
determine  satisfactorily  in  his  own 
mind  the  condition  of  defendant's 
brain,  and  could  state  from  such 
examination  that  there  was  a 
disease  affecting  it  of  such  long 
standing,  that  it  must  have  existed 
at  the  tune  of  the  murder.        Id. 

11.  Plaintiffs,  as  copartners,  were 
dealers  in  milk  in  Delaware  county 
under  the  name  of  one  of  them, 
plaintiff  B.;  K.,  a  retail  dealer, 
had  been  selling  plaintiffs'  milk; 
they  required  him,  in  order  to  con- 
tinue such  dealings,  to  procure  a 
guaranty  from  G.,  defendant's  tes- 
tator, who  lived  in  New  York  city 
and  who  knew  of  plaintiffs'  co- 
partnership, and  that  K.  had  been 
receiving  milk  from  them.  G. 
thereupon  executed  an  instrument 
addressed  to  B. ,  in  which  he  agreed 
to  become  responsible  for  all  the 
milk  sent  to  K.  on  his  order,  and 
required  a  notice  on  the  twentieth 
of  each  month  if  payment  for  the 
previous  month's  milk  had  not 
been  made  by  that  time.  In  re- 
liance upon  this,  large  quantities 
of  milk  were  shipped  to  K.  In 
an  action  upon  the  guaranty,  K., 
who  was  not  a  party,  was  called 
as  a  witness  by  plaintiffs,  and  tes- 
tified as  to  conversations  he  had 
had  with  G.  This  was  objected 
to  as  incompetent  under  the  Code 
of  Civil  Procedure  (§  829);  the  ob- 
jection was  overruled.  Held^  no 
error;  that  K.  was  in  no  way  in- 
terested in  the  action,  as  the  result 
did  not  affect  his  liability.  Beahs 
V.  Da  Cunha.  293 

12.  Upon  the  examination  of  B.,  as 
a  witness  in  his  own  behalf,  he 


was  asked  if  it  had  been  his  custom 
to  be  at  home  on  the  twentieth  of 
every  month.  This  was  objected 
to  bv  defendants  as  immaterial  and 
irrelevant,  and  the  objection  was 
overruled.     Held,  no  error.        Id, 

18.  In  an  action  to  recover  a  loan 
from  a  copartnership  to  one  of  its 
members,  defendant  denied  that 
the  transaction  was  a  loan,  and 
the  testimony  upon  this  issue  was 
conflicting.  Upon  the  trial,  the 
plaintiff,  under  objection  and  ex- 
ception, was  permitted  to  intro- 
duce a  letter  from  one  of  the  mem- 
bers of  the  firm  to  defendant,  in 
wiiich  the  writer  assumed  to  re- 
hearse the  circumstances,  and 
stated  that  defendant  had  accepted 
the  money  as  a  loan.  It  did  not 
appear  that  defendant  answered 
this  letter.  Ileld^  that  it  was  not 
competent  evidence,  as  it  was  a 
mere  declaration  of  the  writer,  as- 
suming in  his  own  behalf  to  char- 
acterize and  determine  the  nature 
of  the  transaction;  that  the  failure 
to  answer  was  not  an  admission  of 
the  facts  stated ;  and  that  the 
error  required  a  reversal.  Bank  Br, 
No,  Am,  V.  Delafield.  410 

14.  The  letter  called  attention  to  the 
fact  that  a  draft  had  been  drawn 
upon  defendant  by  the  firm  for 
the  sum  in  question.  Defendant's 
answer  admitted  that  he  had  no- 
tice of  the  assignment  of  the  firm 
claim,  and  the  draft  itself  had 
been  presented  and  payment  re- 
fused. Htld,  that  the  letter  was 
not  admissible  as  a  notice  of  the 
assignment,  as  there  was  no  ques- 
tion of  notice.  Id. 

15.  The  guardian  of  the  infant  plain- 
tiff in  an  action  upon  such  a  con- 
tract, although  not  required  to  do 
so  by  the  policy  or  by  defendant's 
by-laws,  furnished  to  the  defend- 
ant as  part  of  the  proof  the  certifi- 
cate of  the  attending  physician  of 
the  insured  to  the  effect  that  his 
death  was  from  a  cause  that  would 
have  released  defendant  from  lia- 
bility. The  trial  judge  refused  to 
permit  said  certificate  to  be  read 
m  evidence.  Htld,  that  said  cer- 
tificate was  not  inadmissible  under 
the  provision  of  the  Code  of  Civil 
Procedure  (§  834),  prohibiting  the 
disclosure  by  a  physician  of  any 
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necessary  information  acquired  in 
a  professional  capacity,  as  the  cer- 
tilicate  was  offered,  not  as  a  proof 
of  facts  stated  therein,  but  as  an 
admission  hy  a  party,  and  that 
such  an  admission  was  not  incom- 
petent because  made  through  the 
medium  of  the  certificate  of  an  at- 
tending physician.  Buffalo  L.,  T., 
etc.,  Co.  V.  K.  r.,  etc.,  Assn.     450 

16.  But  held,  that  the  certificate  was 
properly  excluded,  as  plaintiff  was 
not  bound  by  the  admission  con- 
tained therein;  that  the  guardian 
had  no  right  to  foreclose  inquiry 
ns  to  the  cause  of  the  death  of  the 
insured,  or  to  change  the  burden 
of  proof  by  an  unnecessary  and 
prejudicial  admission.  Id. 

17.  Defendant  offered  to  prove  that 
by  its  rules  and  regulations  such  a 
certificate  was  requisite.  It  was 
not  claimed  that  this  ever  came  to 
the  knowledge  of  the  assured. 
This  offer  was  rejected.  Htld,  no 
error.  Id. 

18.  Defendant  also  offered  in  evi- 
dence the  records  of  the  board  of 
health  of  the  city  in  which  the  in- 
sured died,  and  the  certificate  of 
the  attending  physician  filed  with 
said  board,  stating  the  cause  of  the 
death  of  the  insured,  as  required 
by  the  city  charter  (Subd.  5.  §  10, 
tit.  12,  chap.  519,  Laws  of  1870,  as 
amended);  this  evidence  was  ex- 
cluded. Held,  no  error;  that  the 
statute  and  city  ordinances  regu- 
lating the  action  of  the  board  of 
health  in  the  city,  and  requiring 
the  filing  of  a  certificate  by  the 
attending  physician  as  to  the 
cause  of  death,  were  police  regu- 
lations, and  their  records  were  for 
local  and  specific  purposes,  and 
not  public  records  in  such  sense  as 
makes  them  evidence  between 
private  parties  of  the  facts  re- 
corded. Id. 

19.  G.,  by  his  will,  gave  one-fourth 
of  his  residuary  estate  to  the  com- 
munity of  H. ,  a  municipality  in  the 
Grand  Duchy  of  Baden,  a  state  of 
the  German  Empire.  Upon  the 
accounting  of  his  executor,  the 
legal  capacity  of  said  municipality 
to  take  its  distributive  share  of  the 
personal  estate  was  questioned.  It 
was  proved  by  the  German  vice- 
consul,  who  had  filled  a  judicial 


position  and  was  acquainted  with 
the  laws  of  the  different  states  of 
the  empire,  that  the  Grand  Duchy 
of  Baden  had  an  unwritten  law 
which  gave  to  "communities,"  by 
which  term  cities  or  townships 
were  characterized,  the  right  to 
acquire  and  manage  property  and 
take  by  bequest.  A  copy  of  the 
laws  and  statutes  of  the  Grand 
Duchy,  printed  by  governmentiil 
authority  in  the  official  printing 
office  in  1832,  was  also  introduced 
in  evid*?nce  and  from  it  proof 
given  that  such  communities  have 
a  right  to  take  and  hold  property. 
It  was  proved  that  since  the  publi- 
cation of  said  book  of  statutes,  a 
legislature  has  existed  in  said 
Grand  Duchy.  The  surrogate  held 
that  the  evidence  was  insufficient 
to  show  that  the  law  relied  upon 
to  show  corporate  capacity  was  in 
force  at  the  time  of  the  testator's 
death.      Held,  error.     In  re  Hv«i. 

537 

20.  In  an  action  of  ejectment, 
wherein  plaintiff  claimed  as  the 
only  son  and  heir  at  law  of  E. ,  who 
died  seized  of  the  premises,  the 
question  at  issue  was  as  to  whetlier 
M.,  the  mother  of  plaintiff,  was, 

grevious  to  his  birth,  married  to 
1.  M.  was  called  as  a  witness  for 
plaintiff  to  prove  the  marriage, 
but  her  testimony  was  excluded  as 
incompetent  under  the  Ccxie  of 
Civil  Procedure  (g  829).  Held,  er- 
ror; that  M.  was  not  a  person  from, 
through  or  under  whom  plaintiff 
derived  any  title  or  interest,  nor 
was  she  "mterested  in  the  event 
of  the  action"  within  the  meaning 
of  the  Code;  that  a  judgment  in 
favor  of  plaintiff  would  not  be 
competent  evidence,  eifcher  by  way 
of  admission  or  on  the  ground  of 
estoppel,  in  favor  of  M.  in  an  ac- 
tion brought  by  her  to  recover 
dower  in  the  premises.  Msenlord 
v.  Clum.  552 

21.  A  judgment  in  favor  of  the 
father  of  M.  in  an  action  brought 
by  him  against  £.  for  the  alleged 
seduction  of  M.,  was  offered  in 
evidence  by  defendants,  and  was 
received  under  objection  and  ex- 
ception.    Held,  error.  Id. 

22.  Plaintiff  offered  to  prove  declara- 
tions of  E.  made  long  subsequent 
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to  the  time  when  the  alleged  mar- 
riage ceremony  took  place  to  the 
effect  that  he  was  married  to  M. ; 
the  evidence  was  excluded.  There 
was  no  proof  that  E.  and  M.  ever 
lived  and  cohabited  together  as 
man  and  wife,  or  that  he  ever  had 
anything  to  do  with  or  even  met 
plaintiff.  Held,  that  while  the 
evidence  was  not  competent  as 
part  of  the  res  gesta  to  chanicter- 
ize  the  acts  of  the  parties,  yet  as 
the  case  involved  simply  a  ques- 
tion of  pedigree,  and  as  upon  that 
question  hearsay  evidence,  t.  e., 
evidence  of  declarations  made  by 
a  person  who,  from  his  situation, 
was  likely  to  know  the  facts,  is 
admissible  when  tlie  person  mak- 
ing them  is  dead,  the  evidence  was 
competent  and  its  exclusion  error. 

Id. 

28.  The  term  pedigree  embraces  not 
only  descent  and  relationship,  but 
birth,  marriage  and  death,  and  the 
times  when  these  events  happened, 
and  the  rule  permits  hearsay  evi- 
dence of  deceased  members  of  the 
family  in  any  case  involving  pedi- 
gree. Id. 

24.  It  serms,  however,  the  evidence, 
although  admissible  is  liable, 
under  the  facts  of  this  case,  to 
grave  suspicion,  and  is  to  be  looked 
upon  with  great  distrust.  Id. 

25.  Where  the  guilt  of  one  of  sev- 
eral defendants,  jointly  indicted 
for  a  felony,  is  sought  to  be  es- 
tablished by  evidence  showing, 
or  tending  to  show,  a  conspiracy 
between  him  and  the  others  for 
the  commission  of  the  crime,  evi- 
dence  as  to  acts  or  statements  of 
the  others  must  be  confined  to  such 
statements  as  were  made,  or  acts 
done,  at  times  when  the  proofs  in 
the  case  permit  of  a  finding  that  a 
conspiracy  existed,  and  where  the 
acts  and  statements  were  it  further- 
ance of  the  common  design.  The 
acts  or  statements  of  one  of  the 
defendants  prior  to  the  formation 
of  tlie  conspiracy,  or  sul)sequent 
to  its  termination,  by  the  accom- 
plishment of  the  common  purpose, 
or  by  abandonment,  are  inadmis- 
sible'as  evidence  against  the  others. 
Peopk  V.  Kief.  G61 

26.  Since  the  passage  of  the  provis- 
ion of  the  Penal  Code  (J^  29)  mak- 


ing a  party  to  a  crime,  who,  be- 
fore its  passage,  would  have  bt in 
an  accessory  before  the  fad.  a 
principal,  a  trial  and  conviction  of 
the  one  who  actually  commit tet! 
the  crime,  is  not  essential  to  tlie 
prosecution  of  the  charge  against 
such  a  party,  and  wiiere  both  are 
jointly  mdicted  as  principals,  an 
acquittal  of  the  former  upon  a 
separate  trial  is  not  a  defense,  and 
the  record  is  not  competent  evi- 
dence upon  the  trial  of  the  latter. 

fd. 


EXECUTORS    AND    ADMINIS- 
TRATORS. 

1 .  A  lease  contained  a  provision  bind- 
ing the  lessor,  in  case  the  buildings 
upon  the  premises  were  destroyed 
by  fire,  to  rebuild  "  with  all  reason- 
able promptness."  The  lessor 
died  intestate  as  to  the  premises 
leased,  but  leaving  a  will.  The 
buildings  on  the  premises  were  de- 
stroyed by  fire  after  the  death  of 
the  lessor.  In  an  action  brought 
against  the  executor  of  said  will 
for  breach  of  the  covenant  to  re- 
build contained  in  the  original 
lease,  h^ld,  that  a  motion  for  a  non- 
suit, based  upon  the  ground  that 
the  executor  had  no  power  to  re- 
build and  could  not  compel  the 
heirs  so  to  do,  was  properly  denied. 
Chamberlain  v.  Dunlop,  45 

2.  A  party  making  a  contract  is  pre- 
sumed to  intend  to  bind  his  execu- 
tors and  administrators,  unless  it 
is  of  such  a  nature  as  calls  for 
some  personal  quality  of  the  tes- 
tator, or  the  wording  of  it  is  such 
as  clearly  to  show  a  contrary  in- 
tent. Id, 

3.  Where  one  contracts  to  build  upon 
land  owned  by  him  a  house  for 
another  by  a  certain  time  and  dies 
before  that  time,  his  executors  are 
bound  to  perform  the  contract.  If 
the  land  descends  to  heirs  the  cove- 
nant remains  in  force,  and  if  the 
executor  cannot  comi>el  the  heirs 
to  permit  the  building  he  is  liable 
for  the  damages,  if  he  liave  assets 
from  which  to  pay  them.  Id. 

4.  Double  commissions  to  the  same 
person,  as  executor  and  trustee, 
are  to  be  awarded  only  when  the 
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will  contemplates  a  several  and 
separable  action  in  each  capacity, 
not  at  the  same  time,  but  at  dif- 
ferent stages  of  the  administration. 
McAlpine  v.  Patter,  ^285 

5.  The  performance  of  a  trust  may 
be  added  to  the  ordinary  duties  of 
an  executor  in  such  a  manner  that 
the  two  functions  run  on  together, 
and  where  a  will  makes  no  sep>:ra- 
tion,  but  thus  blends  the  two 
duties,  single  commissions  only  are 
allowable.  Id. 

6.  It  is  the  duty  of  an  executor,  as 
such,  to  pay  to  a  legatee  the 
amount  of  the  legacy,  in  the  man- 
ner and  at  the  time  provided  by 
the  testator,  and  that  dutv  is  not 
changed  by  the  fact  that  the  pay- 
ment of  the  principal  is  postponed 
and  the  income  made  payable 
annually  in  the  meantime;  the 
trust  duty  thus  imposed  becomes  a 
function  of  the  office  of  executor. 

Id. 

7.  The  will  of  P,  gave  his  entire 
estate  in  trust,  and  directed  the 
"executors  and  trustees  herein- 
after named  '  to  retain  it  undi- 
vided until  the  period  of  distribu- 
tion, and  meanwhile  to  pay  funeral 
expenses,  debts,  accruing  taxes, 
repairs,  reasonable  insurance,  one 
fixed  and  definite  annuity  and  ali- 
quot parts  of  tlie  net  accruing  in- 
come to  beneficiaries  named  until 
the  final  distribution.  Upon  an 
accounting  the  executors  were  al- 
lowed double  commissions.  Held.. 
error.  Id. 

8.  The  bulk  of  the  estate  came  to  the 
executors  invested  in  securities 
which  had  not  been  turned  into 
money.  Tlie  executors  were  al- 
lowed half-commissions  upon  the 
estimated  value  of  the  securities 
for  receiving  so  much  of  the  funds 
of  the  estate.  JIM,  error;  that 
such  allowance  in  advamce  of  tlie 
conversion  of  the  securities  into 
money  for  the  purposes  of  pay- 
ment, or  of  acceptance  of  them  by 
the  legatees  as  payment  was  pre- 
mature and  not  justified.  Jd. 

9.  It  seemH  that  such  an  allowance 
upon  all  sums  of  money  received 
would  have  been  proper.  Id. 
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10.  The  surrogate  allowed  to  each 
executor  full  commissions  upon 
the  income  received  and  paid  out; 
this  did  not  exceed  $100,000.  Held, 
error.  Id. 

11.  It  seems  SLU  action  is  not  main- 
tainable by  the  attorney-general 
in  the  name  of  the  people  against 
executors  or  trustees  for  waste, 
misapplication  of  the  estate  or  any 
malversation  in  office.  People  v. 
Sirnonson.  299 

13.  All  final  decrees  of  a  surrogate 
against  an  administrator,  which 
adjudge  money  of  the  estate  in  his 
hands  due  and  payable  to  parties 
entitled,  run  against  him  person- 
ally and  de  horns  propriis,  and  may 
be' docketed  and  become  a  general 
lien  enforceable  by  execution. 
Potcer  V.  Sjiecknuin.  354 

18.  In  an  action  against  defendant 
as  surety  upon  the  bond  of  B.,  as 
administratrix  of  O.,  it  appeared 
that  O.  was  supposed  to  have 
died  intestate.  B.,  the  only  next 
of  kin,  having  renounced  adminis- 
tration, the  public  administrat«r 
was  appointed  and  letters  duly 
issued  to  him.  He  entered  upon 
his  duties;  about  $500  came  to 
his  hands,  which  he  received  from 
B.  as  being  the  whole  estate.  B. 
thereafter,  upon  a  petition  duly 
verified,  whicl  alleged  that  the 
estate  amounted  to  $2,800  and  set 
up  all  the  necessary  iurisdictional 
facts,  was  appointed  administra- 
trix and  the  bond  in  suit  executed. 
The  public  administrator  there- 
upon filed  a  petition  which  alleged 
his  own  appointment  and  author- 
ity and  the  possession  by  B.  of 
$2,800  belonging  to  the  intestate 
as  described  in  her  petition;  a 
citation  was  issued,  upon  return 
of  which  the  surrogate  ordered  B. 
to  pay  over  said  sum  to  the  public 
administrator.  Before  such  order 
took  effect  a  will  of  O.  was  dis- 
covered and  proved  and  letters 
is.sued  to  plaintiff,  and  thereby  the 
former  letters  were  revoked.  (Code 
Civ.  Pro.  §  2684. )  Plaintiff  procured 
a  decree  directing  B.  to  pay  over 
to  him  said  sum  of  $2,800  which 
she  failed  to  do.  Defendant's 
answer  admitted  that  B.,  as  ad- 
ministratrix, received  certain  mon- 
eys of   the  estate.     Neither  the 

91 


722 


INDEX. 


petition  of  the  public  administrator 
nor  the  decrees  of  the  surrogate 
indicate  how  or  in  what  cliaracter 
B.  held  the  money.  Ueld,  that 
the  appointment  of  B.  as  adminis- 
tratrix was  not  void  because  of  the 
previous  appointment  of  the  pub- 
lic administrator,  that  fact  simply 
made  it  erroneous  or  irregular  and 
liable  to  be  reversed  on  appeal  or 
vacated  on  a  proper  application; 
that  the  order,  in  the  absence  of 
pr(X)f  of  fraud  or  collusion,  couid 
not  be  questioned  collaterally 
(Code  Civ.  Pro.  i$  2473).  and  the 
sureties  upon  B.'sbond  were  liable 
for  her  proper  performance  of  duty 
afl  long  as  her  letters  remained  un- 
revoked; that  even  if  B.  took  the 
money  of  the  estate  as  an  individ- 
ual, as  soon  as  letters  were  issued 
to  her  she  held  it  as  administratrix 
(Code  Civ.  Pro.  §  2596)  and  as  she 
became  liable  to  deliver  said  money 
to  the  executor  upon  his  appoint- 
ment and  the  revocation  of  her 
letters,  the  surrogate's  decree  di- 
recting payment  to  sjiid  executor 
bound  B.  and  her  sureties.  (Code 
Civ.  Pro.  §2605.)  Id. 


EXPERTS. 

Upon  the  trial  of  an  indictment 
for  murder  where  the  defen.se  was 
insiinity  field,  it  was  competent  for 
defendant  to  prove  by  a  physician 
that  upon  a  physical  exanimation 
made  by  him  of  defendant  subse- 
quent to  the  homicide,  he  could 
determine  satisfactorily  in  his  own 
mind  the  condition  of  defendant's 
brain,  and  could  state  from  such 
examination  that  there  was  a  dis- 
ease existing  of  such  long  standing 
that  it  must  have  existed  at  the 
time  of  the  murder.  Ptople  v.  Wf)(Hi. 

249 

FOREIGN  CORPORATIONS. 

The  laws  of  this  state  do  not  prohibit 
a  testamentary  bequest  to  a  foreign 
municipality,  and   the  ability   to 


take  depends  upon  the  law  of  the 
legatee's  domicilei    In  re  IIuss.  537 


FOREIGN  LAW 

1.  If  Mcms  that  an  action  for  an  in- 
jury to  the  person  in  another  state 


is  maintainable  here  without  proof 
of  the  lex  loci,  because  permitted 
by  the  common  law  which  is  pre- 
sumed to  exist  in  the  foreign  state. 

Wooden  v.  W.  N,   Y.  dc  P.  B.  B. 

Co.  10 

2.  Where,  however,  the  right  of  ac- 
tion depends  upon  a  statute  con- 
ferring it,  it  can  only  be  maintained 
here  upon  proof  tliat  the  statute 
law,  in  the  state  in  which  the  in- 
jury occurred,  gives  the  right  of 
action  and  is  similar  to  our  own. 

Id. 

8.  The  statutes  of  the  two  states  need 
not  be  precisely  alike;  it  is  suffi- 
cient if  they  are  of  similar  import 
and  character,  founded  upon  the 
same  principle  and  possessing  the 
same  general  attributes;  the  right 
is  not  affected  by  mere  difference 
of  detail.  Id. 

4.  When  proof  of  a  law  of  a  foreign 
st4ite  has  been  given  from  a  publi- 
cation made  under  authority  of  the 
government  of  that  state,  in  the 
absence  of  equally  good  evidence 
that  it  has  been  changed  or  re- 
pealed, it  is  to  be  considered  as  the 
existing  law.     In  re  Ilusa,         537 


FORMER  ADJUDICATION. 

1.  In  proceedings  in  a  Surrogate's 
Court  commenced  by  one  claiming 
an  interest  as  cesfui  que  truttt  under 
the  will  of  S.  to  compel  the  ex- 
ecutor of  E.,  the  surviving  ex- 
ecutor and  trustee  under  said  will, 
to  account  for  the  trust  estate, 
which  the  petitioner  alleged  went 
into  the  hands  of  £.,  and  after 
his  death  into  the  hands  of  his 
executor,  it  appeared  that  prior  to 
the  death  of  E,  other  trustees  were 
duly  appointed  in  his  place  by  the 
Supreme  Court,  and  E.  was  en- 
joined from  thereafter  acting  as 
trustee,  that  an  action  was  brought 
by  said  new  trustees  against  the 
executor  of  E.,  the  complaint  in 
which  alleged  the  wasting  and 
misappropriation  of  the  estate  by 
E.,  and  that  all  the  property  of 
whi(;h  he  died  seized  belonged  to 
plaintiffs  as  such  trustees.  The 
relief  asked  among  other  things, 
was  that  defendant  as  executor,  ac- 
count to  the  plaintiffs    concern- 
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ing  the  property  and  the  income 
thereof  which  came  into  the  hands 
of  his  testator  under  the  will  of  S. 
Said  action  resulted  in  a  judgment 
against  the  plaintiffs  therein  dis- 
missing the  complaint.  Heldy  that 
the  petitioner  was  bound  by  that 
adjudication,  although  not  a  party 
to  the  action;  and  that  the  same 
was  a  bar  to  the  proceedings.  In 
re  Straut.  201 

2.  Where,  in  proceedings  against  a 
husband  for  a  failure  to  support 
his  wife  according  to  his  means, 
he  has  been  adjudged  a  disorderly 
person  and  required  to  give  a  bond 
for  her  support,  or  failing  in  that, 
to  be  imprisoned,  from  which  de- 
cision he  has  appealed,  and  upon 

fiving  an  undertaking  has  been 
ischarged  from  arrest,  the  pro- 
ceedings are  not  a  bar  to  the  issu- 
ing of  another  warrant  pending 
the  appeal  upon  a  second  com- 
plaint for  the  same  cause,  and  his 
arrest  thereunder;  the  subsequent 
neglect  is  the  commission  of  a  new 
offense,  for  which  he  is  liable  to 
arrest  and  trial.  People  ex  rel.  v. 
Jlodgaon,  647 

3.  //  seems  that  if  the  husband  had 
been  imprisoned,  in  pursuance  of 
the  flrst  conviction,  or  had  given 
an  undertaking,  as  required,  for 
the  support  of  his  wife,  he  could 
not,  during  such  imprisonment  or 
the  life  of  the  undertaking,  have 
been  imprisoned  for  a  similar 
offense.  Id. 

4.  It  seems  that  any  fact  once  found 
and  embodied  in  a  judgment  must 
be  regarded  as  final  and  conclu- 
sive between  the  parties  thereto 
and  their  privies  whenever  and 
wherever  the  question  subse- 
quently arises.  Moore  v.  N.  Y.  El. 
It  R.  Co.  671 

5.  Upon  the  trial  of  an  action  to 
recover  damages  to  i)laintiff's 
premises  arising  from  the  con- 
struction, maintenance  and  opera- 
tion of  an  elevated  railroad  in  a 
street  on  which  they  fronted,  his 

•  counsel  requested  the  court  to  rule 
that  the  findings  and  decision  of 
tlie  court  in  a  judo;ment-roll  in  a 
former  action  put  in  evidence,  to 
the  effect  that  "  the  injury  to  the 


plaintiff  by  reason  of  the  existence 
and  the  operation  of  the  elevated  " 
railroad  before  her  building  dur- 
ing the  period  covered  by  the  judg- 
ment was  $300  a  year,  is  con- 
clusive evidence  upon  that  point." 
The  court  refused  the  request .  The 
judgment-roll  was  not  contained  in 
the  record  and  it  did  not  appear 
whether  the  refusal  was  based 
upon  a  disbelief  in  the  correctness 
of  the  request  as  matter  of  law 
or  on  his  mistaken  recifiil  of  the 
contents  of  the  roll.  Held,  that 
error  could  not  be  assumed,  and 
so  it  could  not  be  assumed  the 
judgment -roll  contained  any  find- 
ing or  decision  as  stated  in  the  re- 
quest, or  that  the  court  committed 
an  error  in  refusing  it.  Id. 


FRAUD. 

1.  Where  a  vendor,  who  has  been 
induced  by  fraudulent  representa- 
tions to  sell  his  goods,  elects  to 
ratify  the  sale  after  knowledge  of 
all  the  material  facts,  such  election 
will  be  conclusive,  although  at  the 
time  he  makes  it  he  is  ignorant 
that  his  vendee  has  made  simi- 
lar fraudulent  representations  to 
others  bv  means  of  which  he  had 
obtainea  property  from  them. 
Bach  v.  Tuch.  53 

2.  It  is  not  necessary,  in  order  to 
make  the  election  conclusive,  that 
the.  party  electing  shall  be  ac- 
quainted with  all  of  the  evidence 
which  may  tend  to  prove  the  fraud; 
it  is  sufficient  if  he  has  knowledge 
of  all  the  material  facts  showing 
the  actual  perpetration  of  fraud 
upon  him.  Id. 

3.  Plaintiff  sold  certain  goods  to  M., 
defenciant's  assignor,  on  credit. 
Before  the  term  of  credit  expired 
M.  made  an  assignment  for  the 
benefit  of  creditors  to  defendant. 
Plaintiffs  immediately  brought  an 
action  against  M.  to. recover  the 
purchase-price  of  the  goods,  and 
caused  an  attachment  to  be  issued 
therein,  the  complaint  and  afli- 
davits  alleging  that  the  sale  was  in- 
duced bj-  false  and  fraudulent  rep- 
resentations on  the  part  of  M.  The 
attachment  was  vacated  and  there- 
upon said  action  was  discontinued. 
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This  action  was  thereafter  com- 
menced to  recover  possession  of  the 
goods  sold,  on  the  ground  that  M. 
purchased  with  a  fraudulent  intent 
not  to  pay  for  the  goods.  Plain- 
tiffs proved  false  and  fraudulent 
representations  made  by  M.  to 
other  parties  which  they  claimed 
were  not  known  to  them  when  the 
first  action  was  commenced.  Held, 
that  plaintiffs,  by  their  first  action, 
made  an  election  which  ratified  the 
sale  to  M.,  and  so,  they  could  not 
maintain  this  action;  that  ignor- 
ance of  the  representations  made 
to  others  at  the  time  o*  the  bring- 
ing of  the  first  action  did  not  de- 
stroy its  effect  as  an  election;  also 
that  a  charge  in  the  second  action 
of  fraudulent  intent  at  the  time 
of  the  purchase  not  to  pay  did  not 
constitute  a  separate  iraud.      Id. 

4.  A  Surrogate's  Court  has  no  power 
to  annul  or  set  aside  on  the  ground 
of  fraud,  a  release  executed  by 
parties  interested  in  an  estate  to 
the  executor  thereof.  Such  relief 
may  and  can  only  be  obtained  from 
a  court  having  equity  powers  and 
jurisdiction.     Sanders  v.  Sautter. 

193 

5.  In  an  action  brought  for  that  pur- 
pose, the  court,  in  the  exercise  of 
its  concurrent  jurisdiction  with 
the  Surrogate's  Court,  may  grant 
full  relief  and  decree  an  account- 
ing by  executors,  a  settlement  and 
distribution  of  the  estate.  Id. 

6.  It  seems,  however,  that  equity  will 
interfere  with  such  distribution 
only  when  complete  relief  cannot 
be  had  in  the  Surrogate's  Court. 

Id. 

7.  It  Rfemn  also,  equity  will  not  in- 
terfere to  set  aside  proceedings  in 
an  action  in  another  court  upon 
charges  of  fraud  which  could  have 
been  tried  and  decided  in  that 
action,  or  where  relief  is  open 
therein  by  motion,  appeal  or  other- 
wise, id. 

8.  A  party  may  not  rescind  a  con- 
tract for  fraud  without  acting 
promptly  on  discovery  of  the  fraud 
and  restoring  whatever  has  been 
received  under  it.  Ijee  v.  Vacmtm 
Oil  Co.  579 


GOVERNOR. 

As  to  validity  of  order  made  by 

the  governor  disbanding  an  oryaniza- 
tion  of  the  national  guard. 

See  People  ex  ret.  v.  Hili,  497 


GRANTOR  AND  GRANTEE. 
See  Deed. 

GUARANTY. 

1.  Plaintiffs,  as  copartners,  were 
dealers  in  milk  in  Delaware  county 
under  the  name  of  one  of  them, 
plaintiff  B.;  K.,  a  retail  dealer, 
had  been  selling  plaintiffs'  milk; 
they  required  him,  in  order  to  con- 
tinue such  dealings,  to  procure  a 
guaranty  from  G.,  defendant's  tes- 
tator, who  lived  in  New  York  city 
and  who  knew  of  plaintiffs'  co- 
partnership, and  that  E.  had  been 
receiving  milk  from  them.  G. 
thereupon  executed  an  instrument 
addressed  to  B. ,  in  which  he  agreed 
to  become  responsible  for  all  the 
milk  sent  to  K.  on  his  order,  and 
required  a  notice  on  the  twentieth 
of  each  month  if  payment  for  the 
previous  month's  milk  had  not 
been  made  by  that  time.  In  re- 
liance upon  this,  lar^e  qiiantities 
of  milk  were  shipped  to  K.  No- 
tices, as  required  by  the  contract, 
w^ere  sent  to  G.  by  mail  on  the 
twentieth  of  each  month,  and  he 
received  them  without  objection. 
In  an  action  upon  the  guaranty, 
held,  that  plaintiffs  as  copartners 
could,  under  the  circumstances, 
avail  themselves  of  the  guaranty; 
that  the  notices  required  by  it  were 
properly  served  by  mail;  that  the 
guaranty  being  a  continuing  one, 
intended  to  secure  credit  which 
was  given  on  the  faith  of  it,  there 
was  abundant  consideration  to  up- 
hold it;  and  so,  that  plaintiffs  were 
entitled  to  recover.  Beakes  v.  Da 
Citnha.  293 

2.  Upon  the  trial,  K.,  who  was  not 
a  party  to  this  action,  was  called 
as  a  witness  by  plaintiffs,  and  tes- 
tified as  to  conversations  he  hatj 
had  with  G.  This  was  objected 
to  as  incompetent  under  the  Code 
of  Civil  Procedure  (§  829);  the  ob- 
jection was  overruled.     Held,  no 
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error;  that  K.  was  in  no  way  in- 
terested in  the  action,  as  the  result 
did  not  affect  his  liability.         Id. 

3.  Upon  the  examination  of  B.,  as  a 
witness  in  his  own  behalf,  he  was 
asked  if  it  had  been  his  custom  to 
be  at  home  on  the  twentieth  of 
every  montli.  This  was  objected 
to  bv  defendants  as  immaterial  and 
irreFevant,  and  the  objection  was 
overruled.     Udd,  no  error.        Id. 


GUARDIAN  AND  WARD. 

1.  Pending  proceedings  by  a  munici- 
pality to  acquire  title  to  lands  be- 
longing to  a  married  woman,  for  a 
public  improvement,  the  owner 
died  intestate,  leaving  C.,her  hus- 
band, and  four  infant  children  sur- 
viving. C.  was  appointed  guard- 
ian of  the  children,  and  gave  the 
statutory  bond ;  an  award  was 
made  for  the  entire  fee  of  the 
premises;  C.  was  then  in  posses- 
sion; he  received  the  sum  awarded, 
receipting  therefor  as  guardian. 
In  proceedings  by  one  of  the 
children  upon  his  arrival  of  age 
for  an  accounting  by  his  father, 
as  guardian,  h^ld,  that  the  latter 
was  entitled  to  a  life  interest  in  the 
fund  as  tenant  by  curtesy;  that 
he  was  not  estopped  from  claim- 
ing the  same  by  the  fact  that  he 
signed  the  receipt  as  guardian; 
that  the  court  had  power  in 
the  condemnation  proceedings  to 
direct  the  payment  of  the  fund  to 
him  without  security  beyond  that 
given  by  him  as  guardian;  and 
that  the  petitioner  had  no  right 
to  demand  immediate  payment, 
when  he  became  of  age,  of  his 
share  of  the  fund.    In  re   Camp. 

877 

2.  It  appeared  that  the  father  in- 
vested and  lost  the  fund  in  his 
business,  and  that  he  was  insol- 
vent. The  surrogate  computed 
the  value  of  the  life  estate  in  the 
petitioner's  share  of  the  fund,  de- 
ducted the  amount  from  such 
share  and  directed  the  payment  of 
the  balance  to  him.  Ileid,  error; 
that  the  surrogate  had  no  power 
to  make  such  an  order  without 
the  consent  of  C. ;  that  while  the 
surrogate  had  power  to  compel  the 
guardian  to  account,  he  could  not 


decree  payment  to  the  ward,  until 
by  the  termination  of  the  life  estate 
he  became  entitled  to  the  fund,  and 
that,  for  whatever  remedy  there 
might  be  to  secure  the  safety  of 
the  fund,  so  that  it  might  be  forth- 
coming at  the  proper  time,  resort 
must  be  had  to  a  court  of  equity. 

id. 

3.  A  surrogate  has  no  general  juris- 
diction over  a  guardian,  but  sifnply 
such  as  has  been  si)eciaUy  con- 
ferred bv  statute,  together  with 
the  incidental  powers  requisite  to 
cfirry  out  that  jurisdiction.        Id. 

4.  The  jietitioner  became  of  age  in 
1872;  these  proceedings  were  in- 
stituted in  1888.  JMd,  that  the 
Statute  of  Limitations  was  not  a 
bar  to  the  proceedings;  that  C. 
liaving  obtained  possession  of  the 
fund  as  guardian,  dealt  with  it  in 
that  capacity,  and  not  alone  in  his 
right  as  life  tenant,  and  he  occu- 
pied the  position  of  trustee  so  far 
as  to  prevent  the  running  of  the 
statute;  that,  although  he  might 
cease  to  be  guardian  upon  the 
ward  coming  of  age,  so  long  as  the 
property  remained  in  his  posses- 
sion as  guardian  and  unaccounted 
for,  he  was  liable  to  account.     Id. 

5.  The  court  will  not  permit  the 
rights  of  a  ward  to  be  prejudiced 
by  the  admissions  of  a  guardian. 
Buffalo  Z.,  r.,  etc.,  Co.  v.  K.  T., 
etc.,  Aasn.  450 


HEMPSTEAD  (TOWN  OF). 

1.  Under  the  act  of  1870  (Chap.  591, 
Laws  of  1870),  authorizing  the 
people  of  the  town  of  Hempstead 
to  elect  a  town  trea.surer  to  receive 
and  invest  the  moneys  arising  from 
sales  of  the  common  lands  of  the 
town,  and  directing  that  two- 
thirds  of  the  accruing  interest, 
"or  so  much  thereof  as  may  be 
deemed  necessary  for  the  common 
schools  of  the  town,  to  be  deter- 
mined by  the  said  board  of  town 
auditors  from  an  inspection  and 
examination  of  the  last  annual 
reports  of  the  trustees,  and 
boards  of  education  of  said  town, 
shall  be  apportioned  among  the 
several  school  districts  of  said  town 
in  the  same  manner  and  upon  the 
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same  basis  as  the  public  school 
monevs  of  the  state  are  appor- 
tioned," the  board  of  town  auditors 
have  no  power  to  cliange  as  be 
tween  two  districts  an  apportion- 
ment once  made,  and  which  was 
valid  at  the  time,  so  as  to  adjust 
equities  growing  out  of  a  change 
in  the  report  of  the  districts,  and 
in  the  statistics  made  by  the  state 
superintendent  of  public  instruc- 
tion subsequent  to  the  apportion- 
ment. p€<yple  ex  rel.  v.  Sd.  Town 
Auditors,  528 

2.  Nor  can  said  board  be  required 
by  mandamus  to  exercise  such  & 
power,  or,  it  keim%  any  power,  or 
to  perform  any  duty  except  those 
specified  in  the  statute.  Id. 

3.  The  state  superintendent  of  pub- 
lic instruction  lias  no  jurisdiction 
to  hear  and  determine  an  appeal 
from  an  apportionment  made  by 
town  auditors  under  said  act;  such 
jurisdiction  is  not  given  by  the 
provisions  of  tlie  act  of  1864  relat- 
ing to  schools  (Chap.  555,  Laws  of 
1884),  which  authorize  tlie  super- 
intendent to  supervise  all  trusts 
for  the  benefit  of  schools,  as  Siiid 
act  of  1870  does  not  create  a  tfust 
for  school  purposes.  Id. 

4.  By  an  act  passed  in  1885  (Chap. 
152,  Laws  of  1885),  a  portion  of 
the  then  exi.sting  school  district 
No.  1  in  said  town  was  erected 
into  a  new  school  district  known 
as  school  district  No.  25.  The 
new  district  remained  unorganized 
until  the  latter  part  of  August,  a 
few  days  before  the  expiration  of 
the  school  year.  The  old  district 
maintained  the  school  in  tlie  new 
district  during  the  year  1885,  em- 
ployed the  teachers  and  filed  the  re- 
port required  by  law  for  that  vear 
as  it  had  been  done  before,  and  the 
apportionment  of.the  public  school 
funds  by  the  state  for  the  year  ex- 
piring August,  1886,  was  made  to 
district  No.  1  as  if  the  new  district 
had  not  been  formed.  The  board 
of  town  auditors  made  apportion- 
ments in  December,  1885,  and  in 
June,  1886,  in  exact  conformity 
with  siiid  act  of  1870.  Subse- 
quently, on  petition  of  the  trustees 
of  district  No.  25  to  tlie  state  su- 
perintendent, in  tlie  nutm-e  of  an 
appeal,  that  otlicer   decided   tliat 


the  apportionment  of  public  school 
moneys  for  the  year  1886  was  er- 
roneous, and  directed  that  tlic 
report  and  stHtistics  be  correct«l, 
and  that  district  No.  1  pay  over  to 
district  No.  25  its  portion  of  the 
funds,  or  in  case  of  failure  to  do  so 
before  the  apportionment  of  1887, 
that  the  then  share  of  No.  1  should 
be  correspondingly  reduced  and 
that  of  No.  25  increased.  The  trus- 
tees of  district  No.  25  thereupon 
appealed  to  the  superintendent 
from  the  apportionment  made  by 
the  board  of  town  auditors;  that 
officer  thereupon  ordered  said 
board  at  the  time  of  the  next  appor- 
tionment to  withhold  from  anj'  dis- 
trict which  had  received  a  larger 
sum  than  properly  belonged  to  it. 
as  shown  by  the  reapportionment 
made  by  him,  the  excess  so  paid, 
and  to  pay  it  to  any  district  whicii 
had  received  less  than  its  share. 
The  said  bqard  of  town  auditors 
having  failed  to  comply  with  this 
order,  the  trustees  of  district  No. 
25  applied  for  a  mandamus  requir- 
ing said  board,  at  their  next  meet- 
ing in  August,  1887,  to  correct  the 
apportionments  so  made  in  1885 
and  1886  by  withholding  the  sum 
received  by  district  No.  1  to  wliich 
No.  25  was  claimed  to  be  entitled, 
and  paying  it  to  the  latter  district. 
Held,  that  the  application  was 
properly  denied.  Id. 


HIGHWAYS. 

1.  An  elevated  railroad  structure  in 
a  city  street  is  inconsistent  with  its 
character  as  an  open  public  high- 
way, and,  in  the  absence  of  the 
consent  of  the  abutting  owners  to 
its  erection,  violates  their  rights  as 
such,  although  the  title  to  uie  soil 
of  the  street  is  in  the  municipality. 

•  and  the  railroad  company,  in  enact- 
ing the  structure,  acted  under  both 
legislative  and  municipal  author- 
ity. Willianut  v.  Brooklyn  El.  R. 
li.  Co.  96 

2.  The  office  of  an  appeal  from  a  de- 
termination of  commissioners  of 
highways  laying  out  a  highway, 
is  to  review  the  determination 
u])on  the  merits;  the  referees  ap- 
pointed thereupon  are  confined  to 
an  examination  on  the  merits  and 
are  bound  to  proceed  upon  the  as- 


INDEX. 


727 


sumption  that  the  order  of  the 
commissioners  is  valid.  People  ex 
rel.  V.  Hildreth.  360 

8.  The  office  of  a  writ  of  certiorari 
to  review  such  a  determination  is 
to  decide  questions  of  law.  The 
court  may  inquire  as  to  the  juris- 
diction of  the  commissioner, 
whether  he  pursued  the  mode  re- 
quired by  law,  whether  any  legal, 
rules  were  violated  to  the  preju- 
dice of  the  relator,  and  it  may 
examine  the  facts  so  far  as  io 
ascertain  whether  tlic  determina- 
tion was  supported  by  evidence 
or  was  against  the  prepondering 
weight  of  evidence.  (Code  Civ. 
Pro.  g  2140.)  Id. 

4.  The  two  remedies,  therefore,  are 
not  inconsistent  and  may  be  pur- 
sued concurrently.  "  Id. 

6.  Such  determination  is  final  and 
binding  when  made,  recorded  and 
po.sted  within  the  meaning  of  the 
provision  of  the  Code  of  Civil 
Procedure  (>5  2125).  which  requires 
that  a  certiorari  to  review  it  must 
be  granted  and  served  within  four 
months  after  the  determination 
becomes  binding  upon  the  relator 
or  the  person  whom  he  represents; 
and  the  fact  that  an  appeal  has 
been  brought  to  review  the  order 
does  not  su-spend,  during  its  pend- 
ency, the  running  of  the  statute. 

Id. 

6.  Where,  therefore,  shortlyaf ter the 
making  of  an  order  by  highway 
commissioners  laying  out  a  high- 
way, an  appe^il  was  taken  there- 
from and  witliin  four  months  after 
the  referees  appointed  thereon 
made  their  decision  affirming  the 
order  of  the  commissioners,  but 
nearly  a  year  after  sjiid  order  was 
made*  a  writ  of  certiorari  was 
issued,  held,  that  the  writ  was 
properly  quashed.  Id. 

7.  In  an  action,  among  otiier  things, 
to  recover  damages  to  plaint  ift's 
premises,  alleged  to  have  been 
caused  by  the  construction  and 
maintenance  of  defendant's  ele- 
vated railroad  in  a  street  in  front 
of  them,  evidence  was  given,  and 
it  was  found  that  the  rental  value 
of  the  premises  had  depreciated, 
because  of  the  road;  evidence  Wiis 


also  given  tending  to  show  that 
before  its  construction  the  house 
on  the  premises  had  been  rented 
by  plaintiff's  agent  to  persons  who 
had  used  it  as  a  house  of  prostitu- 
tion. There  was  some  evidence 
tending  to  show  that  said  agent 
had  notice  that  in  some  cases  the 
house  was  so  used,  and  that  he  re- 
newed leases  after  such  notice,  but 
there  was  no  evidence  that  he  in 
any  way  affirmatively  aided,  abet- 
ted or  coimtenancetl  such  use,  or 
tiiat  the  rent  was  fixed  with  refer- 
ence thereto.  Defendants'  counsel 
requested  the  court  to  find  that  the 
purpose  for  which  the  house  was 
used  was  known  to  plaintiff's 
agent,  and  that  for  such  purpose 
defendants*  acts  had  caused  no 
diminution  in  the  rental  value; 
these  rctjuests  were  refused  as  ir- 
relevant. Ildd,  no  error;  that  the 
particular  use  of  the  house  hid 
nothing  to  do  with  the  injury  suf- 
fered by  the  plaintiff,  but  was 
whoHv  independent  of  it.  Law- 
renci'  v.  Met.  El.  R.  Co.  483 

8.  The  cars  of  street  railways  have  a 
preference  in  the  streets,  and  while 
they  must  be  managed  with  care  so 
as  not  to  negligently  injure  persons 
in  the  streets,  pedestrians  must  use 
reasonable  caution  to  keep  out  of 
their  way.  Fcnton  v.  *S  Ate.  R. 
R.  Co.  625 

HUSBAND  AND  WIFE. 

1.  Upon  the  trial  of  an  indictment 
for  munler  the  prosecution  offbred 
to  prove  by  defendant's  wife  com- 
munications of  a  confidential  na- 
ture, made  by  the  defendant  to 
her;  they  were  objected  to  by  de- 
fendant's counsel;  the  court  held 
that  it  was  not  the  right  of  the 
defendant  to  object,  but  it  was  the 
personal  privilege  of  the  witness, 
and  she  was  put  to  her  election, 
whereupon  she  declined  to  answer. 
JIdd,  that  the  ruling  was  error. 
People  V.  Wood.  249 

2.  The  provision  of  the  Penal  Code 
(§  715).  providing  that  neither  a 
husband  nor  wife  can  be  compelled 
to  disclose  a  confidential  communi- 
cation made  by  one  to  the  other 
during  their  marriage,  does  not 
leave  the  matter  entirely  to  the  dis- 
cretion of    the  witness,   but  the 
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other  party  interested  may  object 
to  any  such  communication,  and 
upon  such  objection  being  made, 
the  witness  cannot  be  compelled, 
and  has  no  right,  to  make  the 
disclosure.  Id. 

8.  Where,  in  proceedings  against  a 
husband  for  a  failure  to  support 
his  wife  according  to  his  means, 
he  has  been  adjudged  a  disor- 
derly person  and  required  to  give 
a  bond  for  her  support,  or  failing 
in  that,  to  be  imprisoned,  froni 
which  decision  he  has  appealed, 
and  upon  giving  an  undertaking 
has  been  discharged  from  arrest 
the  proceedings  are  not  a  bar  to 
the  issuing  of  another  warrant 
pending  the  appeal  upon  a  second 
complaint  for  the  same  cause,  and 
his  arrest  thereunder;  the  subse- 
quent neglect  is  the  commission  of 
a  new  offense,  for  which  he  is  liable 
to  arrest  and  trial.  People  tjc  nl. 
V.  IIiKlgson.  647 

4.  It  stnm  that  if  the  husband  had 
been  imprisoned,  in  pursuance  of 
the  first  conviction,  or  had  given 
an  undertaking,  as  required,  for 
the  support  of  his  wife,  he  could 
not,  during  such  imprisonment  or 
the  life  of  the  undertaking,  have 
been  imprisoned  for  a  similar 
offense.  Id. 

5.  Where,  in  such  proceedings  the 
defendant  denies  that  he  is  the 
husband  of  the  complainant,  the 
justice  has  jurisdiction  to  try  the 
question.  Id. 


INDIANS. 

t.  On  the  declaration  of  independ- 
ence the  colonies  became  sovereign 
states,  and,  as  such,  succeeded  to 
the  title  of  the  crown  to  all  the 
ungranted  lands  within  their  re- 
spective boundaries,  with  the  ex- 
clusive right  to  extinguish  by  pur- 
chase the  Indian  titles,  and  to 
regulate  dealings  in  regard  thereto 
with  the  Indian  tribes,  which 
power  they  retained  after  the 
adoption  of  the  Federal  Constitu- 
tion. Seii/xa  Nation  Indians  v. 
Chndie.  122 

2.  The  United  States  could  not  im- 
pair their  title  or  authorize  any 


purchase  of  lands  within  a  state 
without  the  consent  of  the  statue. 

Id. 

3.  The  provisiono  of  the  Constitu- 
tion of  the  United  States  prohibit- 
ing any  state  from  entering  into 
* '  any  treaty,  alliance  or  confedera- 
tion "  (i^  10,  art.  1),  and  conferring 
upcm  the  president  the  treaty- 
making  power  (j^  2,  subd.  2,  art. 
2),  does  not  apply  to  negotiations 
or  dealings  between  a  state  and 
Indian  tribes  therein  for  the  ex- 
tinguishment of  the  Indian  title  to 
land  in  the  state.  Id, 

4.  Such  a  dealing  is  not  a  treaty  in 
the  constitutional  sense,  nor  is  it 
inconsistent  with  the  exercise  by 
the  United  States  of  its  general 
juris<iiction  for  the  protection  of 
the  Indians  in  their  right  of  occu- 
pancy of  their  lands.  Id, 

5.  The  section  (12)  of   the    act  of 
.  (^ongress  of   1802,  known  as  the 

"Indian  Intercourse  Act,"  which 
invalidates  any  purchase  of  lands 
from  Indians  unless  "made  by 
treaty  or  convention  entered  into 
pursuant  to  the  Constitution,"  ap- 
plies simply  to  purchases  of  Indian 
lands  owned  by  the  United  States, 
for  the  sale  of  which  its  consent  is 
indispensable.  Id, 

6.  The  proviso  in  said  provision 
making  i':  ' '  lawful  for  the  agent  or 
agents  of  any  state,  who  may  be 
present  at  a  treaty  held  with  In- 
dians under  the  authority  of  the 
United  States  in  the  presence  and 
with  the  approbation  of  the  com- 
missioner or  commissioners  of  the 
United  States  appointed  to  hold 
the  same,  to  propose  and  adjust 
with  the  Indians  the  compensation 
to  be  made  for  their  claims  to  lands 
within  such  state  which  shall  be 
extinguished  by  treaty,"  was  in- 
tended to  except  from  the  scope  of 
the  first  part  of  the  section  deal- 
ings with  Indian  tribes  for  the  pur- 
chase of  their  right  to  lands  within 
the  state,  of  which  the  state  owned 

•  the  pre-emptive  title.  It  does  not 
.  require  that  the  treaty  for  that 
purpose  shall  be  one  between  the 
United  States  and  the  tribe  from 
whom  tho  purchase  is  made;  it  is 
sufiicient  if  the  purchase  is  made 
at  a  treaty  held  "  under  the  author- 
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Ity  of  the  United  States,"  and  in 
the  "presence  and  with  the  ap- 
probation" of    its  commissioner. 

Id. 

7.  A  state  or  its  agent  is  authorized, 
therefore,  to  enter  into  a  treaty  or 

•convention  with  the  Indian  tribe 
within  its  borders  for  the  ex- 
tinguishment of  the  Indian  title, 
provided  it  is  entered  into  in  the 
presence  of  and  with  the  approval 
of  a  commissioner  of  the  United 
States  appointed  to  attend  the 
same,  and  such  a  treaty  requires 
no  ratification  or  proclamation  of 
the  federal  authorities.  Id. 

8.  Accordingly  hHd,  that  the  pur- 
chase made"  August  81,  1826,  by 
certain  individuals  known  as  tluj 
Ogden  Land  Company  of  the 
Seneca  Indian  Nation,  of  their 
right  to  lands  within  this  state, 
having  been  made  at  public  council 
of  that  nation  under  authority  of 
the  state,  in  pursuance  of  the  com- 
pact between  it  and  Massachusetts, 
m  the  presence  of  and  with  the 
approval  of  the  commissioners  of 
Massachusetts  and  of  the  United 
States  designated  for  that  purpose, 
and  having  been  ratified  by  this 
state,  was  valid,  and  that  the  pur- 
chasers, on  the  execution  of  the 
deed  to  them  of  that  date  by  the 
sachems,  chiefs  and  warriors  of 
said  nation  followed  by  voluntary 
surrender  and  abandonment  by 
the  Indian  occupants  of  the  land 
CTanted,  acquired  a  valid  title  in 
lee  simple  absolute;  that  a  treaty 
between  the  Federal  Government 
and  the  Senecas  was  not  necessary 
to  give  validity  to  the  transaction; 
that  assuming  the  said  section  of 
the  "  Indian  Intercourse  Act,"  ap- 
plied to  and  regulated  the  manner 
of  acquiring  the  Indian  title  to  the 
lands  embodied  within  said  com- 
pact between  Massachusetts  and 
New  York,  as  to  which,  qucere,  that 
the  purchase  so  made  was  not  in 
violation  of  said  section.  Id. 

S.  It  seema  that,  conceding  the  inva- 
lidity of  sjiid  grant  under  the  act 
of  1802,  the  title  was  subsequently 
confirmed  and  validated  by  the  act 
of  congress  of  1846,  which  author- 
ized the  president  to  receive  the 
purchase-money  for  said  land  that 
had  been  held  in  trust  for  the  Sene- 
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cas,  followed  by  the  transfer  of  the 
fund  to  the  United  States;  that  the 
Federal  Government  which  im- 
posed the  restriction  could  waive 
It  and  the  receipt  and  administra- 
tion of  the  fund  as  a  trust  fund 
for  the  benefit  of  the  grantors  es- 
tablished such  waiver.  Id, 

10.  This  was  an  action  of  ejectment 
brpught  under  the  act  of  1845 
(Chap  150,  Liiws  of  184)),  author- 
izing such  actions  to  be  brought 
in  certain  cases  in  and  by  the  name 
of  "The  Seneca  Nation  of  In- 
dians." The  actions  tliereby  au- 
thorized are  required  by  the  act 
to  be  brought  **  in  the  same  time  " 
as  if  brought  bv  the  citizens  of  the 
state.  luM,  that  the  Statute  of 
Limitations  was  a  bar;  that  plain- 
tiff could  not  invoke  the  special 
remedy  given  by  the  act  without 
being  bound  by  the  conditions 
upon  which  it  was  given.  Id. 

11.  The  history  given  of  the  compact 
entered  into  between  the  states  of 
New  York  and  Massachusetts,  and 
of  the  action  of  the  Federal  and 
State  Governments  in  reference  to 
the  extinguishment  of  the  Indian 
titles  to  the  land  in  New  York, 
the  right  of  pre-emption  in  w^hich 
was  by  that  compact  ceded  by 
New  \  ork  to  Massachusetts.    Id, 


INJUNCTION. 

1.  Disobedience  of  an  injunction 
order  cannot  be  justified  by  show- 
ing that  it  was  im providently  or 

erroneously  granted  or  irregularly 
served;  until  it  is  vacated  or  serv- 
ice thereof .  set  aside,  it  must  be 
obeyed  unless  it  can  be  shown  to 
be  absolutely  void.  Daly  v.  Am- 
berg.  490 

2.  In  an  action  brought  by  plaintiff, 
a  theatrical  manager,  to  restrain 
defendant,  who  was  also  a  theat- 
rical manager,  and  his  agents,  em- 
ployes, etc.,  from  producing  at 
his  theatre  a  play,  the  sole  right 
to  produce  which  in  this  country 
belonged  to  plaintiff,  an  order  was 
duly  granted  on  October  fifteenth, 
directing  defendant  to  show  cause, 
on  the  twentieth  of  that  month, 
why  an  injunction  should  not  issue 
in  accordance  with  the  prayer  of 
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the  complaint,  and,  in  the  mean- 
while, restraining  defendant,  his 
actors,  agents  and  servants;  also 
providing  that  service  of  the  order 
on  or  before  the  seventeenth  would 
be  sufficient.  Before  service  of  the 
papers  upon  defendant  could  be 
made,  he  left  the  state  and  was 
absent  about  four  days;  the  papers 
were  not  served  upon  him  until 
the  twentieth,  but  on  and  prior  to 
October  seventeenth  the  injunc- 
tion order  was  duly  served  upon 
S.,  who  acted  as  manager  and  was 
in  apparent  control  of  defendant's 
theatre  during  his  abstnice;  upon 
L.  W.,  who  was  trensurer  and  in 
charge  of  the  box  office,  and  ap- 
peared to  exercise  authority  over 
the  actors,  and  upon  A.  \V.,  an 
actor  in  defendant's  employ.  On 
the  seventeentli  after  such  service 
and  on  the  eighteentli,  the  play 
was  produced  at  de  fondant's 
theatre,  A.  W.  acting  a  leading 
part.  In  proceed ini^s  to  punish 
8.,  L.  W.  and  A.  W.  for  contempt 
for  disobedience  of  the  order,  held, 
tliat  service  of  the  summons  upon 
defendant  was  not  essential  to  give 
the  order  vitality;  that,  conceding 
the  service  thereof  before  service 
of  summons  was  irregular,  it  was 
not  void:  that  the  court  having 
power  to  grant  it,  had  for  the  pur- 
pose of  enforcing  obedience  to  it, 
jurisdiction  of  tlie action  from  the 
time  it  was  made;  and  that  the 
willful  disobedience  tliercof  by 
siiid  agents  and  employes  of  de- 
fendant after  service  upon  them 
was  a  contempt,  for  which  they 
w^ere  properly  punished.  Id. 

INSANE  PERSONS. 

Where,  in  a  criminal  action,  the  de- 
fense; is  insjmity,  the  defendant 
has  a  right  to*  prove  upon  this 
issue  not  only  irrational  insane 
acts  and  conduct,  but  also  facts 
which  may  account  for  such  acts 
and  appearances,  and  which  may 
reveal  an  adequate  cause  for  the 
mental  aberrations  testified  to. 
Pioplt  V.  MwkI  249 

INSURANCE  (LIFE). 


amount  of  insurance  to  the  heirs 
or  legal  representatives  of  the  in- 
sured "  within  sixty  days  after 
due  notice  and  satisfactory  proof 
of  the  death  "  of  the  insur^, with- 
out requiring  the  cause  of  death 
to  be  communicated,  heldy  that 
while  the  insurer  could  require  the 
fact  of  death  to  be  shown  with 
reasonable  definiteness  and  cer- 
tainty, it  could  not  require  in- 
formation as  to  the  cause  of  the 
death.  BuffiUo  L,,  T.,  etc.,  Co,  v. 
K.  r.,  tie,  Assn.  450 

2.  The  guanlian  of  the  infant  plain- 
tiff in  an  action  upon  such  a  con- 
tract, although  not  required  to  do 
so  by  the  policy  or  by  defendant's 
by-laws,  furnished  to  the  defend- 
ant as  part  of  the  proof,  the  cer- 
tificate of  the  attending  physician 
of  the  insured  to  the  effect  that 
his  death  was  from  a  cause  which 
would  have  released  defendant 
from  liability.  The  trial  judge  re- 
fused to  permit  said  certificate  to 
be  read  in  evidence,  lldd,  that 
said  certificate  was  not  inadmis- 
sible under  the  provision  of  the 
Code  of  Civil  Procedure  (§  834), 
prohibiting  the  disclosure  by  a 
physician  of  any  necessjiry'  in- 
formation acquired  in  a  pn>fes- 
sional  capacity,  as  the  certificate 
was  offered,  not  as  a  proof  of  facts 
stated  therein,  but  as  an  admis-^ion 
by  a  party,  and  that  such  an  an- 
admission  was  not  incompetent 
because  made  through  the  me- 
dium of  the  certificate  of  an  at- 
tending physician.  Id. 

3.  But  heUl^  that  the  certificate  was 
properly  excluded,  as  plaintiff  was 
not  bound  by  the  admission  con- 
tained therein;  that  the  guardian 
had  no  right  to  foreclose  inquiry 
as  to  the  (^use  of  the  death  of  the 
insured,  or  to  change  the  burden 
of  pro()f  by  an  unnecessary  and 
prejudicial  admission.  Id. 

4.  Defendant  offered  to  prove  that 
by  its  rules  and  regulations  such 
a'certificate  was  requisite.  It  was- 
not  claimed  that  this  ever  came  to 
the  knowledge  of  the  assured 
This  offer  was  rejected,  lit  Id,  na 
error.  Id, 


1.  Where  a  contract  of  life  insurance    .">.  Defendant    also    offered    in    evi- 
obligated  the  insurer   to  pay  the  |      tlence  the  records  of  the  board  of 
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health  of  the  city  in  which  the  in- 
sured died,  and  the  certificate  of 
the  Tittondii^g  physician  filed  with 
said  board,  stating  the  cause  of 
the  death  of  the  insured,  as  re- 
quired by  the  city  charter  (Subd. 
5,  §10,  tit.  12,  chap.  519,  Laws  of 
1870,  as  amended);  this  evidence 
was  excluded.  Ueldy  no  error ; 
that  the  statute  and  city  ordi- 
nances regulating  the  action  of  the 
board  of  health  in  the  city,  and  re- 
quiring the  filing  of  a  certificate 
by  the  attending  physician  as  to 
the  cause  of  death,  were  police 
regulations,  and  their  records  were 
for  local  and  specific  purposes, 
and  not  public  records  in  such 
sense  as  makes  them  evidence  be- 
tween private  parties  of  the  facts 
recorded.  Id. 

6.  Defendant,  a  mutual  benefit  asso- 
ciation, issued  a  certificate  in  the 
nature  of  a  policy  of  life  insurance 
to  M.  Printed  on  the  back  of  the 
certificate  was  a  by-law  of  the  as- 
sociation providing  for  making 
•assessments  on  members  to  pay 
death  losses;  by  it  but  one  assess- 
ment could  be  levied  for  one  death 
loss.  Upon  the  death  of  M.  an 
assessment  wjis  made,  in  conform- 
ity with  the  certificate,  to  pay  the 
amount  insured  and  the  relator 
was  paid  a  certain  proportion  of 
such  amount;  he  obtained  a  judg- 
ment against  the  association  for 
the  balance.  Execution  was  issued 
thereon  and  returned  unsatisfied. 
In  proceedings  to  compel  the 
association,  by  mandamus,  to 
make  further  assesments  until  the 
judgment  was  paid,  field,  that  the 
members  were  liable  to  but  one 
assessment  to  pay  each  deiith 
claim;  that  it  was  immaterial  as 
t«  whether  enough  was  realized 
on  the  assessment  made  to  pay  the 
claim:  in  either  case  no  further 
assessment  was  proper;  and  that 
an  order  granting  the  writ  was 
error.  Ptoi/le  ex  rcl.  v.  Masonic 
G.t  etc.,  Assn,  615 


INTEREST. 

Where  J 'try  may  in  tJuir  dis- 
cretion award  interent  in  action  to  re- 
coci'r  unliquidated  dama{jes. 

See  Moore  v.  N.  Y,  E.  R.  R.  Co. 
(Mem.)  671 


JUDGMENT. 

The  complaint  herein  alleged  in  sub- 
stance that  C,  the  mother  of  plain- 
tiff, who  was  seized  in  fee  of  cer- 
tain preiftwes,  conveyed  the  same 
to  defendant  li.,  which  cort^aynnce 
was  made  without  consideration, 
and  was  induced  by  fraud  and' un- 
due influence;  that  R.  conveyed 
the  same  to  defendant  A.,  who  exe- 
cuted a  mortgage  thereon  to  de- 
fendant L.,  and  facts  were  alleged 
from  which  it  was  claimed  A.  and 
L.  were  chargeable  with  notice  of 
the  invalidity  of  the  title  of  R.; 
also  that  C.  died  intestate,  leaving 
plaintiff  her  sole  heir  at  law  sur- 
viving. The  relief  demanded  was 
that  the  said  conveyances  and  mort- 
gage be  declared  void,  that  the 
same  be  surrendered  up  and  can- 
cele<l  "and  for  such  further  and 
different  judgment  or  relief  as  may 
be  just."  The  question  as  to  the 
fraudulent  character  of  R.'s  title 
were  found  in  favor  of  plaintiff, 
but  the  court  found  that  A.  took 
her  deed  and  L.  her  mortgage  in 
good  faith  and  for  valuable  con- 
siderations, and  the  complaint  was 
dismissed  as  to  them.  A  money 
judgment  was  directed  against  R. 
for  the  value  of  the  property  at  the 
time  of  the  conveyance  to  him, 
with  interest  thereon  from  that 
date  with  annual  rests,  he  being  a 
trustee  ex  malcficio.  Iliid,  no  error; 
that  the  deed  to  R.  being  void,  the 
title  to  the  land,  as  between  him 
and  his  grantor,  remained  in  the 
latter  and  upon  her  death,  de- 
scended to  the  plaintiff  and  that 
plaintiff  had  the  right  to  call  upon 
R.  to  restore  to  him  the  property, 
but  as  the  fraudulent  grantee  had 
by  his  own  act,  in  conveying  the 
land  to  a  l)ona  fide  purchaser,  pre- 
vented the  plaintiff  from  recover- 
ing it,  equity  required  that  he 
should  restore  to  the  plaintiff  its 
equivalent  in  money,  not  as  dam- 
ages, but  as  a  substitute  for  the 
land  itself;  that  the  court  had 
power  to  render  any  judgment 
consistent  with  the  tacts  alleged 
and  proved.  (Code  Civ.  Pro. 
g  1207.)  Valentine  v.  Ric/iardf. 
^  272 

JURISDICTION. 

1.  A  surrogate  has  no  general  juris- 
diction over  a  guardian,  but  simply 
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mu:h  a<i  hnn  been  upef-iAMj  con- 
IfififA  by  MtatiJte,  together  with 
the  tnrHiJfmtal  powers  requisite  to 
carry  out  lliat  JuriMliction*  In  re 
(*amp.  877 

2.  While  by  the  ccmpact  made  in 
\K^  FK;tween  tJie  »tate«  of  New 
Voric  and  New  JersW'y,  the  middle 
of  the  North  ri%'er  ih  declared  to 
U',  the  boundar>'  l^etween  the  two 
»hit4'H,  yet  as  by  it  (Art.  3),  exclu- 
sive jnri.s/liet  ion  of  and  overall  the 
watern  of  ibit  hay  of  New  York 
and  of  the  HuilHon  river  within 
wrtain  limits,  i.s  ^iven  to  the  state 
of  New  Vork,  that  state  has  juris- 
dfetton  to  pass  a  law  subjecting 
persons  to  liability  for  certain  acts 
done  in  the  waters  embraced  in 
thosc!  limits,  although  within  the 
boundaries  of  N(;v/  Jersey,  as  so 
llxed.     Fdujiimn  v.  Uovi.  4.)9 

JJ.  It  HtniiH  the  fact  that  a  statute  is 
imconstitutional  does  not  alone 
autiiorize  the  intervention  of  the 
Ju(H(;ial  power;  it  must  appear 
that  it  is  sought  to  be  enfon.-ed 
againflt  an  individual  so  as  to  touch 
some  private  right  or  interest  cog- 
nizable by  courts  of  law.  People 
ex  rel.  v.  llilL  497 

4.  Where,  in  procec^dings  against  a 
hifsband  for  a  failure  to  support 
his  wife  according  to  his  means, 
tiio  defendant  denies  that  he  is  the 
huMband  of  tlie  complainant,  the 
Justice  has  Jurisdiction  to  try  the 
(piestion.  reopU'  ex  nl.  v.  JltHig- 
tu>n.  647 

R,  Where  Jurisdicticm  is  given  to  a 
unigistnUe  to  try  an  offense  he  may 
detennine  every  (luestion  neces- 
sjiry  to  the  tlndmg  of  the  guilt  or 
innocence  of  the  person  on  trial. 

Id. 

<.  The  Court  of  Appeals  has  no 
juriiidiction  to  n»vie\v  the  disc^re- 
t ion  of  the  court  below  in  granting 
an  extra  alU>wance.  where  no  rule  i 
of  law  is  vii»hited.  or  in  n'fusing  | 
an  extra  allowamv.  unless  such  I 
nl'usjd  has  been  bas<Hl  upon  thei 
givundof  want  of  authoritv,  thus, 
presenting  a  quest  Urn  o!  law.  i 
>" '<  iV  i»  V,   W 'ortnuih  n .  (mO 

7,  Tnder  the  pn>vis»on  of  tlie  O^le 
of  i^'ivil  Tiwi^iluiv  v^  a*J:{8\  regu- 


lating costs  upon  appeal  from  final 
Judgment,  the  Court  of  Appeals 
has  power,  in  an  equitable  or  legal 
action,  upon  the  reversal  of  the 
judgment  and  the  granting  of  a 
new  trial,  in  its  discretion,  to  pro- 
yide  that  the  costs  shall  abide  the 
event,  or  to  award  them  abso- 
lutely.    Franey  v.  I^mith,  658 

Where  eovrt  of  this  state  hat 

juritfdietion  of  netion  to  reeoter  dam- 
I  ^'//^*   /'''"'   nefjlifjenct    ratmng    death, 
!  trhirh  ocrjirred  in  another  nttite. 
I       S-e  WrMjden  v.   W.   X.  Y.  d'  P,  R. 
I  R.  Co,  10 

^1    Surrogate's   Court  has  no 

> juriivdiction  upon  probate  of  a  ttiU  to 
•  ehtahlinh  n   tru^t    ex    matefieio.     An 
action  must  be  brought  in  equity  for 
that  purjXMf. 

See  In  re  Kelevuin.  73 

A   Surrogate's   Court  has    no 

jxrirer  to  set  aside,  on  the  gro^tnd  of 
fraud,  a  release  to  an  executor  executed 
by  a  jKirty  interested  in  the  estate. 

See  Sanders  v.  Sautter,  193 


JUSTICE'S  COURT. 

1.  Where,  in  proceedings  against  a 
husband  for  failure  to  support  his 
wife,  the  defendant  denies  that  he 
is  the  husband  of  the  complain- 
ant, the  justice  has  jurisdiction  to 
try  the  question.  People  ex  rel.  v. 
Hodgson.  647 

2.  Where  jurisdiction  is  given  to  a 
magistrate  to  try  an  offense  he  may 
determine  every  question  neces- 
sary to  the  findmg  of  the  guilt  or 
innocence  of  the  person  on  trial. 

Id, 

LACHES. 

When  delay  in  making  motiom 

to  rtseind  a  settlement  of  an  aeticn  on 
the  gro  u  nd  of  fraud  is  sufficient  grvwud 
for  denial  of  motion. 

See  Lee  v.  F.  0.  Co.  CTS 


LANDLORD  AND  TEXANT. 

1.  Where  the  owner  of  premises 
knows,  or,  by  the  exercise  of 
reasonable  care,  can  ascertain  that 
they  have  upon  them  a  nuisance* 
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dangerous  to  the  public  or  an  ad- 
joining owner,  it  is  his  duty  to 
abate  it  before  leasing  the  prop- 
erty; if  he  leases  without  doing 
this,  he  is  liable  to  respond  in  dam- 
ages to  anyone  injured  in  conse- 
quence of  the  nuisance;  and  this 
is  so,  although  he  did  not  create 
the  nuisance.  IHmlia  v.  JStandard 
Oil  Co.  514 

2.  The  same  liability  rests  upon  a 
tenant  who  sublets  the  premises 
knowing  or  being  chargeable  with 
knowledge  of  the  existence  of  the 
nuisance.  Id. 

8.  Responsibility  for  such  a  nuis- 
ance is  not  imposed  upon  the 
tenant  simply  by  his  acceptance 
of  a  lease,  and  to  establish  a  lia- 
bility on  his  part,  it  must  be  shown 
that  he  had  notice  of  the  existence 
of  the  nuisance,  or  that  time 
enough  had  elapsed  in  which  he 
could  have  obtained  knowledge 
thereof  by  the  exercise  of  proper 
care.  Id. 

4.  As  to  whether  the  rule  holding  a 
tenant  liable  applies  in  case  of  one 
who  leases  and  has  possession  of 
but  part  of  a  structure,  and  where 
the  nuisance  consists  in  the  dan- 
gerous condition  of  a  main  wall  of 
the  structure,  qucere.  Id. 

Ste  L£ASE. 


LAW  OF  PLACE. 

1.  It  deems  that  an  action  for  an  in- 
jury to  the  person  in  another  state 
IS  maintainable  here  without  proof 
of  the  lex  loci,  l)ecHuse  permitted 
by  the  common  law  which  is  pre- 
sumed to  exist  in  the  foreign  stiite. 

Wooden  v.  W.  N.  Y.  tfe  I\  It  R. 
Co.  10 

2.  Where,  however,  the  right  of 
action  depends  upon  a  statute  con- 
ferring it,  it  can  only  be  main- 
tained here  upon  proof  that  the 
statute  law,  in  the  state  in  which 
the  injury  occurred,  gives  tlie 
right  of  action  and  is  similar  to 
our  own.  Id. 

\\.  The  statutes  of  the  two  states 
need  not  be  precisely  alike;  it  is 
sufficient  if  tluy  are  of  similar  im- 


port and  character,  founded  upon 
the  same  principle  and  possessing 
the  same  genera^  attributes;  the 
right  is  not  affected  by  mere  dif- 
ference of  detail.  Id, 

4.  The  laws  of  this  state  do  not  pro- 
hibit a  testamentary  bequest  to  a 
foreign  municipality,  and  the 
ability  to  take  depends  upon  the 
law  of  the  legatee's  domicile.  In 
re  IIuss.  537 

LEASE. 

1.  A  lease  for  a  term  of  five  years 
contained  a  provision  for  an  ex- 
tension thereof  for  two  years,  pro- 
vided the  lessee,  three  months 
before  the  expiration  of  the  origi- 
nal term,  gave  the  lessor  a  written 
notice  of  his  desire  to  so  extend  it. 
The  lessee  served  a  notice,  in 
writing,  as  prescribed,adding  that, 
if  the  lessor  chose,  they  would  re- 
gard the  lease  as  extended  two 
years  and  a  half.  The  lessor  an- 
swered acknowledging  the  lessee's 
right  to  an  extension  for  two  years, 
but  refused  to  §rant  the  extension 
for  the  extra  six  months.  Held, 
that  the  notice  was  sufficient  to 
extend  the  term  for  the  two  years. 
Chamberlii in  \.  Dii n lop,  45 

2.  The  lease  contained  a  provision 
binding  the  lessor,  in  case  the 
buildings  upon  the  premises  were 
destroyed  by  fire,  to  rebuild  "with 
all  reasonable  promptness."  The 
extended  term  expired  November 
1,  1883.  In  October.  1882,  the 
lessor  died  intestate  as  to  the 
premises  leased,  but  leaving  a  will; 
also  leaving  a  widow,  who  had  a 
right  of  dower  in  the  premises,  and 
several  heirs  at  law,  one  of  whom 
was  a  minor.  Thereafter  one  W.. 
who  held  a  power  of  attorney,  exe- 
cuted by  all  the  heirs  except  the 
minor,  made  an  agreement  with 
the  plaintiff,  the  lessee,  for  a  m»w 
lease  of  the  premises  for  a  term 
of  five  years  from  May  1.  1883, 
plaintiff'  to  have  all  the  interest 
cf  all  the  parties  succeeding  to 
that  of  the  original  lessor.  On 
March  3,  1883,  AV.  delivered  to 
plaintiff  a  lease  for  the  term  speci- 
fied, executed  by  him  as  attorney, 
and  which  purportetl  to  grant  the 
interest  of  all  the  heirs  for  the 
term.     Plaintiff  had   no  personal 
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knowledge  as  to  who  succeeded  to 
the  interest  of  the  deceased  lessor, 
and  he  received  the  new  lease  sup- 
posing it  covered  the  interests  of 
all  parties  having  an  interest  in  the 
premises.  On  tlie  same  day  the 
buildings  on  the  premises  were  de- 
stroyed by  fire.  In  an  action 
brought  against  the  executor  of 
said  will  for  breach  of  the  cove- 
nant to  rebuild  contained  in  the 
original  lease,  Md,  that  said  lease 
was  never  in  fact  or  in  law  sur- 
rendered by  reason  of  what  oc- 
curred in  reference  to  the  new 
lease;  that  as  there  was  never  any 
valid  acceptance  or  any  entry 
imder  the  new  lease,  ft  never 
became  operative  and  the  old  lease 
remained  in  force.  Id. 

See  Landlord  and  Tenant. 


LICENSE. 

1.  The  provision  of  the  act  of  1853, 
••  to  punish  frauds  and  to  suppress 
mock  auctions  "  (^  3,  chap.  138, 
Laws  of  1853),  which  requires  all 
auctioneers  doing  business  in  the 
city  and  county  of  New  York  to 
obtain  from  the  mayor  a  license  on 
filing  a  bond  as  prescribed,  did  not 
nor  does  the  similar  provision  of 
the  New  York  Consolidation  Act 
of  1882  (i^  113,  chap.  5  of  chap. 
410,  Laws  of  1882),  which  has 
superseded  that  of  1858,  make  it 
obligatory  upon  the  mayor  to 
grant  a  license  to  nnj  person  apply- 
mg  therefor  and  fihng  the  bond  re- 
quired; but  by  nece&sarj'  implica- 
tion authorizes  him  to  refuse  a 
license  to  any  person  whose  charac- 
ter and  qualifications  are  not  satis- 
factory to  him  or  where  in  his 
judgment  public  interest  requires 
it.     People  ex  rel.  v.  Grant.       473 

:2.  The  exercise  of  this  discretion  on 
the  part  of  the  mayor,  is  not  sub- 
ject to  supervision  or  control.    Id. 

S.  Accordingly,  held,  that  an  appli- 
cation for  a  mandamus  to  compel 
the  mayor  to  issue  a  license  to  one 
who  had  filed  the  bond  required 
was  properly  denied.  Id. 

4.  The  history  of  the  legi>ilation  on 
the  subject  of  licensing  auctioneers 
given,  /'/. 


LIEN. 

1.  Where  under  the  provisions  of  an 
act  authorizing  .sales  of  land  for 
'unpaid  assessments  thereon  for  a 
municipal  improvement,  provision 
is  made  for  redemption  after  the 
sale,  and  before  a  conveyance 
under  it,  the  sale  does  not  trans- 
fer a  title,  but  the  lien  of  the  as- 
sessment continues  until  the  sale 
is  consummated  by  deed  or  leas?, 
as  provided;  the  purchaser  only  ac- 
quires this  lien,  which  he  holds  in 
effect  as  assignee,  until  his  inchoate 
rights  are  consummated  and  the 
title  of  the  owner  divested  by  the 
execution  of  a  conveyance.  Pc&jplt 
ex  rel.  v.  Dleckwenn.  '  310 

2.  All  final  decrees  of  a  surrogate 
against  an  administrator,  which 
adjudge  money  of  the  estate  in  his 
hands  due  and  payable  to  parties 
entitled,  run  against  him  person- 
ally de  bonis  pi'typnia,  and  may  be 
docketed  and  become  a  general 
lien  enforceable  by  execution. 
Poicer  V.  8])eckman.  354 

3.  The  existence  of  a  lien  for  costs 
and  agreed  compensjition,  in  favor 
of  the  attorneys  of  a  party  in 
whose  favor  a  judgment  has  been 
rendered,  does  not  confer  a  right 
on  them  to  stand  in  the  way  of  a 
settlement  of  the  action  which 
does  not  prejudice  anv  right  of 
theii-s.     Lee  v.  Vacuum  tXl  Vo.  579 

See  Chattel  Mortgage. 

]VIORTGAOE. 


LIMITATION  OF  ACTIONS. 
See  Limitations  (Statute  op). 

LIMITATIONS   (STATUTE   OF). 

1.  In  an  action  of  ejectment  brought 
under  the  act  of  1845  (Chap.  150, 
Laws  of  1845),  authorizing  such 
actions  to  be  brought  in  certain 
cases  in  and  by  the  name  of  "The 
Seneca  Nation  of  Indians,"  which 
actions  are  required  by  the  act  to 
be  brought  'Mn  the  same  time" 
as  if  brought  by  the  citizens  of 
the  state,  it  appeared  that  the  pur- 
chase of  the  Indian  title  under 
which  defendant  claimed  was  made 
in  1826.     Held,  that  the  Statute  of 
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Limitations  was  a  bar;  that  plain- 
tiff could  not  invoke  the  special 
remedy  given  by.  the  act  without 
being  bound  by  the  conditions 
upon  which  it  was  given.  Seneca 
Ivation  of  Indians  y.  Christie.   122 

2.  Pending  proceedings  by  a  munici- 
pality to  acquire  title  to  lands  be- 
longmg  to  a  married  woman,  for 
a  public  improvement,  the  owner 
died  intestate,  leaving  C,  her  hus- 
band, and  four  infant  children  sur-' 
viving.  C.  was  appointed  guard- 
ian of  the  children,  and  gave  the 
statutory  bond;  an  award  w^as 
made  for  the  entire  fee  of  the  prem 
ises;  C.  was  then  in  possession;  he 
received  the  sum  awarded,  receipt- 
ing therefor  as  guardian.  In  pro- 
ceedings by  one  of  the  children 
upon  his  arrival  of  age  for  an  ac- 
counting by  his  father,  as  guard- 
ian, it  appeared  that  the  peti- 
tioner became  of  age  in  1872;  the 
proceedings  were  instituted  in 
1888.  Held,  that  the  Statute  of 
Limitations  was  not  a  bar  to  the 
proceedings;  that  C.  having  ob- 
tained possession  of  the  fund  as 
guardian,  dealt  with  it  in  that 
capacity,  and  not  alone  in  his 
right  as  life  tenant,  and  he  occu- 
pied the  position  of  trustee  so  far 
as  to  prevent  the  running  of  the 
statute;  that,  although  he  might 
cease  to  be  guardian  upon  the 
ward  coming  of  age,  so  long  as 
the  property  remained  in  his  pos- 
session as  guardian  and  unac- 
counted for,  he  was  liable  to  ac- 
count.    In  re  Camp.  377 

S.  Defendant,  a  cemetery  associa- 
tion, borrowed  moneys  of  various 
persons,  issuing  to  them  cer- 
tificates, by  which,  after  certifying 
that  the  persons  named,  each  had, 
at  the  date  thereof,  loaned  to  it  the 
sums  stated,  it  agreed  that  one- 
half  of  the  proceeds  of  sales  of  lots 
in  its  cemetery  should  be  applied 
to  the  payment  of  the  sum  loaned, 
and  interest.  With  the  moneys  so 
borrowed  it  purchased  land,  laid  it 
out  into  lots  and  improved  it, as  a 
■cemetery.  In  an  action  upon  one  of 
the  certificiites  it  appeared  and  was 
found  that  defendant  received 
from  the  sales  of  lots  a  sufficient 
sum,  applicable  by  the  terms  of  the 
certificate  to  its  payment,  more 
than   ten   vears  before  the  com- 1 


mencement  of  the  action.  Held, 
that  the  action  was  barred  by' the 
Statute  of  Limitations,  and  this, 
although  the  court  found,  that 
neither  S.,  plaintiff's  testator,  to 
whom  the  certificate  was  issued, 
nor  plaintiff  had  knowledge  more 
than  six  years  before  the  action 
was  commenced  of  the  facts  as  to 
the  receipt  of  money  applicable  to 
the  payment  of  the  loan;  tliat  by 
the  terms  of  the  certificates  de- 
fendant did  not  become  a  trustee 
for  the  holders,  and  no  trust  was 
created  of  any  kind;  but  assuming 
they  did  not  create  a  general  obli- 
gation to  pay  the  sums  borrowed, 
as  to  which  qiusre,  but  only  cre- 
ated an  obligation  to  pay  the  loan 
out  of  moneys  received  from  the 
sale  of  lots,  such  moneys  did  not 
in  any  sense  belong  to  tlie  holders 
of  the  certificates,  but  belonged  to 
it,  and  when  it  failed  to  apply  the 
proceeds,  as  stipulated  it  became 
liable  to  an  action  at  law  for  breach 
of  its  contract  obligations,  and 
such  an  action  was  barred  by  the 
statutes  after  six  years.  ThucJier 
V.  Uope  Cemetei^y  Assn.  507 

4.  It  seems  that  if,  from  facts  pe- 
culiar to  the  case,  an  equitable 
action  could  have  been  commenced, 
it  was  necessary-  to  commence  it 
within  ten  years  from  the  time  the 
cause  of  action  accrued.  Id. 

5.  The  act  under  which  defendant 
was  organized  (Chap.  133,  Laws  of 
1847,  as  amended  bv  ^  4,  chap. 
163,  Laws  of  1860),  provides  that 
nothing  therein  contained  ''shall 
be  construed  to  create  a  lien  upon 
lots  belonging  to  individual  pro- 
prietors, *  *  *  nor  any  other  or 
greater  liability  against  the  asso- 
ciation or  trustees  issuing  said  cei- 
tificates  than  may  be  necessary  to 
enforce  the  faithful  application  of 
the  proceeds  of  siiles  in  the  re- 
demption thereof."  lldd,  that  as- 
suming the  certificates  were  issued 
in  accordance  with  said  act,  and 
that  defendant  was  only  obligated 
to  apply  moneys  received  from 
sales,  when  it  did  receive  suffi- 
cient from  that  source  applicable 
to  the  payment  to  pay  all  of  the 
certificates,  a  cause  of  action  ac- 
crued which  was  barred  by  the 
statute,  whether  plaintiff's  remedy 
was  legal  or  equitable.  Id, 
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LOAN. 

1.  Where  a  loan  is  made  by  a  firm 
to  one  of  its  members,  in  case  no 
time  of  payment  is  set,  the  law 
implies  a  promise  on  the  part  of 
the  borrower  to  pay  upon  demand 
without  going  into  an  accounting. 
Bank  Br.  No.  Am.  v.  Delafield,  410 

2.  It  Recim  an  action  is  maintainable 
by  the  firm  against  the  borrowing 
member  to  recover  the  sum  loaned. 

Id. 

LONG  ISLAND  CITY. 

1.  An  owner  of  lands  sold  for  un- 
paid assessments  thereon,  made 
under  the  provisions  of  the  act 
providing  for  improvements  in 
Long  Island  City  (Chap.  326,  Laws 
of  1874).  is  entitled  to  use  "im- 
provement certificates,"  issued 
under  said  act  for  the  purpose  of 
redeeming  the  lands  sold,  and 
upon  tender  of  the  requisite 
amount  in  such  certificates  it  is  the 
duty  of  the  city  treasurer  to  re- 
ceive them.  People  ex  rel.  v.  Bleck- 
trcnn.  310 

2.  The  effect  of  said  act  is  not  limited 
in  this  respect  by  the  provisions  of 
the  amendatory  act  oi  1879  (Chap. 
501,  Laws  of  1879),  or  of  the  act 
of  1886  (Chap.^  656;  Laws  of  1886), 
which  was  in  force  at  tlie  time 
the  assessments  became  due  and 
under  the  provisions  of  which 
sales  were  required  to  be  made.  Id. 


MANDAMUS. 

An  action  was  commenced  by  the 
People  to  vacate  the  charter  of  a 
railroad  corporation  which  had 
applied  lor  a  writ  of  mandamus  to 
compel  the  issuing  of  a  permit  to 
enter  upon  the  streets  along  its 
route  for  the  purpose  of  commenc- 
ing the  construction  of  its  road; 
an  alternative  writ  was  granted 
and  a  return  made  thereto.  The 
court  denied  a  motion  bjr  the  Peo- 
ple in  said  action  foraninjimction 
to  stay  such  proceeding  by  man- 
damus, upon  the  relator's*  stipu- 
lating that  no  permit  should  is.sue 
until  the  determination  of  said 
action.  Before  such  determina- 
tion the  relator,  after  a  trial  of  the 


issues  presented  by  the  motion, 
moved  for  a  peremptory  man- 
damus, which  motion  was  denied . 
IIM,  that  the  granting  of  the  mo- 
tion was  at  least  discretionary,  and 
so  the  decision  was  not  reviewable 
here.  People  ex  rel.  v.  Newton.  656 

W7ien  mandamus  proper,  re- 
quiring hoard  of  county  eanvasters  to 
reconvene  and  recantass  returns. 

See  People  ex  rel.  v.  Board  of  Can- 
eassers.   .  392 

When  remedy  to  obtain  cancel- 
lation of  assessment  lien  is  by  action 
in  equity  not  by  mandamus. 

JSee  People  ex  rel.  v.  McOuire.    419 

When    mandamus    to   compel 

nutyor  of  Xe>x  York  city  to  issue  a 
licrnse  to  auctioneer  properly  denied. 

See  People  ex  rel.  v.  Grant.         473 

WJien  writ  not  proper  to  com- 
pel the  hoard  of  totcn  auditors  of  the 
town  of  Hempstead  to  correct  appor- 
tionments of  proceeds  of  town  land 
ammig  school  diftt rices  under  tJie  act  of 
1870  {C/iap.  691,  Laws  of  1870). 

Ses  People  ex  rel.  v.  Bd.  Town  Audit- 
ors. 528 

MARRIAGE. 

1.  In  an  action  of  ejectment,  wherein 
plaintiff  claimed  as  the  only  son 
and  heir  at  law  of  E.,  who  died 
seized  of  the  premises,  the  ques- 
tion at  issue  was  as  to  whether 
M.,  tlie  motlier  of  plaintiff,  was, 
previous  to  his  birth,  married  to 
E.  M.  was  called  as  a  witness  for 
plaintiff  to  prove  the  marriage, 
but  her  testimony  was  excluded  as 
incompetent  under  the  Code  of 
Civil  Procedure  (§  829).  Held, 
error;  that  M.  was  not  a  person 
from,  through  or  under  whom 
plaintiff  derived  any  title  or  inter- 
est, nor  was  she  *'  interested  in  the 
event  of  the  action"  within  the 
meaning  of  the  C(xie;  that  a  judg- 
ment in  favor  of  plaintiff  would 
not  be  competent  evidence,  either 
by  wav  of  admission  or  on  the 
ground  of  estoppel,  in  favor  of 
M.  in  an  action  brought  by  her  to 
recover  dower  in  the  premises. 
Eineiilord  v.  Clum.  552 

..^gment  in  favor  of  the  father 
.  in  an  action  brought  by  him 
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against  E.  for  the  alleged  seduction 
01  M.,  was  offered  in  evidence  by 
defendants,  and  was  received  un- 
der objection  and  exception.  Held, 
error.  Id. 

8.  Plaintiff  offered  to  prove  declara- 
tions of  E.  made  long  subsequent 
to  the  time  when  the  alleged  mar- 
riage ceremony  took  place  to  the 
effect  that  he  was  married  to  M. ; 
the  evidence  was  excluded.  There 
was  no  proof  that  E.  and  M.  ever 
lived  and  cohabited  together  as 
man  and  wife,  or  that  he  ever  had 
anything  to  do  with  or  even  met 
plaintiff.  Held,  that  while  the 
evidence  was  not  competent  as 
part  of  the  re^  gtstiK  tochanicterize 
the  acts  of  the  parties,  yet  as  the 
case  involved  simply  a  question  of 
pedigree,  and  as  upon  that  ques- 
tion heai^y  evidence,  t.  <*..  evi- 
dence of  ■  declarations  made  by  a 
person  who,  from  his  situation 
was  likely  to  know  the  facts,  is 
admissible  when  the  person  mak- 
ing them  is  dead,  the  evidence  was 
competent  and  its  exclusion  error. 

Id. 

4.  The  term  * '  pedigree  "  embraces  not 
only  descent  and  relationship,  but 
birth,  marriage  and  death,  and  the 
times  when  these  events  happened, 
and  the  rule  permits  hearsay  evi- 
dence of  deceased  members  of 
the  family  in  any  case  involving 
pedigree.  Id. 


MASTER  AXD  SERVANT. 

1.  A  master  is  not  liable  for  negli- 
gence causing  injury  to  a  servant 
where  the  negligence  complained 
of  is  the  act  ot*  a  co-servant,  in  his 
character  as  such:  the  fact  that 
such  co-servant  is  of  a  higher 
grade  than  the  one  injured  is  im- 
material.    Cullen  V.  JSmton.         1 

2.  In  an  action  to  recover  damages 
for  the  death  of  C,  plaintiff's  in- 
testate, alleged  to  have  been  caused 
by  defendant's  negligence,  it  ap- 
peared that  the  decedent  was  em- 
ployed by  defendant  as  a  laborer 
in  his  quarry  and  was  engage<l  in 
drilling  rock  for  blasting  purposes, 
imder  the  direction  of  I).,  defend- 
ant's foreman.  After  a  blast,  it 
was  found  that  the  charge  in  one 

SiCKELS — ^YOL.  LXXXI. 


of  the  holes  had  not  exploded;  D. 
examined  it  and  found  the  fuse 
unconsumed,  but  failed  to  remove 
it;  he  set  other  workmen  to  work 
drilling  within  two  feet,  and  di- 
rected C.  to  drill  at  a  place  some 
twenty  or  thirty  feet  distant.  The 
fuse. caught  fire;  the  charge  in  the 
hole  exploded,  causing  C.'s  death. 
Held,  that,  assuming  I),  to  have 
been  negligent,  his  negligence  was 
that  of  a  fellow  servant,  for  which 
the  master  was  not  liable;  that  C. 
took  the  risk  of  the  dangers  neces- 
sarily incident  to  the  business 
when  he  accepted  the  employment; 
that  when  a  blast  w-as  exploded  and 
the  men  came  back,  the  manner  of 
their  distribution  for  work  was  not 
a  duty^of  the  master,  but  one  of 
the  details  necessarily  resting  upon 
the  intelligence  and  care  of  the 
servants  to  whom  that  duty  was 
intrusted,  the  risk  attending  w^hich 
C.  had  assumed.  Id. 

3.  The  fact  that  one  person  is  em- 
ployed by  another  to  do  certain 
work,  does  not  necessarily  estab- 
lish the  relation  of  mjister  and  serv- 
ant between  them.  That  relation 
exists  where  the  employer  selects 
the  workman,  may  remove  or  dis- 
charge him  for  misconduct,  and 
order  not  only  what  work  shall  be 
done,  but  the  mode  and  manner  of 
performance;  it  does  not  exist 
wiiere  the  employer  lets  the  work 
by  contract  and  has  no  control 
over  the  details  of  performance. 
Butler  V.  Totcnjfcnd.  105 

4.  A  staging  or  scaffolding  erected 
for  workmen  is  not  a  place  in 
which  their  work  is  to  be  done, 
within  the  meaning  of  the  rule  re- 
quiring a  master  to  furnish  to  his 
servant  a  suitably  safe  place  in 
which  to  do  his  work;  it  is  an  ap- 
pliance or  instrumentality  by 
means  of  which  the  work  is  to  be 
done.  io(. 

5.  AVhere  a  master  places  his  servant 
upon  a  scaffold  for  the  construction 
of  which  he  had  contracted  with 
a  skiUfulftnd  experienced  builder, 
he  is  not  liable  to  the  servant  for 
injury  resulting  from  negligence 
in  its  construction,  and  Tie  is  at 
liberty  to  accept  it  witliout  inspec- 
tion. Id. 
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8.  A  railroad  company  does  not  dis- 
charge its  whole  duty  to  its  serv- 
ants by  merely  framing  and 
publishmg  proper  rules  for  the 
'  conduct  of  its  business  and  the 
guidance  and  control  of  its  serv- 
ants; it  is  also  required  to  exercise 
such  a  supervision  over  them  and 
the  prosecution  of  its  business  as 
to  have  reason  to  believe  that  it  is 
being  conducted  in  pursuance  of 
such  rules.  Whittaker  v.  D.  &  11. 
C.  Co.  544 

7.  Its  duty,  in  respect  to  the  em- 
ployment of  servants,  is  not  satis- 
tied  by  the  hiring  of  capable  and 
competent  i)erson8  in  the  first  in- 
stance; it  must  also  exercise  such  an 
r)versight  and  supervision  of  them 
that,  if  a  servant  becomes  habit- 
ually or  notoriously  incom^K^tent 
or  unfit,  from  carelessness  or  bad 
habits,  to  perform  his  duties,  it 
will  discover  and  guard  against  it, 
and  if  it  fails  to  do  this  it  is  liable 
to  another  servaiit  for  injuries 
caused  by  the  negligent  acts  of  the 
incompetent  servjiiit.  /rf. 

8.  It  is  not  necessary  that  such  in- 
competency should  be  brought  to 
the  knowledge  of  the  company;  if 
it  has  continucHl  for  such  a  length 
of  time  that  a  careful  and  diligent 
supervision  would  have  discovered 
it,  it  is  chargeable  with  notice  of 
its  existence.  Id. 

9.  The  general  rule  that  a  master 
owes  to  his  servant  the  duty  to 
keep  a  machine  or  appliance  used 
by  the  latter  in  order,  and  that  he 
cannot  delegate  the  duty  so  as  to 
escape  responsibility,  does  not  ap- 
ply to  defects  arising  in  its  daily 
us<%  which  are  not  of  a  permanent 
character  and  do  not  require  the 
help  of  skilled  mechanics  to  repair, 
but  which  may  easily  be  and  art^ 
usually  remedied  by  the  workmen, 
and  to  repair  which  proper  and 
suitable  materials  are  supplied. 
Cregan  v.  Marston.  56^ 

When  railroad  corpora  f  ion  not 

cliarf/tnhlr  irith  neglifjence  caimug  in- 
junf  to  employe. 

ke  Corcoran  v.  D.,  L.  iSc  W.  R.  li. 
Co.  (Mem.).  673 

MILITIA. 

1.  A  commissioned  officer  of  the  uni 
formed   militia  of  the   state,  ren- 


dered supemnmerary  by  the  dis- 
bandment  of  the  organization 
under  and  in  pursuance  of  the 
Military  Code  ($5  7,  chap.  299, 
Laws  of  1883),  is  not  thereby  re- 
moved from  office  within  the 
meaning  of  the  provision  of  the 
State  Constitution  (Art.  11,  g  5), 
wliich  declares  that  no  commis- 
sioned officer  in  the  militia  shall 
.  be  removed  from  office  unless  by 
the  senate,  on  recommendation  by 
the  governor,  or  by  the  decision 
of  a  court-martial.  The  officer 
does  not,  by  the  disbandment,  los<» 
his  rank  or  commission;  he  is  sim- 
ply relieved  from  active  service 
until  again  assigned  to  duty,  or 
appointed  or  elected  to  another 
command.  (^  44,  as  amended  bv 
chap.  332.  Laws  of  1888.)  P^jjie 
tx  rd.  V.  HiU.  497 

2.  An  order,  therefore,  by  the  gov- 
ernor as  uommauder-in-chief  of  the 
military  forces  of  the  state  dis- 
banding a  company  is  not  violative 
of  said  Constitutional   provision. 

Id. 

3.  The  section  of  said  Code  author- 
izing such  disbandment  is  not  in 
conflict  with  the  Constitution  or 
the  Statutes  of  the  United  States. 

Id. 

4.  The  provision  of  said  Constitu- 
tion (Subd.  15,  §  8  art.  1),  confer- 
ring upon  congress  the  power  *'to 
provide  for  organizing,  arming 
and  disciplining  the  militia''  does 
not  exclude  state  legislation  unless 
the  power  conferred  is  actually 
exercised.  Id. 

5.  Under  the  provision  of  the  Uniteti 
States  Revised  Statutes  (§  1630). 
declaring  that  the  militia  of  each 
state  shall  be  arranged  into  di- 
visions, etc.,  "as  the  legislature 
of  the  state  may  direct,"  the  fact 
that  but  a  portion  of  the  militia 
have  been  so  organized  does  not 
injpair  the  validity  of  the  organ- 
izations actually  inade.  Id. 

6.  Assuming  that  power  to  di.s- 
band  a  company  must  be  found  in 
the  Federal  Statute,  as  to  which, 
qmrre,  this  power  is  implied  in  the 
power  given  by  said  last-men- 
tioned provision;  the  intention  of 
congress  was  to  leave   the  whole 
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subject  of  organization  and  re-or- 
ganization  of  tiie  militia  under  the 
control  of  the  respective  states, 
subject  to  the  power  of  congress. 

Id. 

7.  Accordingly  Jield,  that  the  order 
of  the  governor,  as  commander- 
in-chief,  disbanding  a  company  of 
the  National  Guard  was  valid.  Id. 

6.  Also  held,  thit  such  an  6rder  was 
not  reviewable  on  certiorari  at  the 
instance  of  a  commissioned  officer 
or  a  private  in  said  company;  that 
they  had  no  such  interest  as  en- 
titled them  to  the  interposition  of 
the  civil  courts;  also,  that  the 
order  was  not  a  judicial  determi- 
nation, and  such  determination 
only  is  reviewable  on  certiorari. 

Id. 

MILITARY  LAW. 

See  Militia. 


MORTGAGE. 
See  Chattel  Mortgage. 

MOTIONS  AND  ORDERS. 

1.  As  for  the  purposes  of  an  appeal, 
a  judgment  in  proceedings  by 
certiorari  to  review  an  assessment 
under  the  act  of  1880  (Chap.  269, 
Laws  of  1880)  is  to  be  considered 
as  an  order,  and  as  an  appeal  is 
provided  for  by  said  act,  the  fact 
that  the  judgment  does  not  in- 
volve $500  does  not  affect  its  ap- 
pealability. Pioj)le€X  rel.  v.  Dolan. 

166 

%  A  party  has  no  standing  in  court 
to  insist  upon  the  benefit  of  an 
onler  which  has,  by  a  judgment 
procured  by  him,  been  declared 
void.  In  re  N.  F.,  L.  d-  ^Y.  R.  R, 
Co.  632 

3.  An  order  vacating  the  appoint- 
ment of  commissioners  of  appraisal 
in  proceedings  to  condemn  lands 
for  railroad  purposes,  was  by  a 
subsequent  judgment  obtained  by 
the  moving  party,  adjudged  to  be 
a  nullity.  Thereafter  said  party 
made  a  motion  based  upon  the 
order  for  the  appointment  of  new 


commissioners  and  upon  the  hear- 
ing, with  the  consent  o^the  oppo- 
site party,  and  as  a  condition  of 
the  hearing  of  the  motion  gave  a 
stipulation  that  the  judgment 
should  be  amended  by  striking  out 
the  provision  in  reference  to  the 
onler.  Held,  that  the  opposing 
party  was  not  estopped  from  ap- 
pealmg  from  the  order  granting 
the  motion;  that  the  rule  prohibit- 
ing a  party  from  appealing  from  an 
order  under  which  he  has  accepted 
a  benefit  did  not  anply.  Id. 

4.  A  motion  for  a  reargument  must 
be  founded  on  papers,  showing 
that  some  question  decisive  of  the 
case  and  duly  submitted  by  counsel 
has  been  overlooked  by  the  court, 
or  that  the  decision  is  in  conflict 
with  the  statute,  or  a  controlling 
decision  to  which  the  attention  of 
the  court  was  not  drawn  through 
the  neglect  or  inadvertence  of 
counsel.  Fosdickv.  lawn  of  Hem jh 
sUad.  651 

Whfre,  in  eqmty  action,  the 

court  Of  nits  to  make  findings  of  fact 
and  law,  the  remedy  of  defeated  party 
is  by  motion  not  by  appeal. 

See  Hooker\.  City  of  Rochester.   635 


MUNICIPAL  CORPORATIONS. 

1.  Where  under  the  provisions  of  an 
act  authorizing  sales  of  land  for 
unpaid  as-sessments  thereon  for  a 
municipal  improvement,  provision 
is  made  for  redemption  after  the 
sale,  and  before  a  conveyance  un- 
der it,  tlie  sale  does  not  transfer 
a  title,  but  the  lien  of  the  assess- 
ment continues  until  the  sale  is 
consummated  by  deed  or  lease,  as 
provided;  the  purchaser  only  ac- 
quires this  lien,  which  he  holds  in 
effect  as  assignee,  until  his  inchoate 
rights  are  consummated  and  the 
title  of  the  owner  divested  by  the 
execution  of  a  conveyance.  p€<yple 
ex  rel.  v.  Bleckwenn,  310 

2.  The  action  authorized  by  the  Code 
of  Civil  Procedure  (§  1925)  by  a 
taxpayer  of  a  municipality  against 
an  ofticer  thereof  to  prevent  waste 
or  injury  to  the  property  of  the 
municipality,  was  only  intended  to 
protect  against  the  fraud  or  bad 
faith   of  the  officer  or  to  restrain 
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illegal  action  on  his  part;  it  was 
not  intended  as  a  shield  to  the  of- 
ficer from  the  effect  of  his  own  folly 
or  to  enable  a  taxpayer  to  try  a 
question  of  fraud  between  the  of 
ficer  and  those  dealing  with  him. 
Ziegler  v.  Ghapin.  342 

8.  The  complaint  in  such  an  action, 
therefore,  is  not  sufficient  which 
contains  simpl}'  averments  that 
officials  of  a  municipality  have  en- 
tered into  and  propose  to  carry  out 
a  contract  for  the  purchase  of  prop- 
perty,  within  their  authority,  but 
at  an  extravagant  price  and  with- 
out the  exercise  of  proper  care  and 
prudence,  in  the  absence  of  allega- 
tions of  any  fraud,  collusion  or  bad 
faith  on  the  part  of  the  officials, 
and  this,  although  the  complaint 
contains  averments  of  fraud  on  the 
part  of  the  vendor;  in  addition 
thereto  it  must  be  averred  that  the 
officials,  in  the  face  of  explanation 
and  knowledge  of  the  fraud,  persist 
in  carrying  out  the  contract.    Id. 

4.  A  municipal  officer  unlawfully  re- 
moved from  office,  to  which  an- 
other person  has  been  appointed, 
and  who  has  not  by  certiorari,  or 
otherwise,  obtained  a  reversal  of 
the  order  of  removal  or  a  reinstate- 
ment, but  who  has  acquiesced  in 
such  removal,  cannot  recover  from 
the  corporation  the  compensation 
incident  to  the  office  accruing  af- 
ter his  removal  and  during  the  pe- 
riod in  which  he  performed  no  serv- 
ice. The  question  as  to  the  title 
to  the  office  cannot  be  tried  in  an 
action  to  recover  the  salary. 
Ilagan  v.  City  of  Brooklyn.        643 

See  Amsterdam  (City  of). 
Brooklyn  (City  of). 
Long  Island  City. 
New  York  (City  of). 


MUTUAL  BENEFIT  ASSOCIA- 
TIONS. 

Defendant,  a  mutual  benefit  associa- 
tion, issued  a  certiticate  in  the 
nature  of  a  policy  of  life  insur- 
ance to  M.  Printed  on  the  back 
of  the  ciTtificnte  was  a  by-law  of 
the  association  providing  for 
makinu:  assessments  on  members 
to  pay  death  losses;  by  it  but  one 
assessment  could  be  levied  for  one 


death  loss.  Upon  the  death  of  M. 
an  assessment  was  made,  in  con- 
formity with  the  certificate,  to  pay 
the  amount  insured  and  the  relator 
was  paid  a  certain  proportion  of 
such  amount;  he  obtained  a  judg- 
ment against  the  association  for  the 
balance.  Execution  was  is.sut^ 
thereon  and  returned  unsatisfied. 
In  proceedings  to  compel  the  a8>o- 
ciation.  by  mandamus,  to  make 
further  assessments  until  the  judg- 
ment was  paid,  hM.  that  the  mem- 
bers were  liable  to  but  one  assess- 
ment to  pay  each  death  claim;  that 
it  was  immaterial  as  to  whether 
enough  was  realized  on  the  assess- 
ment made  to  pay  the  claim:  in 
either  case  no  further  assessment 
was  proper;  and  that  an  order 
granting  the  writ  was  error.  Pe^ 
pie  ex  rel.  v.  Mas.  0.  d;  M,  B.  Asm. 

615 

NATIONAL  GUARD. 

See  AIilitla. 


NEGLIGENCE. 

1.  A  master  is  not  liable  for  negli- 
gence causing  injury  to  a  servant 
where  the  negligence  complained 
of  is  the  act  of  a  co-servant,  in 
his  character  as  such;  the  fact 
that  such  co-servant  is  of  a 
higher  grade  than  the  one  in- 
jured is  immaterial.  CuUen  v. 
Norton.  1 

2.  In  an  action  to  recover  damages 
for  the  death  of  C,  plaintiff's  in- 
testate, alleged  to  have  been  caused 
by  defendant's  negligence,  it  ap- 
peared that  the  decedent  was  em- 
ployed by  defendant  as  a  laborer 
in  his  quarry  and  was  engaged  in 
drilling  rock  for  blasting  purposes, 
under  the  direction  of  D.,  defend- 
ant's foreman.  After  a  blast,  it 
was  found  that  the  charge  in  one 
of  the  holes  had  not  exploded;  I), 
examined  it  and  found  the  fuse  un- 
consumed,  but  failed  tb  remove  it ; 
he  set  other  workmen  to  work 
drilling  within  two  feet,  and  di- 
rected C.  to  drill  at  a  place  some 
twenty  or  thirty  feet  distant.  The 
fuse  caught  fire;  the  charge  in  the 
hole  exphxled.  Oi using  C.'s  death. 
IlvUi,  that,  assuming  D.  to  have 
been  negligent,  his  negligence  was 
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that  of  a  fellow  servant,  for  which 
the  master  was  not  liable;  that  C. 
took  the  risk  of  the  dangers  nec- 
essarily incident  to  the  business 
wlien  he  accepted  the  employment ; 
that  wlien  a  blast  was  exploded 
iind  the  men  came  back,  the  man- 
ner of  their  distribution  for  work 
was  not  a  duty  of  the  master,  but 
one  of  the  details  necessarily  rest- 
ing upon  the  intelligence  and  care 
of  the  servants  to  whom  that  dut}^ 
was  intrusted,  the  risk  attending 
which  C.  had  assumed.  Id. 

3.  Plaintiff's  complaint  alleged,  in 
substance,  that  she  is  a  resident  of 
this  state,  and  defendant  is  a  do- 
mestic corporation  operating  a 
line  of  railroad  extending  into  the 
state  of  Pennsylvania;  that  plain- 
tiff's husband  was  killed  in  that 
state  through  the  negligence  of 
defendant;  that  the  statutes  of  said 
state  gave  a  right  of  action  in  such 
case  for  the  injury  sustained,  to 
the  widow  for  her  own  benefit  and 
that  of  the  children  of  decedent, 
and  that  such  statute  is  of  similar 
import  to  the  law  in  this  state. 
Held,  that  the  complaint  set  forth 
a  good  cause  of  action,  and  that  a 
demurrer  thereto  was  properly 
overruled;  that  the  right  of  action 
given  by  the  statutes  of  the  two 
states  is  for  the  benefit  of  the  same 
class  of  individuals;  that  while  by 
our  statute  it  is  given  to  the  execu- 
tor or  administrator  of  the  deced- 
ent, it  is  to  him  simply  as  trustee; 
and  that  the  difference  in  the 
trustee  appointed  by  the  two  stat- 
utes to  represent  the  parties  in- 
jured, was  not  such  as  to  bar  the 
tribunals  of  this  state  of  jurisdic- 
tion. Wooden  v.  W.  N,  Y.  ^  P. 
K.  R.  Co.  10 

4.  Also  held,  that  the  action  was 
properly  brought  by  the  widow, 
as  such,  not  as  administratrix,  as 
it  is  the  cause  of  action  created 
and  arising  in  the  state  of  Penn- 
sylvania which  is  enforced,  and  so, 
the  action  must  be  prosecuted  in 
the  name  of  the  party  to  whom 
alone  the  right  of  action  belongs. 

Id. 

5.  But  hild,  that  the  limitation  im- 
posed by  the  laws  of  this  state 
upon  the  amount  of  recovery,  ap- 
plied; that  plaintiff,  having  volun- 


tarily availed  herself  of  our  rem- 
edial procedure,  must  submit  to 
Hhe  limitation,  although  none  is 
imposed  by  the  law  of  Pennsyl- 
vania. Id. 


6.  A  person  who,  when  in  a 
position  and  under  no  stress  of 
circumstances,  attempts  to  get 
upon  a  railroad  train  in  motion, 
while  in  such  proximity  to  a 
known  and  prominent  obstruction 
as  would  render  the  consequences 
of  a  misstep  possibly  if  not  cer- 
tainly scjrious,  no  matter  what  mo- 
tive or  influence  induced  the  act, 
is  alone  responsible  for  any  injury 
which  results  to  him  and  cannot 
maintain  an  action  against  the 
company  for  negligence.  (Ruger, 
Ch.  J.,  Andrews  and  O'Brien, 
JJ.,  disstMiting.)  Hunter  v.  C.  <fc 
S.  V.  R.  R.  Co.  18 

7.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  II.  plaintilTs'  intestate,  it 
appeared  that  H.,  a  healthy,  act- 
ive man,  thirty-six  years  old  who 
had  for  several  years  resided  in 
sight  of  one  of  defendant's  stations, 
at  which  he  had  frequently  boarded 
trains,  went  to  the  depotto  take  a 
train;  he  stood  upon  the  freight 
platform  until  the  train  came  in 
sight;  he  then  descended  some 
steps  to  the  passenger  platform 
and  stood  three  or  four  feet  from 
the  steps  waiting  for  the  train, 
which  slowed  up  but  did  not  stop. 
As  the  passenger  car  approached, 
movinjf  at  the  rate  of  from  one  to 
two  miles  an  hour,  the  conductor, 
who  was  standing  on  the  forward 
end,  said,  "if  you  are  going, 
jump  on."  H.  attempted  to  do  so, 
but  was  caught  and  crushed  be- 
tween the  moving  train  and  the 
freight  platform.  Held  (Ruger, 
Ch.  J.,  Andrews  and  O'Brien, 
JJ.,  dissenting),  that  H.  was  guilty 
of  contributory  negligence,  and  the 
submission  of  that  question  to  the 
jury  was  error.  Id, 

8.  A  staging  or  scaffolding  erected 
for  workmen  is  not  a  place  in  which 
their  work  is  to  be  done,  within 
the  meaning  of  the  rule  requiring 
a  master  to  furnish  to  his  servant 
a  suitably  safe  place  in  which  to 
do  his  work;  it  is  an  appliance  or 
instrumentality  by  means  of  which 
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the  work  is  to  be  done. 
Tatcnsend. 


Butler  V. 
105 


9.  Where  a  master  places  his  servant 
upon  a  scaffold  for  the  construc- 
tion of  .which  he  had  contracted 
with  a  skilful  and  experienced 
builder,  he  is  not  liable  to  the  serv- 
ant for  injury  resulting  from  neg- 
ligence in  its  construction,  and  he 
is  at  liberty  to  accept  it  without 
inspection.  Id. 

10.  In  an  action  to  recover  damages 
for  alleged  negligence  causing  the 
death  of  B.,  plaintiff's  intestate,  it 
appeared  that  B.  at  the  time  of  his 
death  was  a  caulker  in  plaintiff's 
employ,  engaged  in  the  work  of  re- 
pairing the  exterior  hull  of  a  vessel 
which  work  requires  two  classes 
of  workmen  known  as  "  lumpers  " 
and  "caulkers."  It  is  the  duty  of 
the  former  to  erect  the  staging 
around  the  vessel  upon  which  they 
and  the  caulkers  work.  The  fore- 
man of  the  "lump  gang"  con- 
tracted with  the  defendants  to  do 
all  the  lumpers'  work  at  a  price? 
fixed  for  the  whole  work  which 
included  the  erection  of  the  stag- 
ing, he  contracting  to  put  up  a 
ffood  one.  Defendants  were  to 
furnish  and  did  furnish  a  sufficient 
supply  of  sound  and  suitable  ma- 
terial. One  plank  had  been  ex- 
amined anil  condemned  and 
marked  as  unsafe.  The  lumpers, 
however,  in  erecting  the  staging 
negligently  used  this  plank  which 
broke  when  B.  was  standing  upon 
St,  causing  his  death.  JlcUi,  that 
the  members  of  the  "  lump  gang  " 
were  not  defendants'  servants;  but 
that,  conceding  they  were,  no  neg- 
ligence was  shown  upon  the  part 
or  defendants;  as  in  such  case  the 
negligence  was  that  of  fellow  ser- 
vants of  B.  Id. 

11.  The  provision  of  the  General 
Railroad  Act  reiiuiring  every  rail- 
road company  to  erect  and  main- 
tain fences  along  the  sides  of  its 
track  wherever  It  is  necessary  to 
prevent  animals  from  getting 
thereon  '*  from  the  land  adjoining 
the  .sjime,"  and  making  it  liable  for 
all  injuries  done  by  its  aircaits  or 
engines  to  animals  thereon  until 
such  fences  shall  have  been  made 
(g  44,  chap.  140.  Laws  of  lS.-)0.  as 
amended  by  i^  8,  chap.  2S2,  haws 


of  1854)  imposes  a  several  obliga- 
tion upon  every  such  company  to 
fence  its  road  unless  a  natural  or 
artificial  barrier  exists  which  will 
prevent  animals  from  reaching  the 
track.  Kdver  v.  JV:  F.  C.  4b  St.  U 
R.  H.  Co.  365 

12.  In  an  action  to  recover  damages 
for  the  killing  of  plaintiff's  cattle, 
it  appeared  that  defendant  is  one 
of  five  railroad  companies  whose 
tracks  run  parallel  for  some  dis- 
tance, being  separated  only  enough 
to  permit  the  passage  of  trains, 
defendant's  tracks  being  the  cen- 
tral ones.  No  fence  had  been  built 
along  the  exterior  of  the  outer 
track,  alid  there  was  no  natural  or 
artificial  barrier.  Plaintiff's  cattle 
strayed  from  a  farm  adjoining 
jKiross  the,  intervening  tmcks  be- 
longing to  other  companies  on  to 
defendant's  tnick  where  they  were 
killed  by  an  engine  running 
thereon.  Ildd,  that  plaintiff  was. 
entitled  to  recover;  that  the  land 
from  which  the  cattle  st raved  waa 
adjoining  defendant's  tract  within 
the  meaning  of  the  statute,  and 
that  defendant  was  not  excused  by 
the  fact  that  the  company  owning 
the  track  nearest  to  plaintiff's  land 
had  failed  to  perform  its  duty.   Id. 

13.  Upon  the  trial  evidence  offered 
by  the  defendant  that  fences  on 
the  sides  of  defendant's  road  would, 
by  reason  of  the  narrow  space  be- 
tween ita  tracks  and  those  of  the 
adjacent  roads,  constitute  a  dan- 
gerous obstruction  and  imperil  the 
lives  of  passengers  and  operatives 
employed  about  the  cars  and  upon 
the  tracks  was  excluded.  IJtM, 
no  error;  that  defendant  could  not 
set  up  a  situation  it  had  wrong- 
fully created  as  an  excuse  for  dis- 
regarding its  duty.  Id, 

14.  A  railroad  company  does  not  dis- 
charge its  whole  duty  to  the  public 
or  its  servants  by  merely  framing 
and  publishing  ^proper  "rules  for 
the  conduct  of  its  business  and. 
the  guidance  and  control  of  its 
servants;  it  is  also  required  to  ex- 
ercise .such  a  supervision  over  them 
and  the  prosecution  of  its  business 
as  to  have  rea.son  to  believe  that  it 
is  being  conducted  in  pursuance 
of  such  rules.  WJiittaker  v.  D.  & 
II  C.  Co.  544 
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15.  Its  duty,  in  respect  to  the  em- 
ployment of  seryants,  is  not  satis 
ned  by  the  hiring  of  capable  and 
competent  persons  in  the  first  in- 
stance; it  must  also  exercise  such 
an  oversight  and  supervision  of 
them  that,  if  a  servant  becomes 
liabitually  or  notoriously  incompe- 
tent or  unfit,  from  carelessness  or 
bad  habits,  to  perform  his  duties, 
it  will  disc^over  and  guard  against 
it,  and  if  it  fails  to  do  this  it  is 
liable  to  another  servant  for  in- 
jui'ies  caused  by  the  negligent  acts 
of  the  incompetent  servant.       Id, 

16.  It  is  not  necessary  that  such  in- 
competency should  be  brought  to 
the  knowledge  of  the  company;  if 
it  has  continued  for  such  a  length 
of  time  that  a  careful  and  diligent 
supervision  would  have  discovered 
it,  it  is  chargeable  with  notice  of 
its  existence.  Id. 

17.  In  an  action  to  recover  damages 
for  alleged  negligence,  causing  the 
death  of  W.,  plaintiff's  intestate, 
it  appeared  that  the  death  resulted 
from  a  collision  in  the  ni^ht-tinie, 
between  a  freight  tram  upon 
which  W.  was  employed  as  fire- 
man and  an  engine  left  standing 
on  defendant's  main  track,  in  vio- 
lation of  one  of  its  rules,  by  its 
engineer  while  waiting  for  orders. 
There  was  evidence  that  said  en- 
gineer and  other  engineers  had  for 
at  least  a  year  been  in  the  habit  of 
frequently  disobeying  said  rule. 
The  complaint  was  dismissed. 
Held,  error;  that  the  question  of 
defendant's  negligence  should 
have  been  submitted  to  the  jurv. 

Id. 

18.  The  freight  train  had  been  or- 
dered to  run  into  the  yard  at  the 
station  where  the  accident  hap- 
pened, ahead  of  the  schedule  time, 
and  was  running  at  the  time  from 
seven  to  ten  miles  an  hour;  the  j 
night  was  dark  and  foggy;  the 
engineer  of  the  engine  (iriiwing 
the  train  testified  that  he  gave  the 
usual  signal  of  the  train's  approach 
by  a  sharp  whistle  about  a  half 
mile  from  the  yard  and  rang  his 
bell  continuously;  that  he  kept  a 
sharp  l(X)kout  for  objects  on  the 
track  ahead;  that  the  stationary 
engine  had  no  light  which  could 
be  seen,  and  he  did  not  see  it  until 


he  arrived  within  sixty  or  seventy 
feet,  when  he  discovered  it  by  the 
reflection  of  his  own  head-light, 
when  it  was  too  late  to  stop  the 
train  or  for  him  or  W.,  who  was 
engaged  in  the  performance  of  his 
duties,  to  escape.  Held,  that 
neither  the  engineer  nor  K.  were 
chargeable  with  negligence.      Id, 

19.  It  was  claimed  on  the  part  of 
defendant  that  the  company's  rules 
forbid  a  train  from  running 
through  a  yard  at  a  greater  speed 
than  four  miles  an  hour,  tield, 
that  assuming  there  was  evidence 
of  such  rule,  it  was  not  clear  that 
the  rate  of  speed,  or  any  want  of 
care  or  caution  in  running  the 
freight  train,  contributed  to  tlie 
accident;  and  that  the  question 
should  have  been  submitted  to  the 
jury.  Id. 

20.  The  general  rule  that  a  master 
owes  to  his  servant  the  duty  to 
keep  a  machine  or  appliance  used 
by  the  latter  in  order,  and  that  he 
cannot  delegate  the  duty  so  as  to 
escape  responsibility,  does  not  ap- 
ply to  defects  arising  in  its  daily 
use,  which  are  not  of  a  i)ermanent 
character  and  do  not  require  the 
help  of  skilled  mechanics  to  repair, 
but  which  may  ea.sily  be  and  are 
usually  remedied  by  the  workmen, 
and  to  repair  which  proper  and 
suitable  materials  are  supplied. 
Cregany.  Mantori.        ^  568 

21.  C,  plaintiff's  intestate,  an  em- 
ploye of  defendants,  was  killed  by 
the  breaking  of  a  rope  called  a 
**  fall,"  attached  to  a  derrick,  used 
in  hoisting  buckets  of  coal  from 
the  hold  of  a  vessel.  In  an  action 
to  recover  damages  for  alleged 
negligence  causing  the  death,  it 
appeared  that  defendants  kept  on 
hand  an  adequate  supply  of  these 
falls  of  the  best  and  most* approved 
kind;  that  the  fall  in  use  was  in 
full  view  of  the  employes  and 
would  disclose  any  approaching 
weakness  on  the  surface  before 
becoming  rotten  within,  and  they 
were  able  to  know  how  long  it  had 
been  uschI  and  whether  prudence 
required  it  to  be  changed.  The 
new  falls  were  kept  under  cover, 
locked  up,  but  were  supplied  when 
called  for.     Applications  for  tlie 
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falls  were  iisiitilly  made  by  the  en- 
gineer or  his  assistant;  but  any  of 
the  employes  were  at  liberty  to  call 
for  a  new  fall,  and  it  did  not  ap- 
pear any  such  call  had  ever  been 
refused.  The  engineer  examined 
the  fall  a  day  or  two  before  the 
accident  and  deemed  it  sjife.  The 
court  charged  that  it  was  the  duty 
of  the  master  to  watch  the  rope 
used  by  his  servants  and  its 
changes  of  condition;  that  the  en- 
gineer was  his  agent  and  deputy 
for  such  purpose,  and  any  negli- 
gence on  his  part  was  that  of  the 
master.     Held,  error.  1(L 

22.  In  an  action  by  plaintiff,  a  car 
repairer  in  defendant's  employ,  to 
recover  damages  for  injuries  re- 
ceived while  working  under  one 
of  its  disabled  cars,  it  appeared 
that  defendant's  assistant  yardmjis- 
ter,  wlio  had  charge  of  the  switch 
engine  and  the  handling  of  cars 
in  tlie  yard,  switched  upon  the 
track,  on  w^hich  the  disabled  car 
stood,  another  car  which,  coming 
into  collision  with  the  former, 
caused  the  damages  complained 
of.  TIk?  rules  of  defendant  pro- 
vided that  car  repairers  must  see 
that  they  are  protected  by  a  red 
flag  when  under  and  between  the 
cars,  on  perceiving  which  the  en- 
gineer must  immediately  stop  his 
train  before  passing  it.  It  v/.,s 
also  provided  that:  *'  All  employes 
of  the  company  are  expected  and 
required  in  all  cases  to  exercise 
the  greatest  care  and  watchfulness 
to  prevent  injury  or  damage  to 
person  or  property.  *  *  *  In  all 
cases  of  doubt  to  adopt  the  safe 
course."  Every  employe  was  re- 
quired to  acquaint  himself  with 
the  rules  and  directions  and  have 
a  copy  of  them  in  his  possession. 
The  rules  were  printed  on  the 
backs  of  time  tables,  whicli  were 

'  kept  for  distribution  among  the 
employes  at  all  points ;  plaintiff 
knew  "the  custom  and  regulation 
in  regard  to  hanging  out  a  red 
flag  and  observed  it.  Held,  that 
there  was  no  proof  of  neglect  on 
the  part  of  defendant  to  make  and 
promulgate  suitiible  rules  for  the 
information  and  government  of  its 
employes ;  and  that  the  submis 
sion  of  that  question  to  the  jury 
was  error.  CorDntn  v.  1).,  L.  tf- 
W,  R.  R.  Co.  678  i 


3.  Also  held,  that  plaintiff's  injuries 
were  caused  by  the  negligence  of 
a  co-servant,  and  so  he  was  not  en- 
titled to  recover.  Id, 


NEW  TRIAL. 

1.  The  provision  of  the  Code  of 
Civil  Procedure  (oubd.  1.  §  191, 
Code  Civ.  Pro.)  prohibiting  a  re- 
view in  the  Court  of  Appeals  of  an 
order  of  General  Term  granting  a 
now  triid.  except  upon  a  stipula- 
tion for  judgment  absolute  in  case 
of  an  atli nuance,  includes  actions 
of  ejectment.  Roberts  v.  Baum- 
garten.  336 

2.  Upon  the  trial  of  an  action  of 
ejectment,  judgment  was  awarded 
upon  findings  of  fact,  in  favor  of 
the  plaintiff,  which,  upon  appeal, 
was  reversed  by  the  General  Term 
and  a  new  trial  ordered.  Plain- 
tiff appealed  to  the  Court  of  Ap- 
peals, giving  the  required  stipula- 
tion, for  judgment  absolute  in 
case  of  affirmance.  The  order 
was  aflirnied  and  judgment  abso- 
lute duly  entered  in  the  court  be- 
low against  plaintiff  upon  the  re- 
mitt  ur.  Held,  that  the  plaintiff, 
by  the  stipulation,  waived  the 
right  to  a  new  trial  given  by  the 
Code  of  Civil  Procedure  (§§*1524, 
1525)  to  a  party  in  such  an  actioa 
against  whom  a  judgment  hasbeea 
rendered;  that  the  judgment  here 
was  not  based  upon  the  trial  of  an 
issue  of  fact,  but  soley  upon  the 
consent  of  the  party  making  the 
stipulation;  and  that  the  right  of 
review  secured  by  the  stipulation 
was  a  sufficient  consideration  for 
it.  Id. 


NEW  YORK  (CITY  OF). 

1.  By  the  charter  of  the  city  of  New 
York  (Chap.  410,  Laws  of  1882), 
no  power  is  given  to  the  munici- 
pality to  aasess  the  property  of  a 
street  railroad  company  for  an  Im- 
provement of  a  street  through 
which  the  road  runs.  The  power 
given  by  it  to  the  board  of  assess- 
ors (§  898)  to  assess  for  that  pur- 
pose *'  upon  the  property  bene- 
fited in  the  manner  authorized  bv 
law,"  is  limited  (§  878)  to  the 
houses    and    lots    benefited,   and 


INDEX. 


745 


upon  the  owners  and  occupants  of 
these  alone  can  the  assessment  be 
imposed.     People  ex  rel.  v.  Gilon. 

147 

^.  The  provision  of  said  charter 
(§  8»9)  included  in  the  title  (3)  in 
reference  to  "  vacating  and  modi- 
fying assessments,"  which,  after 
providing  that  certain  specified 
omissions  and  defects  shall  not  be 
sufiicient  reason  for  vacating  or 
setting  aside  an  assessment,  de 
Clares  '  *  that  all  property  in  said 
city  benefited  by  any  improve- 
ment *  ♦  *  shall  be  liable  to 
assessment  for  such  improve- 
ment," was  not  intended  to  intro- 
duce a  new  class  of  subjects  for 
taxation,  or  to  extend  the  pow^er 

•  given  by  the  preceding  provisions; 
it  applies  only  to  such  property  as 
had  previously  been  defined,  and 
such  as  the  municipal  authorities 
were  permitted  to  assess.  Id. 

3.  The  amendment  of  1887  (Chap. 
262,  Laws  of  1887),  to  the  provis- 
ion of  the  New  York  City  Con- 
solidation Act  (^  690,  chap.  410, 
Laws  of  1882),  giving  to  the  com- 
missioners of  public  parks  of  said 
city  the  power  to  api)oint  a  park 
police,  which  amendment  provides 
for  the  imposition  of  certain  penal- 
ties upon  conviction  of  specified 
offenses  and  for  a  deduction  of  pay 
in  case  of  "  sickness  or  other  dis- 
ability, physic^il  or  mental,"  is  not 
such  a  restriction  upon  the  power 
of  removal  by  such  commissioners 
as  to  prevent  the  summary  dis- 
missal of  a  member  of  such  police 
when  incapacitated  from  service 
by  physical  disability;  nor  does 
the  omission  from  the  amendatory 
iictof  the  provision  of  the  onginal 
act,  declaring  that  the  board  might 
discharge  members  of  the  force  at 
pleasure,  operate  to  take  away  that 
power.     People  ex  r el.  y.liobb.    180 

4.  Where,  therefore,  a  member  of 
the  park  police,  upon  the  report 
of  an  expert  in  mental  diseases 
that  he  was  suffering  from  an  in-, 
curable  disease  of  the  brain  and  it 
would  be  unsafe  to  continue  him 
AS  a  member  of  such  police,  was 
dismissed  therefrom  by  the  board 
of  park  commissioners,  held,  that 
such  action  was  within  the  power 
of  tlie  commissioners;   that  it  was 


not  necessary  to  prefer  formal 
charges  or  to  institute  an  inquiry 
in  the  nature  of  a  trial  thereon.  Id, 

5.  The  provision  of  the  act  of  1858. 
"  to  punish  frauds  and  to  suppress 
mock  auctions "  (§  3,  chap.  138, 
Laws  of  1858),  which  requires  all 
auctioneers  doing  business  in  the 
city  and  county  of  New  York  to 
obtain  from  the  mayor  a  license 
on  filing  a  bond  as  prescribed,  did 
not  nor  docs  the  similar  provision 
of  the  New  York  Consolidation 
Act  of  1882  (§  113,  chap.  5  of  chap. 
410,  Laws  of  1882),  which  has 
superseded  that  of  1853,  make  it 
obligatory  upon  the  mayor  to 
grant  a  license  to  any  person  ap- 
plying therefor  and  filing  the  bond 
required;  but  by  necessary  im- 
plication authorizes  him  to  refuse 
a  license  to  any  person  whose 
character  and  qualifications  are 
not  satisfactory  to  him  or  where 
in  his  judgment  public  interest 
requires  it.    People  ex  rel.  v.  Grant. 

473 

6.  The  exercise  of  this  discretion  on 
the  part  of  the  mayor,  i.s  not  sub- 
ject to  supervision  or  control.   Id. 

7.  Accordingly,  Md,  that  an  appli- 
cation for  a  mandamus  to  compel 
the  mayor  to  issue  a  license  to  one 
who  had  filed  the  bond  required 
was  properly  denied.  Id. 

8.  The  chamberlain  of  the  city  of 
New  York  is  not  prohibited  by 
the  act  of  1866,  regulating  the  de- 
posit of  money  in  said  city  (Chap. 
628,  Laws  of  1866),  from  making 
an  agreement  with  a  bank,  desig- 
nated under  said  act,  for  the  pay- 
ment by  it  of  interest  on  deposits, 
and  such  an  agreement  is  not 
against  public  policy.  Mayor,  etc. , 
V.  Nat.  Bway  Bank.  665 

9.  It  seeins  if  such  an  agreement  is 
not  within  the  power  of  the 
chamberlain,  the  bank  having  re- 
ceived the  benefit  of  it,  is  bound 
thereby  and  will  not  be  permitted 
to  assert  its  invalidity.  Id, 


NEW  YORK  (HARBOR). 

1.  While  by  the  compact  made  in 
1833  between  the  states   of  New 
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York  and  New  Jersey,  the  middle 
of  the  North  river  is  aeclared  to  be 
the  boundary  between  the  two 
states,  yet  as  by  it  (Art.  3).  exclu- 
sive jurisdiction  of  and  over  all 
the  waters  of  the  bay  of  New 
York  and  of  the  Hudson  river 
within  certain  limits,  is  given  to 
the  state  of  New  York,  that  state 
has  jurisdiction  to  pass  a  law  sub- 
jectmg  persons  to  liability  for  cer- 
tain acts  done  in  the  waters  em- 
braced in  those  limits,  although 
within  the  boundaries  of  New 
Jersey,  as  so  fixed.  Ferguson  v. 
Btm.  459 

2.  Where,  therefore,  in  an  action  to 
recover  a  penalty  for  an  alleged 
violation  of  the  statutory  pro- 
vision (§  8,  chap.  414,  Laws  of 
1885,  amending  chap.  604,  Laws 
of  1875),  prohibiting  the  deposit 
of  any  material  dredged  or  exca- 
vated from  a  slip,  basin  or  other 
place  in  the  North  or  East  rivers, 
or  in  the  bay  of  New  York,  *'  with- 
in the  jurisdiction  of  the  state 
of  New  York,"  it  appeared  that 
defendants  discharged  into  the 
waters  of  the  North  river,  at  a 
point  about  one-fourth  of  a  mile 
from  the  New  Jersey  shore  and 
within  the  limits  specified  in  the 
compact,  dredgings  from  a  slip, 
held,  that  the  state  of  New  York 
had  jurisdiction  to  enact  the  pro- 
vision; and  that  defendants  were 
liable  to  the  penalty  prescribed  for 
its  violation.  Id. 


NOTICE. 

A  lease  for  a  term  of  five  years  con- 
tained a  provision  for  an  extension 
thereof  for  tvyo  years,  provided 
the  lessee,  three  months  before 
the  expiration  of  the  original 
term,  gave  the  lessor  a  wmtten 
notice  of  his  desire  to  so  extend  it. 
The  lessee  served  a  notice,  in  writ- 
ing, as  prescribed,  adding  that,  if 
the  lessor  cliose,  they  would  regard 
the  lease  as  extended  two  years 
and  a  half.  The  lessor  answered 
acknowledging  the  lessee's  right 
to  an  extension  for  two  years,  but 
refused  to  grant  the  extension  for 
tlie  extra  six  months.  ITdd,  that 
the  notice  was  sufticient  to  extend 
the  term  for  the  two  years.  Chaur- 
tHrliiiii  V.  Dunlop,      "  45 


NUISANCE, 

1.  Where  the  owner  of  premise* 
knows,  or,  by  tbe  exercise  of  rea- 
sonable care,  can  afloertain  that 
they  have  upon  them  a  nuisance, 
dangerous  to  the  public  or  an  ad- 
join mg  owner,  it  is  his  duty  to 
abate  it  before  leasing  the  prop- 
erty; if  he  leases  without  doing 
thfs,  he  is  liable  to  respond  in 
damages  to  anyone  injured  in  con- 
sequence of  the  nuisance;  and  this 
is  so,  although  he  did  not  create 
the  nuisance.  Itmlin  v.  Standard 
Oil  Co.  514 

2.  The  same  liability  rests  upon  a 
tenant  who  sublets  the  premises 
knowing  or  being  chargeable  with 
knowledge  of  the  existence  of  the 
nuisance.  Id. 

3.  Responsibility  for  such  a  nuisance 
is  not  impose!!  upon  the  tenant 
simply  by  his  acceptance  of  a 
lease,  and  to  establish  a  liability 
on  his^part.  it  must  be  shown  that 
he  had  notice  of  the  existence  of 
the  nuisance,  or  that  time  enough 
had  elapsed  in  which  he  could 
have  obtained  knowledge  thereof 
by  the  exercise  of   proper  care. 

Id. 

4.  As  to  whether  the  rule  holding  a 
tenant  liable  applies  in  case  uf  one- 
who  leases  and  has  possession 
of  but  part  of  a  structure,  and 
where  the  nuisance  consists  in  the 
dangerous  condition  of  a  main 
wall  of  the  structure,  quare.      Id. 


OFFICE  AND    OFFICERS. 

1.  When  the  power  of  appointment 
to  an  oftice  is  conferred  in  general 
terms  and  without  restriction,  and 
tlie  duration  of  the  term  of  ofllce 
is  not  fixed  by  the  Constitution  or 
by  statute,  the  office  is  held  only 
during  the  pleasure  of  the  au- 
thority making  the  appointment, 
and  it  may  remove  the  appointee 
at  anytime.  (State  Const,  art.  10^ 
§  3.)    People  ex  rd.  v.  Ifobb.       180 

2.  The  amendment  of  1887  (Chap. 
262,  Laws  of  1887),  to  the  provi.sioa 
of  the  New  York  City  Consolida- 
tion Act  (§  69(),  Chap.  410,  Laws  of 
1882)  giving  to  the  commissioners 
of  public  parks  of  said  city  the 
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power  to  appoint  a  park  police, 
which  amendment  provides  for 
the  imposition  of  certain  penalties 
upon  conviction  of  epecified  of- 
fenses and  for  a  deduction  of  pay 
in  case  of  "  sickness  or  other  disa- 
bility, physical  or  mental."  is  not 
such  a  restriction  upon  the  power 
of  removal  by  such  commissibners 
as  to  prevent  the  summary  dis- 
missal of  a  member  of  such  police 
when  incapacitated  from  service 
by  physical  disability;  nor  does  the 
omission  from  the  amendatory  act 
of  the  provision  of  the  oriffnal  act, 
declaring  that  the  board  might 
discharge  members  of  the  force 
at  pleasure,  operate  to  take  away 
that  power.  Id. 

3.  Where,  therefore,  a  member  of  the 
park  police,  upon  the  report  of  an 
expert  in  mental  diseases  that  he 
was  suffering  from  an  incurable 
disease  of  the  brain  and  it  would 
be  unsafe  to  continue  him  as  a 
member  of  such  police,  was  dis- 
missed therefrom  by  the  board  of 
park  commissioners,  Jield,  that 
such  action  was  within  the  power 
of  the  commissioners;  that  it  was 
not  necessary  to  prefer  formal 
charges  or  to  institute  an  inquiry 
in  the  nature  of  a  trial  thereon. 

Id. 

4.  A  commissioned  officer  of  the  uni- 
formed militia  of  the  state,  ren- 
dered supernumerary  by  the  dis- 
band ment  of  the  organization 
under  and  in  pursuance  of  the 
Military  Code  (§  ^,  chap.  299, 
Laws  of  1883),  is  not  thereby  re- 
moved from  office  within  the  mean- 
ing of  the  provision  of  the  State 
Constitution  (Art.  11,  §  3),  which 
declares  that  no  commissioned 
officer  in  the  militia  shall  be  re- 
moved from  office  unless  by  the 
senate,  on  recommendation  by  the 
governor,  or  by  the  decision  of  a 
court-martial.  The  officer  does 
not,  by  the  disbandment,  lose  his 
rank  or  commission;  he  is  simply 
relieved  from  active  service  until 
again  assigned  to  duty,  or  ap- 
pointed, or  elected  to  another  com- 
mand. (^  44,  as  amended  by  chap. 
332,  Laws  of  1888.)  Fmpk  (x  nl. 
V.  mil,  497 

6.  A  municipal  officer  unlawfully 
removed  from  office,  to  which  an- 


other person  has  been  appointed, 
and  who  has  not  by  certiorari,  or 
otherwise,  obtained  a  reversal  of 
the  order  of  removal  or  a  reinstate- 
ment, but  who  has  acquiesced  in 
such  removal,  cannot  recover  from 
the  corporation  the  compensation 
incident  to  the  office  accruing  after 
his  removal  and  during  the  period 
in  which  he  performed  no  service. 
The  question  as  to  the  title  to  the 
office  cannot  be  tried  in  an  action 
to  recover  the  salary.  Hagan  v. 
City  of  Brooklyn.  643 

PARTIES. 

1.  Plaintiff's  complaint  alleged,  in 
substance,  that  she  is  a  resident  of 
this  state,  and  defendant  is  a 
domestic  corporation  operating  a 
line  of  railroad  extending  into  the 
state  of  Pennsylvania;  that  plain- 
tiff's husband  was  killed  in  that 
state  through  the  negligence  of 
defendant;  that  the  statutes  of  sjiid 
state  give  a  right  of  action  in  such 
case  for  the  mjury  sustained,  to 
the  widow  for  her  own  benefit  and 
that  of  the  children  of  decedent, 
and  that  such  statute  is  of  similar 
import,  to  the  law  in  this  state. 
lleldy  that  the  action  was  properly 
brought  by  the  widow,  as  such, 
not  as  administratrix,  as  it  is  the 
cause  of  action  created  and  arising 
in  the  state  of  Pennsylvania  w-hich 
is  enforced,  and  so,  the  action  must 
be  prosecuted  in  the  name  of  the 
party  to  whom  alone  the  right  of 
action  belongs.  Wooden  v.  W.  X. 
r.,  etc.,  B.  B,  Co.  10 

2.  In  an  action  by  trustees  of  an  ex- 
press trust  against  a  stranger, 
alleged  to  have  in  his  possession  or 
to  be  liable  to  account  for  property 
belonging  to  the  trust  estate,  to  re- 
duce such  property  to  possession 
or  to  subject  it  to  their  control, 
or  for  an  accounting,  unless  the 
action  involves  and  requires  the 
determination  of  rights  as  between 
the  beneficiaries  themselves,  or  as 
between  them  and  the  trustees,  it 
is  iiot  necessary  to  make  them  i)nr- 
ties(Code  Civ.*  Pro.  g  449),  ami  in 
the  absence  of  fraud  or  collusion 
they  are  bound  by  the  result.  In 
re  kraut.  "  201 

3.  AVhere  a  plaintiff  in  an  t-cpiity 
action  knows  that  a  third  p«.rson 
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claims  an  interest  in  the  subject- 
matter,  but  does  not  know  the 
nature,  extent  or  merits  of  the 
claim,  these  facts  may  be  stated, 
the  claimant  called  in  as  a  party 
and  required  to  disclose  his  alleged 
interest.     TowimendY.  Bogcrt,    370 

4.  Where,  in  an  action  of  partition 
brought  by  one  of  several  tenants 
in  common,  the  complaint  alleged 
tiiat  the  property  was  of  such  a 
character  and  so  situated  as  to 
make  actual  partition  impossible 
except  with  grave  injury  to  the 
iiiterests  of  the  owners,  and,  there- 
fore, asked  a  sale  and  division  of 
the  proceeds,  and  other  parties 
besides  plaintiff's  co-tenants  were 
made  defendants,  the  complaint 
alleging  that  said  parties  **  claim 
some  right,  title  or  interest  in  said 
premises,  the  exact  nature  of  which 
is  unknown  to  the  plaintiff  and 
which  is  a  cloud  upon  the  title  to 
siiid  premises,"  and  asking  that 
they  be  adjudged  to  have  no  inter- 
est m  the  property,  held,  that  such 
other  persons  were  properly  made 
parties  defendant,  and  the  com- 
plaint stated  a  good  cause  of  action 
against  them;  that  if  the  interest 
claimed  by  either  of  said  defend- 
ants was  of  such  a  nature  as  to  be 
totally  unaffected  by  the  partition 
sought,  this  should  be  asserted  by 
answer;  and  that  each  of  said  de- 
fendants should  in  the  same 
manner  disclose  his  alleged  in- 
terest. Id. 

PARTITION. 

1.  Prima  facie,  and  in  the  absence  of 
a  contEary  explanation,  all  persons 
who  either  are  or  claim  to  be  in- 
terested in  premises  sought  to  be 
partitioned  are  affected  by  a  de- 
mand for  a  sale  and  division  of  the 
proceeds;  the  cause  of  action 
pleaded  affects  or  concerns  them, 
and  so,  becomes  a  good  cause  of 
action  for  a  partition  as  against 
them.     Ihicnmnd  v.  Bogtrt.       370 

2.  Where,  therefore,  in  an  action  of 
partition  brought  by  one  of  sev- 
eral tenants  in  common,  the  com- 
plaint alleged  that  the  property 
was  of  sucii  a  character  and  so  sit- 
uated as  to  make  actual  i)artition 
impossible  except  with  grave  in- 
jury to  the  interests  of  the  owners. 


and,  therefore,  asked  a  sale  and 
division  of  the  proceeds,  and  other 
parties  besides  plaintifTs  co-ten- 
ants were  made  defendants,  the 
complaint  alleging  that  said  parties 
"claim  some  right,  title  or  inter- 
est in  said  premises,  the  exact 
nature  of  which  is  unknown  to 
the  plaintiff  and  which  is  a  cloud 
upon  the  title  to  said  premises," 
and  asking  that  they  be  adjudgded 
to  have  no  interest  fn  the  property, 
liHd,  tliat  such  other  persons  were 
properly  made  parties  defendant, 
and  the  complaint  stated  a  good 
cause  of  action  against  them;  that 
if  the  interest  claimed  by  either  of 
said  defendants  was  of  such  a 
nature  as  to  be  totally  imaffected 
by  the  partition  sought,  this  should 
be  asserted  by  answer;  and  that 
each  of  stiid  defendants  should  In 
the  same  manner  disclose  his  al- 
leged interest.  Id. 


PARTNERSHIP. 

1 .  Where  a  loan  is  ma<le  by  a  firm 
to  one  of  its  members,  in^  case  no 
time  of  payment  is  set/ the  law 
implies  a  promise^  on  the  part  of 
the  borroM'er  to  pay  upon  demand 
without  going  into  an  accounting. 
Bank  Br.  M.  Am.   v.   Delafitld. 

410 

2.  It  seemn  an  action  is  maintainable 
by  the  firm  against  the  borrowing 
member  to  recover  the  sum  loaned. 

Id. 

3.  Where  in  an  action  to  recover  a 
loan  from  a  copartnership  to  one 
of  its  members,  brought  by  an  as- 
signee thereof,  upon  the  trial  an 
examination  into  the  firm  account 
was  so  far  had  as  to  show  that  the 
defendant  was  indebted  to  tlie  firm 
in  a  sum  largely  in  excess  of  the 
money  sued,  fidd,  that  plaintiff 
was  entitled  to  maintain  the  action. 

Id. 

4.  Defendant  denied  that  the  trans- 
action was  a  loan,  and  the  testi- 
mony upon  this  issue  was  conflict- 
ing. Upon  the  trial,  the  plaintiff, 
under  objection  and  exception, 
was  permitted  to  introduce  a  letter 
from  one  of  the  members  of  the 
lirm  to  defendant,  in  which  the 
writer  assumed  to  rehearse  the  cir- 
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cumstances,  and  stated  that  de- 
fendant had  accepted  the  money 
as  a  loan.  It  did  not  appear  that 
defendant  answered  this  letter. 
Held,  that  it  was  not  competent 
evidence,  as  it  was  a  mere  declara- 
tion of  the  w^riter,  assuming  in  his 
own  behalf  to  characterize  and  de- 
termine the  nature  of  the  transac- 
tion; that  the  failure  to  answer 
w^as  not  an  admission  of  the  facts 
stated;  and  that  the  error  required 
a  reversal.  Id. 

5.  The  letter  called  attention  to  the 
fact  tliat  a  draft  had  been  drawn 
upon  defendant  by  the  firm  for  the 
sum  in  question.  Defendant's 
answer  admitted  that  lie  had  no- 
tice of  the  assignment  of  the 
firm  claim,  and  the  draft  itself  had 
been  presented  and  payment  re- 
fused. Held,  that  the  letter  was 
not  admissible  as  a  notice  of  the 
assignment,  as  there  was  no  ques- 
tion of  notice.  Id. 


PEOPLE. 

See  State. 


PENAL  CODE. 

29.  People  v.  Kief. 
278.  People  v.  Connor. 
715.  People  v.   Wood. 


PENALTY. 


661 

278 
249 


In  an  action  to  recover  a  penalty  for 
an  alleged  violation  of  the  statu- 
tory provision  (i^  8,  chap.  414, 
Laws  of  188o,  amending  chap.  604, 
Laws  of  1875),  prohibiting  the  de- 
posit of  any  material  dredged  or 
excavated  from  a  slip,  basin  or 
other  place  in  the  North  or  East 
rivers,  or  in  the  bay  of  New  York 
"within  the  iurisdiction  of  the 
state  of  New  York,"  it  appeared 
that  defendants  dis(;hargeu  into 
the  waters  of  the  North  river,  at  a 
point  about  one-fourth  of  a  mile 
from  the  New  Jersey  shore  and 
within  the  limits  specified  in  the 
compact,  dredgings  from  a  slip, 
h£ld,  that  the  state  of  New  York 
had  jurisdiction  to  enact  the  pro- 
vision; and  that  dcfen(hints  were 
liable  to  the  penalty  prescribed  for 
its  violation.     Fcrgiu^iju   v.    How. 


PLEADING. 

1.  A  cause  of  action  will  be  deemed 
to  be  stated  in  a  complaint  when- 
ever sufllcient  facts  to  sustain  an 
action  can  be  fairly  gathered  from 
all  the  averments,  although  the 
statement  of  them  may  be  argu- 
mentative and  the  pleading  de- 
ficient in  technical  language. 
/Sanders  v.  Soutter.  193 

2.  The  complaint  in  an  action  by  a 
taxpaver  of  a  municipality  under 
the  Code  of  Civil  Procedure 
(§  1925)  is  not  sufficient  which  con- 
tains simply  averments  that  officials 
of  the  municipality  have  entered 
into  and  propose  to  carry  out  a 
contract  for  the  purchase  of  prop- 
erty, w^ithin  their  authority,  but  at 
an  extravagant  price  and  without 
the  exercise  of  proper  care  and 
prudence,  in  the  absence  of  allega- 
tions of  any  fraud,  collusion  or 
bad  faith  on  the  part  of  the  officials 
and  this,  although  the  complaint 
contains  averments  of  fraud  on  the 
part  of  the  vendor;  in  adddition 
thereto  it  must  be  averred  that  the 
officials,  in  tlie  face  of  explanation 
and  knowledge  of  the  fraud,  per- 
sist in  carrying  out  the  contract, 
ZiegUr  v.  Chapin.  342 

3.  The  rules  of  pleading  in  equity, 
while  the  same  in  fonn  with  those 
in  actions  at  law,  are  broader  and 
more  elastic  by  reason  of  the  char- 
acter  of  the  relief  which  may  be 
sought  and  given,  and,  as  a  gen- 
eral rule,  all  persons  materially  in- 
terested, either  legally  or  bene- 
ficially, in  the  subject-matter  of  a 
suit  in  equity,  are  proper  parties  to 
it,  so  that  there  may  be  a  complete 
decree  binding  all.  Toicnsend  v. 
Bf^gert.  87() 

4.  Where  a  plaintiff  in  such  an  ac- 
tion knows  that  a  third  person 
claims  an  interest  in  the  subject- 
matter,  but  does  not  know  the  na- 
ture, extent  or  merits  of  the  claim, 
these  facts  may  be  stated,  the 
claimant  called  in  as  a  party  and 
required  to  disclose  his  alleged  in- 
terest. Id. 

5.  This  rule  applies  to  actions  of 
partition,  and  while,  under  the 
C(h1c  of  Civil  Procedure  (iS  1542). 
it  is  reijuired   that  the  rights   of 
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the  parties  be  stated  "so  far  as 
they  are  known  to  the  plahitiffs," 
where  the  interests  of  a  claimant 
are  not  known,  it  may  properly 
and  can  only  be  described  as  a 
"  Id. 


POLICE. 

1.  Tlie  amendment  of  1887  (Chap. 
26a,  Laws  of  1887),  to  the  provis- 
ion of  the  New  York  City  Consoli- 
dation Act  (§  690.  chap.  410,  Laws 
of  1882)  giving  to  the  conmiission- 
ers  of  public  parks  of  said  city  the 
power  to  appoint  a  park  police, 
which  amendment  provides  for 
the  imposition  of  certain  penalties 
upon  conviction  of  specitied  of- 
fenses and  for  a  deduction  of  pay  in 
case  of  "  sickness  or  other  disabil- 
ity, physical  or  mental,"  is  not  such 
a  restriction  upon  the  power  of  re- 
moval by  such  commissioners  as  to 
prevent  the  summary  dismissal  of 
a  member  of  such  police  when 
incapacitated  from  service  by 
pliysical  disability;  nor  does  the 
omission  from  the'  amendatory  act 
of  the  provision  of  the  original  act, 
declaring  that  the  board  might 
discharge  members  of  the  force  at 
pleasure,  operate  to  take  away 
that  power.    Pe^/pk  ex  rel.  v.  Hobb. 

180 

2.  AVhere,  therefore,  a  member  of 
the  park  police,  upon  the  report 
of  an  expert  in  mental  diseases 
that  he  was  suffering  from  an  in- 
.  curable  disease  of  the  brain  and  it 
would  be  unsafe  to  continue  him 
as  a  member  of  such  police, 
was  dismissed  therefrom  by  the 
board  of  park  commissioners*  Md, 
that  such  action  was  within  the 
power  of  the  commissioners;  that  it 
was  not  necessary  to  prefer  formal 
charges  or  to  institute  an  inquir}- 
in  the  nature  of  a  trial  thereon. 

Id. 

PRACTICE. 


1.  In  an  equity  action,  where  a  ques- 
tion of  fact  covering  the  whole 
case  it  submitted  to  tlie  jury,  and 
the  right  to  the  equitable  relief 
sought  follows  upon  the  adoption 
by  the  court  of  the  findings  of 
tlie  jury,  the  court  may  at  once, 
upon    adoption    of.    the    finding. 


direct  judgment  without  further 
trial.      Hrjoker  v.  City  of  Bochester. 

6a5 

2.  In  such  case  the  omission  of  the 
court  to  make  findings  of  fact  and 
law  is  an  irregularity  merely;  the 
remedy  of  the  defeated  party,  if 
he  is  entitled  to  any  relief,  is*  by 
motion,  not  by  appeal.  Id. 

See  Appeal. 

Criminal  Trial. 
Motions  and  Orders. 
Pleadings. 
Trial. 


PRESUMPTIONS. 

1.  No  presumption  of  the  delivery 
of  a  deed  can  arise  from  an  unau- 
thorized record  thereof,  made  half 
a  century  after  it  was  executed, 
shown  to  have  originated  in-  a 
mistake.     Cumvck  \,  Tweedy.      81 

2.  Where  a  loan  is  made  by  a  firm  to 
one  of  its  members,  in  case  no  time 
of  payment  is  set,  the  law  implies 
a  promise  on  the  part  of  the  bor- 
rower to  pay  upon  demand  without 
going  into  an  accounting.  Bank 
Br.  No.  Am.  v.  Ddnfidd:         410 

3.  The  requirement  that  a  person 
must  secure  leave  from  some  other 
one  to  entitle  him  to  exercise  a 
right  carries  with  it,  by  necessary 
implication,  a  discretion  upon  the 
part  of  the  other  to  refuse  it,  if  in 
his  judgment  it  is  improper  or  un- 
wise to  give  the  required  consent. 
People  ex  rel.  v.  Grant.  473 

4.  When  proof  of  a  law  of  a  foreign 
stat«  has  been  given  from  a  publi- 
cation made  under  authority  of  the 
government  of  that  state,  in  the 
absence  of  equally  good  evidence 
that  it  has  been  changed  or  re- 
pealed, it  is  to  be  considered  as  the 
existing  law.     In  re  Hush.         537 


PRIVILEGED  COMMUNICA- 
TIONS. 

The  provision  of  the  Penal  Code 
(§  715),  providing  that  neither  a 
husband  nor  wife  can  be  compelled 
to  di.sclosoa  confidentihl  communi- 
cation made  by  one  to  the  other 
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during  their  marriage,  does  not 
leave  the  matter  entirely  to  the 
discretion  of  the  witness,  but  the 
other  party  interested  may  object 
to  any  such  communication,  and 
upon  such  objection  being  made, 
the  witness  cannot  be  compelled, 
and  has  no  right,  to  make  the  dis- 
closure.    Pe^^  V.  Wood.  249 


PUBLIC  POLICY. 

The  chamberlain  of  the  city  of  New 
York  is  not  prohibited  by  the  act 
of  1866,  regulating  the  deposit  of 
money  in  said  city  (Chap.  623. 
Laws  of  1866),  from  making  an 
agreement^ith  a  bank,  designated 
under  said  act,  for  the  payment 
by  it  of  interest  on  deposit,  and 
such  an  agreement  is  not  against 
public  policy.  Mayor,  etc.,  v.  Nat. 
B'way  B(i}ik.  665 


QUESTIONS    OF    LAW    AND 
FACT. 

In  an  action  brought  by  an  abutting 
owner  to  recover  damages  occa- 
sioned by  the  construction  of  an 
elevated  railroad  in  a  city  street  in 
front  of  plaintiff's  premises,  the 
question  whether  it  is  an  interfer- 
ence with  the  plaintiff's  right  as  an 
abutting  owner,  is  not  one  for  the 
jury.  It  is  for  that  body  to  ascer- 
tain the  amount  of  damages,  being 
governed  by  the  e^^dence  in  de- 
termining the  amount,  and  so  it 
is  for  it  to  determine  whether  sub- 
stantial or  nominal  damages  should 
be  awartled;  but  the  question 
whether  the  structure  is  or  is  not 
one  which  the  legislature  or  mu- 
nicipality may  authorize  as  against 
an  abutting  owner,  is  beyond  its 
province.  Williams  v.  Brooklyn 
I!l.  R.  R.  Co.  96 

When  qui'stion  of  negligence 

<^ne  of  law. 

tki' Hunter  v.  C.  d  S.  V.  R.  R.  Co. 

18 

Butler  V.  Towfisend.  lOo 

Corcoran  v.  D.,  I.  &  W.  R.  R. 

€o.  673 

Wfien  question  of  negligence 

one  of  fact. 
See  Whittaker  v.  D.  <fc  K  C.  Co. 
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RAILROAD  CORPORATIONS. 

1.  A  person  who,  when  in  a  safe 
position  and  under  no  stress  of 
circumstances,  attempts  to  get 
upon  a  railroad  train  in  motion, 
while  in  such  proximity  to  a  known 
and  prominent  obstruction  as 
would  render  the  consequences  of 
a  misstep  possibly  if  not  certainly 
serious,  no  matter  what  motive  or 
influence  induced  the  act,  is  alone 
responsible  for  any  injury  which 
results  to  him  and  cannot  maintain 
an  action  against  the  company  for 
negligence.  (Ruger,  Ch.  J.,  An- 
drews and  O'Brien,  JJ.,  dissent- 
ing.) Hunter  v.  C.  d  5.  V.  R.  R, 
Co.  18 

2.  In  an  action  to  recover  damages 
for  allegei'i  negligence  causing  the 
death  of  H.,  plaintiffs'  intestate, 
it  appeared  that  H.,  a  healthy, 
active  man,  thirty-six  years'  old 
who  had  for  several  years  resided 
in  sight  of  one  of  defendant's 
stations,  at  which  he  had  fre- 
quently boarded  trains,  went  to 
the  depot  to  take  a  train ;  he  stood 
upon  the  freight  platform  until 
the  train  came  in  sight;  he  then 
descended  some  steps  to  the  pas- 
senger platform  and  stood  three  or 
four  feet  from  the  steps  waiting 
for  the  train,  which  slowed  up  but 
did  not  stop.  As  the  passenger 
car  approached,  moving  at  the  rate 
of  from  one  to  two  miles  an  hour, 
the  conductor,  who  was  standing 
on  the  forward  end,  said,  "if  you 
are  going,  jump  on."  H.  at- 
tempted to  do  so,  but  was  caught 
and  crushed  between  the  moving 
train  and  the  freight  platform. 
ILlrl  (RuoER.  Ch.  J.,  Andrews 
and  O'Brien,  J  J.,  dissenting),  that 
H.  was  guilty  of  contributory  neg- 
ligence, and  the  submission  of  that 
question  to  the  j ury  was  error.    Id. 

3.  Defendant,  a  street  rrilroad  com- 
piiny,  organized  in  pursuance  of 
an  act  pa.ssed  in  1858  (Chap.  303. 
Laws  of  1858),  and  which  had 
constructed  and  was  operating  its 
road  in  the  city  of  Brooklyn,  was, 
by  an  amendment  to  wdd  act.  pro- 
cured by  it,  passed  in  1860  (Chap. 
461,  Laws  of  I860),  authorized  to 
lay  tracks  for  several  distinct 
ro\itec.  sonif  of  which  were  beyond 
the  city  limits,  but   all  of   which 
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were  part  of  an  entire  railroad 
system,  on  certain  streets,  avenues 
and  plank-roads  specified,  which 
had  been  at  that  time  legally 
opened  and  graded;  some  of  the 
routes  were  authorized  to  be  "ex- 
tended," and  others  to  be  laid 
through  certain  other  streets 
"whenever  they  shall  have  been 
legally  opened  and  graded  "  (§  1). 
Defendant  was  required  to  "com- 
plete the  tracks  upon  the  said 
several  streets  and  avenues  or 
roads  named  "  on  or  before  Octo- 
ber 1.  1861,  "or  as  soon  thereafter 
as  the  siiid  streets  and  avenues 
within  said  citv  shall  have  been 
opened,  graded  and  paved,  and 
upon  any  planked  road  or  roads 
whenever  the  consent  of  the  plank- 
road  companies  shall  have  been 
obtained."  In  an  action  to  have 
declared  forfeited  the  franchises 
granted  by  said  act  of  1860,  it 
appeared  that  on  some  of  the 
routes  defendant  in  that  year  laid 
a  single  line  of  track  through  some 
of  the  streets  specified,  which  were 
then  opened,  graded  and  used  as 
streets,  and  operated  the  same 
until  in  the  year  1874,  when  it 
removed  the  tracks,  and  has  not 
since  maintained  or  operated  a  road 
therein,  and  for  twelve  years  prior 
to  the  commencement  of  the  action 
it  had  not  maintained  or  operated 
a  road  upon  any  of  tlie  routes  men- 
tioned in  said  act,  although  most  of 
the  streets  named  had  then  been 
opened,  graded  and  paved.  De- 
fendant claimed  it  was  not  bound 
to  build  its  roiui  on  any  one  of  the 
routes  until  all  the  streets  upon  it 
were  opened  and  graded  so  that 
the  road  could  be  constructed  on 
the  whole  route.  Hdd,  untenable; 
that  it  was  the  legislative  intent, 
and  under  the  act" defendant  was 
required  to  lav  its  tracks  within 
the  time  specffied  upon  such  of 
the  streets  named  as  were  opened 
and  graded,  and  upon  the  other 
streets  as  soon  as  they  were 
opened,  graded  and  paved;  that 
defendant  could  not  accept  the 
franchises  and  leave  them  in  abev- 
ance;  that  the  fact  that  it  would 
not  have  been  profitable  to  build 
roads  on  the  routes  specified  until 
each  route  was  opened  the  whole 
length  thereof  was  no  excuse  for 
failure  to  comply  with  the  require- 
ments of  the  act;  that  such  failure 


was  a  good  ground  for  forfeiture; 
and  that  the  court  had  power  to 
declare  the  franchises  forfeited. 
Pwple  V.  Broadicay  R.  R.  Co.      29 

4.  Also  held,  that  under  the  re- 
quirement that  defendant  should 
build  upon  any  plank-road  when- 
ever the  consent  of  the  plank- 
road  company  could  be  obtained, 
it  was  the  duty  of  defendant  to 
use  reasonable  diligence  to  obtain 
such  consent ;  and,  therefore,  it 
was  no  answer  that  it  did  not 
appear  that  such  consent  had  been 
obtained.  Id. 

5.  It  was  claimed  by  the  defendant 
that,  as  by  an  act  passed  in  1867 
(Chap.  905,  Laws  of  1867),  it  was- 
prohibited  from  building  its  road 
on  one  of  the  avenues  named,  this 
was  an  answer  to  its  default  as  to 
that  avenue.  Held,  untenable,  as 
at  the  time  of  the  passing  of  said 
act  defendant  had  been  m  default 
for  over  five  years,  and  so  then? 
was  good  ground  for  forfeiture. 

Id, 

6.  Also  held,  that  defendant  was  not 
aided  by  the  acts  of  1875.  1879  or 
1882  (Chap.  598,  Laws  of  1875; 
chiip.  350,  Laws  of  1879 ;  chap. 
405,  Laws  of  1882).  each  of  which 
extends  for  two  years  the  time  for 
the  completion  of  tlie  road  of  any 

,  railroad  company  which  had  been 
unable  to  constnict  its  road  within 
the  time  specified  in  its  charter; 
that  the  act  of  1882  did  not  apply 
to  defendant,  as  by  it  it  is  pro- 
vided it  should  not  apply  to  any 
corporation  which  had  already 
commenced  the  construction  of  its 
road ;  also  that  none  of  the  acts  ap- 
plied, as  it  did  not  appear  it  was 
unable  from  any  cause  to  con- 
struct the  roads  it  was  bound  to 
construct.  Id. 

7.  Also  lield,  that  the  extensions  in 
the  various  acts  were  for  terms  of 
two  years  beyond  the  time  pre- 
viously limited,  so  that  if  they 
did  apply  to  defendant  their  com- 
bined effect,  at  most,  would  be 
to  extend  the  time  for  six  years 
from  October  1,  1861.  Id. 

8.  An  elevated  railroad  structure  in 
a  city  street  is  inconsistent  with  its 
character  as  an  open  public  high- 
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way,  and,  in  the  absence  of  the 
consent  of  the  abutting  owners  to 
its  erection,  violates  their  rights 
as  such,  although  the  title  to  the 
soil  of  the  street  is  in  the  munici- 
pality, and  the  railroad  company, 
m  erecting  the  structure,  acted 
under  both  legislative  and  munici- 
pal authority.  Williama  v.  Brook- 
lyn El.  R.  H.  Co.  96 

9.  In  an  action,  therefore,  brought 
by  an  abutting  owner  to  recover 
damages  occasioned  by  such  a 
structure,  the  question  whether  it 
is  an  interference  with  the  plain- 
tiff's right  as  an  abutting  owner, 
is  not  one  for  the  jury.  It  is  for 
that  body  to  ascertain  the  amount 
of  damages,  being  governed  by 
the  evidence  in  determining  the 
amount,  and  so  it  is  for  it  to  deter- 
mine whether  substantial  or  nomi- 
nal damages  should  be  'awarded ; 
but  the  question  whether  the 
structure  is  or  is  not  one  whicli 
the  legislature  or  municipality 
may  authorize  as  against  an  abut- 
ting owner,  is  beyond  its  province. 

Id. 

10.  In  such  an  action  damages  were 
only  claimed  for  the  six  years 
prior  to  the  commencement  of 
the  action  which  was  in  Novem- 
ber, 1886,  and  the  jury  were  ex- 
pressly limited  to  this  time.  It 
appeared  that  the  company's  char- 
ter was  granted  in  1879,  and  in 
that  year  the  columns  were  erected 
in  front  of  plaintiff's  premises; 
the  road  was  not  completed  until 
1885.  The  court  refused  to  charge 
that  no  dama^^es  were  recoverable 
for  any  depreciation  of  rental  value 
of  plaintiff's  property  resulting 
from  the  contemplated  building  of 
defendant's  road  or  from  rumors 
of  such  building.  Held,  no  error; 
as  it  was  a  re(|uest  to  charge  an 
abstract  proposition.  77. 

11.  Also  Jield,  that  the  court  prop- 
erly submitted  to  the  jury  the 
question  as  to  whether  the  ob- 
struction of  the  street  during  the 
progress  of  the  work  diminished 
the  rental  value  of  the  houses  on 
plaintiff's  premises;  proof  having 
been  given  to  support  plaintiff's 
contention  on  that  point.  Id. 

12.  The  court  permitted  the  jury  to 
award  damages  arising  from  plain- 

SicKELs — Vol.  LXXXI. 


tiff's  inability  to  rent  his  property 
from  time  to  time  during  tl  o 
building  of  defendant's  road  and 
after  its  completion,  where  such 
loss  could  be  traced  to  the  opera- 
tions of  defendant.  Held,  no 
error.  Id. 

13.  The  fact  that  the  rails,  ties  and 
tracks  of  a  street  surface  railroad 
are  property  and  subject  to  taxa- 
tion generally,  affords  no  sufficient 
reason  for  taxing  them  for  street 
improvements,  when  the  law  has 
not  made  them  specially  assessable 
for  such  purposes.  Feople  ex  nl. 
V.  Gilon.  147 

14.  By  the  charter  of  the  city  of 
New  York  (Chap.  410,  Laws  of 
1882),  no  power  is  given  to  the 
municipality  to  assess  the  property 
of  a  street  railroad  company  for 
an  improvement  of  a  street 
through  which  the  road  runs.  The 
power  given  by  it  to  the  board  of 
assessors  (§  868)  to  assess  for  that 
purpose  '  *  upon  the  property  bene- 
fited in  the  manner  authorized  by 
law,"  is  limited  (§  878)  to  the 
houses  and  lots  benefited,  and 
upon  the  owners  and  occupants  of 
these  alone  can  the  assessment  be 
imposed.  Id. 

15.  In  proceedings  by  certioniri  to 
review  an  assessment  for  a  street 
improvement  in  said  city,  based 
upon  the  ground  that  the  property 
of  a  surfiice  railroad  company, 
operating  its  road  upon  said  street, 
was  property  benefited,  and  so 
liable  to  assessment,  but  was 
omitted,  the  record  contained  no 
evidence  tending  to  show  that  it 
was  benefited,  and  the  board  of 
assessors  returned  that  it  was  not. 
Held,  that  the  burden  was  upon 
the  relator  to  show  that  the  prop- 
erty was  benefited;  that  the  ques- 
tion was  one  of  fact  to  be  deter- 
mined by  the  board  of  assessors, 
and,  in  the  absence  of  evidence  in 
the  record,  its  determination  could 
not  be  reviewed  by  the  General 
Term.  Id. 

16.  The  provision  of  the  General 
I^ilroad  Act  requiring  every  rail- 
road company  to  erect  and  main- 
tain fences  along  the  sides  of  its 
track  wherever  it  is  necessary  to 
prevent     animals    from    gettin'j 
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thereon  "  from  ihe  land  adjoining 
the  same,"  and  making  it  liable 
for  all  injuries  done  by  its  agents 
or  engines  to  animals  thepeon  until 
such  fences  shall  have  been  made 
(§  44.  chap.  140,  Laws  of  1850,  as 
amended  by  §  8,  chap.  28?,  Laws 
of  1854),  imposes  a  several  obliga- 
tion upon  every  such  company  to 
fence  its  road  unless  a  natural  or 
artificial  barrier  exists  which  will 
prevent  animals  from  reaching  the 
track.  Kelcery.  N  Y.,  C.  &  St.  L. 
li,  B.  Co.  865 

17.  In  an  action  to  recover  damages 
for  the  killing  of  plaintiff's  Ciittle, 
it  appeared  tnat  defendant  is  one 
of  five  railroad  companies  whose 
tracks  run  parallel  for  some  dis- 
tance, being  separated  only 
enough  to  permit  the  passage  of 
trains,  defendant's  tracks  being 
the  central  ones.  No  fence  had 
been  built  along  the  exterior  of  the 
outer  track,  and  there  was  no  nat- 
ural or  artificial  barrier.  Plain- 
tiff's cattle  strayed  from  a  farm 
adjoining  across  the  intervening 
tracks  belonging  to  other  com- 
panies on  to  defendant's  track 
where  they  were  killed  by  an  en- 
gine running  thereon.  Ileld,  that 
plaintiff  was  entitled  to  recover; 
that  the  land  from  w^hich  the  cat- 
tle strayed  was  adjoining  defend- 
ant's track  within  the  meaning  of 
the  statute,  and  that  defendant 
was  not  excused  by  the  fact  that 
the  company  owning  the  track 
nearest  to  plaintiff's  land  had 
failed  to  perform  its  duty.         Id. 

18.  Upon  the  trial,  evidence  offered 
by  the  defendant  that  fences  on 
the  sides  of  defendant's  road 
would,  by  reason  of  the  narrow 
space  between  its  tracks  and  those 
of  the  adjacent  roads,  constitute  a 
dangerous  obstruction  and  imperil 
the  lives  of  passengers  and  oper- 
atives employed  about  the  cars  and 
upon  the  tracks,  was  excluded. 
Held,  no  error;  that  defendant 
could  not  set  up  a  situation  it  had 
wrongfully  created  as  an  excuse 
for  disregarding  its  duty.  Id. 

19.  In  an  action,  among  other 
things,  to  recover  damages  to 
plaintiff's  premises,  alleged  to 
have  been  caused  by  the  constnic- 
tion  and  maintenance  of  defend- 


ants* elevated  railroad  in  a  street 
in  front  of  them,  evidence  was 
given,  and  it  was  found  that  the 
rental  value  of  the  premises  hatl 
depreciated,  because  of  the  road; 
evidence  was  also  given  tending 
to  show  that  before  its  construc- 
tion the  house  on  the  premises  had 
been  rented  by  plaintiff's  agent  to 
persons  wlio  had  used  it  as  a  house 
of  prostitution.  There  was  some 
evidence  tending  to  show  that 
said  agent  had  notice  that  in  some 
cases  the  house  was  so  used,  and 
that  he  renewed  leases  after  such 
notice,  but  there  was  no  evidence 
that  he  in  any  way  afl^rmatively 
aided,  abetted  or  countenancecl 
such  use,  or  that  the  rent  was  fixed 
with  reference  thereto.  Defend- 
ants* counsel  requested  the  court  to 
find  that  the  purpose  for  which  the 
house  was  used  was  known  to  plain- 
tiff's agent,  and  that  for  such  pur- 
pose defendants'  acts  had  caused 
no  diminution  in  the  rental  value; 
these  requests  were  refused  as  ir- 
relevant. Held,  no  error;  that  the 
particular  use  of  the  house  had 
nothing  to  do  with  the  injury 
suffered  by  the  plaintiff,  but  wai 
w^holly  independent  of  it.  Laic- 
rence  v.  Met.  El.  R.  Co.  483 

20.  A  railroad  company  does  not 
discharge  its  whole  duty  to  the 
public  or  its  servants  by  merely 
framing  and  publishing  proper 
rules  for  the  conduct  of  its  busi- 
ness and  the  guidance  and  control 
of  its  servants;  it  is  also  required 
to  exercise  such  a  supervision  over 
them  and  the  prosecution  of  its 
business  as  to  have  reason  to-  be- 
lieve that  it  is  being  conducted  in 
pursuance  of  such  rules.  Whit- 
taker  v.  D.  dt  II.  C.  Co.  544 

21.  Its  duty,  in  respect  to  the  em- 
ployment of  servants,  is  not  satis- 
fied by  the  hiring  of  capable  and 
competent  persons  in  the  first  in- 
stance; it  must  also  excrci^  such 
an  oversight  and  supervision  of 
them  that,  if  a  servant  becomes 
habitually  or  notoriously  incom- 
petent or*  unfit,  fmm  carelesness  or 
bad  habits,  to  perform  his  duties, 
it  will  discover  and  guard  against 
it,  and  if  it  fails  to  do  this  it  is 
liable  to  another  servant  for  in- 
juries caused  by  the  negligent  acts 
of  the  incompetent  servant.       Id, 
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32.  It  is  not  necessary  that  such  in- 
competency should  be  brought  to 
the  knowledge  of  the  company;  if 
it  has  continued  for  such  a  length 
of  time  that  a  careful  and  diligent 
supervision  would  have  discovered 
it,  it  is  chargeable  with  notice  of 
its  existence.  Id. 

23.  In  an  action  to  recover  damages 
for  alleged  negligence,  causing  the 
death  of  W.,. plaintiff's  intestate, 
it  appeared  that  the  death  resulted 
from  a  collision  in  the  night-time, 
between  a  freight  train  upon  which 
W.  was  employed  as  fireman  and 
an  engine  left  standing  on  defend- 
ant's main  track,  in  violation  of 
one  of  its  rules,  by  its  engineer 
while  waiting  for  orders.  There 
was  evidence  that  said  engineer 
and  other  engineers  had  for  at 
least  a  year  been  in  the  habit  of 
frequently  disobeying  said  rule. 
The  complaint  was  dismissed. 
Held,  error;  that  the  question  of 
defendant's  negligence  should 
have  been  submitted  to  the  jurv. 

Id. 

24.  The  freight  train  had  been 
ordered  to  run  into  the  yard  at 
the  station  where  the  accident  hap- 
pened, ahead  of  the  shedule  time, 
arid  was  running  at  the  time  from 
seven  to  ten  miles  an  hour;  the 
night  was  dark  and  foggy;  the 
engineer  of  the  engine  drawing 
the  tmin  testified  that  he  ^ave  the 
usual  signal  of  the  tram's  ap- 
proach by  a  sharp  whistle  about  a 
half  mile  from  the  yard  and  rang 
his  bell  continuously ;  that  he  kept 
a  sharp  lookouts  for  objects  on  the 
track  ahead;  that  the  stationary 
engine  had  no  lij^ht  which  could 
be  seen  and  he  did  not  see  it  until 
he  arrived  within  sixty  or  seventy 
feet,  when  he  discovered  it  by  the 
reflection  of  his  own  head-light, 
when  it  was  too  late  to  stop  the 
train  or  for  him  or  W.,  who  was 
engaged  in  the  performance  of  his 
duties,  to  escape.  Held,  that 
neither  the  engineer  nor  K.  were 
chargeable  with  negligence.      Id. 

25.  It  was  claimed  on  the  part  of 
defendant  that  the  company's 
rules  forbids  a  train  from  running 
through  a  yard  at  a  greater  speed 
than  four  miles  an  hour.  Held, 
that  assuming  there  was  evidence 


of  such  a  rule,  it  was  not  clear 
that  the  rate  of  speed,  or  any  want 
of  care  or  caution  in  running  the 
freiglit  train  contributed  to  the 
accident;  and  that  the  question 
should  have  been  submitted  to  the 
jury.  Id. 

20.  The  cars  of  street  railways  have 
a  preference  in  the  streets,  and 
whil»  they  must  be  managed  with 
care  so  as  not  to  negligently  injure 
persons  in  the  streets,  pedestrians 
must  use  reasonable  caution  to 
keep  out  of  the  way.     Fenton  v. 

•   l^'cand  Ate.  H.  R  Co.  625 

27.  An  action  was  commenced  by 
the  People  to  vacate  the  charter  of 
a  railroad  corporation  which  had 
applied  for  a  writ  of  mandamus  to 
compel  the  issuing  of  a  permit  to 
enter  upon  the  streets  along  its 
route  for  the  purpose  of  commenc- 
ing the  construction  of  its  road; 
an  alternative  writ  was  granted 
and  a  return  made  thereto.  The 
court  denied  a  motion  by  the  Peo- 
ple in  said  action  for  an  injunction 
to  stay  such  proceeding  by  man- 
damus, upon  the  relator's  stipula- 
ting that  no  permit  should  issue 
until  the  determination  of  said 
action.  Before  such  determina- 
tion the  relator,  after  a  trial  of  the 
issues  presented  by  the  motion, 
moved  for  a  peremptory  man- 
damus, which  motion  was  denied. 
Held,  that  the  granting  of  the  mo- 
tion was  at  least  discretionary,  and 
so  the  decision  was  not  reviewable 
here.  People  ex  rel.  v.  yetcton.  656 

28.  Upon  the  trial  of  an  action  to 
recover  damages  to  plaintiff's 
premises  arising  upon  the  con- 
struction, maintenance  and  opera- 
tion of  an  elevated  railroad  in  a 
street  on  which  they  fronted,  his 
counsel  requested  the  court  to  rule 
that  the  findings  and  decision  of 
the  court  in  a  judgment-roll  in  a 
former  action  put  m  evidence,  to 
the  effect  that  "  the  injury  to  the 
plaintiff  by  reason  of  the  existence 
and  the  operation  of  the  elevated 
railroad  before  her  building  during 
the  period  covered  by  the  judg- 
ment was  $300  a  year,  is  conclusive 
evidence  upon  that  point."  The 
court  refused  the  request.  The 
judgment-roll  was  not  contained  in 
the  record  and  it  did  not  appear 
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whether  the  refusal  was  based  upon 
a  disbelief  in  the  correctness  of 
the  request  as  a  matter  of  law  or 
on  his  mistaken  recital  of  the  con- 
tents of  the  roll.  Hcid,  that  error 
could  not  be  assumed,  and  so  it 
could  not  be  assunved  the  judg- 
ment-roll contained  any  finding  or 
decision  as  stated  in  the  request, 
or  that  the  court  committed  an 
error  in  refusing  it.  JIfoomv.  N. 
r.  El.  E.  R  Co.  671 

89.  The  court  stated  to  the  jury  the 
amount  of  annual  loss  sustained 
by  plaintiff,  as  testified  to  by  de- 
fendants' witnesses,  caused  by  the 
maintenance  and  operation  of  de- 
fendants* road,  and  charged  that 
they  must  find  a  verdict  for  not 
less  than  the  sum,  with  interest. 
Held,  error;  that  while  in  such 
actions  the  juiy  may  in  their  dis- 
cretion awam  interest  upon  dam- 
ages incapable  of  liquidation  by 
computation,  they  are  not  bound 
to  do  so.  ^ '. 

80.  In  an  action  by  plaintiff,  a  car 
repairer  in  defendant's  employ,  to 
recover  damages  for  injuries  re- 
ceived while  working  under  one 
of  its  disabled  cars,  it  appears  that 
defendant's  assistant  yardmastcr, 
who  had  charge  of  the  switch  en- 
gine and  the  handling  of  cars  in 
the  yard,  switched  upon  the  track, 
upon  which  the  disabled  car  stood, 
another  car  which,  coming  into 
collision  with  the  former,  caused 
the  damages  complained  of.  The 
rules  of  defendant  provided  that 
VSLT  repairers  must  see  that  thev 
are  protected  ])y  a  red  flag  when 
under  and  between  the  cars,  on 
perceiving  which  the  engineer 
must  immediately  stop  his  train 
before  pjissing  it.  It  was  also 
provided  that:  "All  eraploj'es  of 
the  company  are  expected  and  re- 
quired in  all  cases  to  exercise*  the 
greatest  care  and  watchfulness  to 
prevent  injury  or  damage  to  per- 
son or  property.  *  *  *  In  all 
cases  of  doubt*^  to  adopt  the  safe 
course."  Every  employe  was  re- 
quired to  acquaint  himself  with 
the  rules  and  directions  and  have 
a  copy  of  them  in  his  possession. 
The  rules  were  printed  on  the 
backs  of  time  tables,  which  were 
kept  for  distribution  among  the 
employes  at  all  points,  and  plain- 


tiff knew  the  custom  and  regula- 
tion in  regard  to  hanging  out  a 
red  flag  and  observed  it.  Iltld, 
that  there  was  no  proof  of  neglect 
on  the  part  of  defendant  to  make 
and  promulgate  suitable  rules  for 
the  information  and  government  of 
its  employes,  and  that  the  submis- 
sion 01  that  question  to  the  jury 
was  error.      Corcoran  v.  D.,  L.  <& 


W.  R.  B,  Co. 


673 


31.  Also  JieUi,  that  plaintiff's  injuries 
were  caused  by  the  negligence  of 
a  co-servant,  and  so  he  was  not 
entitled  to  recover.  Id. 

RAPE. 

1.  While  under  the  section  of  the 
Penal  Code  (§  278),  defining  the 
crime  of  rape,  to  constitute  that 
crime  the  connection  must  be 
shown  to  have  been  effected  against 
the  will  and  consent  of  the  female, 
save  in  the  cases  specified  where 
she  is  incapable  of  giving  consent, 
and  while  any  voluntary  submis- 
sion will  be  construed  as  a  consent, 
where  it  appears  that  the  submis- 
sion was  produced  by  fear  of  great 
bodily  harm  which  she  had  rea- 
sonable cause  to  believe  would  be 
inflicted,  consent  may  not  be  im- 
plied. People  v.  Connor.  '  278 

2.  The  extent  of  resistance  required 
to  establish  want  of  consent  is  gov- 
erned by  the  circumstances  of  the 
case  and  the  grounds  for  appre- 
hending great  bodily  harm.        hi. 

3.  An  assault  committed  by  the  sud- 
den and  unexpected  exercise  of 
overpowering  force  upon  a  timid 
and  inexperienced  girl,  under  cir- 
cumstances indicating  the  power 
and  will  of  the  aggressor  to  effect 
his  object,  and  an  intention  to  use 
any  means  necessary  to  accomplish 
it,  presents  a  case  for  the  jury  to 
say  whether  the  fear,  naturally  in- 
spired by  such  circumstances,  had 
not  taken  away  or  impaired  her 
ability  to  effectually  resist  the  as- 
sault; and,  therefore,  the  fact  that 
she  did  not  employ  all  the  means  of 
resistance  in  her  power  does  not, 
as  matter  of  law,  establish  that  she 
did  not  resist  to  the  extent  of  her 
then  existing  ability.  All  that  is 
required  of  her  is  the  greatest  re- 
sistance of  which  she  was,  at  the 
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time  and  under  the  circumstances, 
capable.  Id, 

RATIFICATION. 

Plaintiff  sold  certain  goods  to  M., 
defendant's  assignor,  on  credit. 
Before  the  term  of  credit  expired 
M.  made  an  assignment  for  the 
benefit  of  creditors  to  defendant. 
Plaintiffs  immediately  brought  an 
action  against  M.  to  recover  the 
purchase-price  of  the  goods,  and 
caused  an  attachment  to  be  issued 
therein,  the  complaint  and  affi- 
davits alleging  that  the  sale  was 
induced  by  false  and  fraudulent 
representations  on  the  part  of  M. 
The  attachment  was  vacated  and 
thereupon  said  action  was  discon- 
tinued. This  action  was  there- 
after commenced  to  recover  posses- 
sion of  the  goods  sold,  on  the 
ground  that  M.  purchased  with  a 
fraudulent  intent  not  to  pay  for 
the  g(X)ds.  Plaintiffs  proved  false 
and  fraudulent  representations 
made  by  M.  to  other  parties  which 
they  claimed  were  not  known  to 
them  when  the  first  action  was 
commenced.  Held.,  that  plaintiffs, 
by  their  first  action,  made  an  elec- 
tion which  ratified  the  sale  to  M., 
and  so,  they  could  not  maintain 
this  action;  tliat  ignorance  of  the 
representations  made  to  others  at 
the  time  of  the  bringing  of  the 
first  action  did  not  destroy  its  ef- 
fect as  an  election;  also  that  a 
charge  in  the  second  action  of 
fraudulent  intent  at  the  time  of 
the  purchase  not  to  pay  did  not 
constitute  a  separate  fraud.  BarJi 
V.  Tuch.  53 

REARGUMENT. 

A  motion  for  a  reargument  must  be 
founded  on  papers,  showing  that 
some  question  decisive  of  the  case 
and  duly  submitted  by  counsel  has 
been  overlooked  by  the  court,  or 
that  the  decision  is  in  conflict  with 
the  statute,  or  a  controlling  decis- 
ion to  which  the  attention  of  the 
court  was  not  drawn  through  the 

'  neglect  or  inadvertence  of  counsel. 
Ftjsdick  v.  T'airn  Hempstead.      651 

RECORDING  DEEDS. 

1.  No  presumption  of  the  delivery 
of  a  deed  can  arise  from  an  unau- 


thorized record  thereof,  made  half 
a  century  after  it  was  executed, 
shown  to  have  originated  in  a  mis- 
take.    Cussack  V.  I'ljoeedy.  81 

.  I*rior  to  September  20,  1815,  one 
T.  died  intestate,  seized  of  certain 
real  estate,  and  leaving  six  heirs  at 
law,  four  of  whom  on  that  date 
executed  a  deed  of  said  real  estate, 
in  which  their  respective  iiusbands 
and  wives  joined,  to  C,  another  of 
said  heirs,  which  was  recorded  in 
October  following.  In  May,  1817, 
C.  conveyed  by  deed  an  undivided 
half  of  Wd  premises  to  L.,  in 
trust  for  B.,  another  of  said  heirs, 
who  then  owned  the  remaining 
one-sixth.  In  January,  1825,  B. 
conveyed  to  C.  the  outstanding 
sixth  owned  by  her,  and  on  Febru- 
ary 5,  1825,  L.  and  B.  conveyed 
their  interest  under  said  trust  deed 
to  V. ,  who  in  her  will  recited  her 
entire  ownership  of  all  the  shares 
and  devised  the  premises  in  trust 
to  L. ,  for  the  benefit  of  B.  and  a 
son  of  the  testatrix  during  their 
lives,  with  remainder  in  fee  to  L. 
The  latter  died  in  1857.  The  two 
life-tenants  died  before  him.  In 
18(>5  L.'s  executor  placed  on  record 
the  three  deeds  last  above  men- 
tioned and  another  dated  Septem- 
ber 9,  1815,  to  V.  and  B.  from  the 
four  other  heirs,  in  which  the  wives 
of  two  of  them  were  named  as 
grantors  and  places  left  in  the  deeds 
for  their  signatures,  but  which 
were  not  signed  by  them,  and  a 
witness  clause  for  their  signatures 
also  remained  unsigned,  which 
deed,  with  the  others,  the  execu- 
tors found  in  the  testator's  safe. 
In  an  action  to  recover  back  a  pay- 
ment of  purchase-money  under 
a  contract  of  sale  of  the  premises 
by  the  executor  of  L.,  it  appeared  « 
that  the  deed  last  mentioned  was 
never  passed  to  the  hands  of  B., 
who  knew  only  of  the  conveyance 
to  C.  Plaintiif  refused  to  perform 
on  the  ground  that  a  complete 
title  never  vested  in  L.  Held,  un- 
tenable; that  the  earlier  deed  was 
properly  determined  to  have  been 
undelivered  and  inoperative.      Id, 


REDEMPTION. 

An  owner  of  lands  9i>\d  for  unpaid 
assessments  thereon,  made  under 
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the  provisions  of  the  act  providing 
for  improvements  in  Long  Island 
City  (Chap.  326,  Laws  of  1874),  is 
entitled  to  use  "improvement  cer- 
tificates," issued  under  said  act  for 
the  purpose  of  redeeming  the  lands 
sold,  and  upon  tender  of  the  requi- 
site amount  in  such  certificates  it 
is  the  duty  of  the  city  treasurer  to 
receive  them.  People  ex  rel.  v. 
Bleckwenn,  310 


RELEASE. 

A    SujTogaie'8   Court  has   no 

power  to  set  aside  release  on  the  ground 
of  fraud;  such  relief  can  07Uy  be  ob- 
tained from  an  equity  court, 

See  Sanders  v.  Soulier.  193 


REMEDY. 

1.  A  Surrogate's  Court  has  no  power 
to  annul  or  set  aside  on  the  ground 
of  fraud,  a  release  executed  by 
parties  interested  in  an  estate  to 
the  executor  thereof.  Such  relief 
may  and  can  only  be  obtained  from 
a  court  having  equity  powers  and 
jurisdiction.     Sanders  v.  Soulier. 

193 

2.  In  an  action  brought  for  that  pur- 
pose the  court,  in  the  exercise  of 
its  concurrent  jurisdiction  with 
the  Surrogate's  Court,  may  grant 
full  relief  and  decree  an  account- 
ing by  executors,  a  settlement  and 
distribution  of  the  estate.  Id. 

3.  It  seems,  however,  that  equity  will 
interfere  with  such  distribution 
only  when  complete  relief  cannot 
be  had  in  the  Surrogate's  Court. 

Id. 

4.  It  seems  also,  equity  will  not 
interfere  to  s<»t  aside  proceedings 
in  an  action  in  another  court  upon 
charges  of  fraud  which  could  have 
been  tried  and  decided  in  that 
action,  or  where  relief  is  open 
therein  by  motion,  appeal  or 
otherwise.  Id, 

6.  A  court  of  equity,  having  ob- 
tained iurisdiction  of  the  par- 
ties ana  the  subject-matter  of 
an  action,  may  adapt  its  relief 
to  the  exigencies  of  the  cfise; 
it    may    give  to    the  plaintiff   a 


money  judgment  simply,  when 
that  form  of  relief  becomes  neces- 
sary in  order  to  prevent  a  failure 
of  justice,  and  when  it  is  for  any 
reason  impracticable  to  grant  the 
specific  equitable  relief  demanded. 
Valentine  v.  Eic/iardl.  272 

A  Surrogate's   Court  Itas    ho 

jurisdiction  upon  probate  of  a  uill  to 
estaMis/i  a  trust  ex  maleficio;  an 
action  must  be  brought  in  equity  fur 
tliat  purpose. 

See  In  re  Keleman.  73 

When  remedy  to  obtain  cane/ 1- 

lation  of  assessment  lien  is  by  action 
in  equity,  not  by  mandamus. 

See  People  ex  rel.  v.  McQuire.    419 

REMEDY. 

WJten  in  equity  action  t/ie  cou  rt 

omits  to  make  findings  of  fad  and  lavr, 
the  remedy  of  defeated  party  is  by 
motion^  not  by  appeal. 

See  Hooker  v.  City  of  Rochester.    635 

See  Election  (of  Remedies). 


RESCISSION. 

1.  A  party  may  not  rescind  a  con- 
tract for  fraud  without  acting 
promptly  on  discovery  of  the  fraud 
and  restoring  whatever  has  been 
received  under  it.  Lee  v.  Vacuum 
Oil  Co.  579 

2.  The  plaintiff  herein  stipulated 
with  her  attorneys  that  they  should 
receive  for  their  services  one-third 
of  any  recovery  therein,  besides 
costs, and  that  no  settlement  should 
be  made  without  theu*  consent;  she 
recovered  a  judgment  for  if;6,000 
damages  and  for  costs.  Defend- 
ant was  notified  of  this  stipulation 
and  forbidden  from  settlement 
without  consent  of  the  attorneys. 
Pending  an  appeal  to  this  court, 
an  agreement  for  the  settlement  of 
the  action  was  made  between  the 
parties,  bv  which  defendant  agreed 
to  pay  |;4,5(X)  — $1,000  in  cash  to 
plaintiff  and  $3,500  to  be  deposited 
to  her  credit,  to  be  drawn  by  Iier 
after  procuring  and  delivering  to 
defendant  a  release  by  her  attor- 
neys of  all  claims  against  sudi 
judgment  or  the  cause  of  action 
represented  thereby,  which  agree- 
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ment  was  performed  by  defendant. 
The  attorneys  were  immediately 
notified  of  such  settlement  by  de- 
fendant and  requested  to  present 
a  statement  of  their  claims.  Such 
statement  was  not  presented  until 
several  months  afterwards,  during 
which  they  made  no  objections 
and  negotiated  with  defendant  in 
regard  to  the  payment  of  their 
claim.  Said  attorneys  claimed  for 
costs,  counsel  fees,  and  money 
loaned,  about  $3,000.  Under 
plaintiff's  instruct iong,  defendant 
declined  to  pay  this  sum,  but 
offered  to  pay  any  advances  made 
by  said  attorneys,  together  with 
$1,500  and  their  disbursements; 
this  offer  was  declined.  Upon 
motioi*  made  on 'behalf  of  plain- 
tiff and  her  attorneys  to  vacate  the 
satisfaction  of  the  judgment  given 
on  tlie  settlement,  on  the  ground 
of  fraud,  no  offer  was  made  to  re- 
store the  $1,000  or  to  release  the 
money  deposited;  it  appeared  that 
plaintiff  had  expended  the  amount 
paid  to  her,  and  that  she  had  no 
property  from  which  to  raise  funds 
to  restore  it.  Defendant's  oppos- 
ing affidavits  denied  the  alleged 
fraud,  and  it  offered  on  the  motion 
to  rescind  the  settlement  and  can- 
cel the  discharge  upon  return  of 
the  money  paid  by  it,  which  offer 
was  not  accepted;  it  also  presented 
an  affidavit  made  by  plaintiff,  re- 
tracting all  statements  in  her 
moving  affidavit  tending  to  show 
fraud.  The  decision  below  vacated 
the  satisfaction  absolutely  as  far 
as  the  attorneys  were  concerned, 
and  also  as  to  plaintiff  on  condi- 
tion that  she  should  release  the 
sum  deposited;  the  $1,000  paid  to 
her  to  be  deducted  from  any  final 
judgment  in  the  action.  Held, 
error;  that  assuming  a  case  was 
shown  for  rescission,  it  could 
only  be  on  condition  of  the  restora- 
tion of  the  money  paid,  and  a  re- 
lease by  her  and  her  attorneys  of 
the  moneys  deposited,  and  sol  that 
defendant's  offer  embraced  all  the 
relief  to  which  plaintiff  was  then 
entitled;  that  plaintiff's  attorneys 
stood  in  no  better  position  than 
she  did  in  this  respect,  as  they  were 
not  prejudiced  by  the  settlement. 

Id. 

3.  Also  held,  that  the  la^^hes  of  the 
attorneys  in  delaying  the  attempt 


to  rescind  until  plaintiff  had  ex- 
pended the  money  paid  to  her,  was 
sufficient  ground  for  a  denial  of 
the  motion.  Id. 


SALES. 

1.  Where  a  vendor,  who  has  been 
induced  by  fraudulent  representa- 
tions to  sell  his  goods,  elects  to  rat- 
ify the  S4ile  after  knowledge  of  all 
the  material  facts,  such  election 
will  be  conclusive,  although  at  the 
time  he  makes  it  he  is  ignorant 
that  his  vendee  has  made  similar 
fraudulent  representations  to  oth- 
ers by  which  he  had  obtained 
property  from  them.  Bach  v. 
Tuck.  53 

2.  It  is  not  necessary,  in  order  to 
make  the  election  conclusive,  that 
the  party  electing  shall  be  ac- 
quainted with  all  the  evidence 
which  may  tend  to  prove  the 
fraud;  it  is  sufficient  if  he  has 
knowledge  of  all  the  material 
facts  showing  the  actual  perpe- 
tration of  fraud  upon  him.        Id. 


SETTLEMENT. 

The  existence*  of  a  lien  for  costs 
and  agreed  compensation  in  favor 
of  the  attorneys  of  a  party  in 
w1k)sc  favor  a  judgment  has  been 
rendered  does  not  confer  a  right 
on  them  to  stand  in  the  way  of  a 
settlement  of  the  action  which 
does  not  prejudice  any  right  of 
theirs.  Lee  v.  Vacuum  Oil  Co.  579 


SPECIAL  PROCEEDINGS. 

1.  The  power  to  award  costs  in  spe- 
cial proceedings  is  fixed  and  lim- 
ited by  the  Code  of  Civil 
Procedure  ($^  3240),  and  under  it 
the  court  has  no  power  to  grant 
extra  allowances ;  it  can  only 
award  costs  in  its  discretion  "at 
the  rate  allowed  for  similar  serv- 
ices in  an  action  brought  in  the 
same  court."    In  re  Holden.      589 

2.  A  proceeding  instituted  by  a 
trustee  of  a  trust  furd  for  leave 
to  resign  and  to  procure  the  ap- 
pointment of  a  new  trustee,  is  a 
special  proceeding.  Id, 


760 


ITs^DEX. 


3.  Where,  therefore,  in  such  a  pro- 
ceeding the  several  beneficiaries 
being  made  parties,  appeared  by 
separate  counsel  and  took  an  act- 
ive part  in  the  examination  and 
settlement  of  the  accounts  of  the' 
retiring  counsel,  and  allowances 
for  counsel  fees  were  made  to 
several  of  them,  field,  error.       Id. 


STATE. 

1.  On  the  declaration  of  indepen- 
dence the  colonies  became  sove- 
reign states,  and,  as  such,  suc- 
ceeded to  the  title  of  the  crown  to 
all  the  ungmnted  lands  within 
their  respective,  boundaries,  with 
the  exclusive  right  to  extinguish 
by  purchase  the  Indian  titles,  and 
to  regulate  dealings  in  regard 
thereto  with  the  Indian  tribes, 
which  power  they  retained  after 
the  adoption  of  the  Federal  Con- 
stitution. Stnieca  Nation  of  Ind- 
iana V.  Christie.  122 

2.  The  United  States  could  not  im- 
pair their  title  or  authorize  any 
purchase  of  lands  within  a  state 
without  the  consent  of  the  state. 

Id. 

3.  The  provision  of  fhe  Constitiition 
of  the  United  States  prohibiting 
any  state  from  entering  into  '  *  any 
treiity,  alliance  or  confederation" 
(S  10,  art.  1),  and  conferring  upon 
the  president  the  treaty-making 
power  (§  2,  subd.  2,  art.  2),  does 
not  apply  to  negotiations  or  deal- 
ings between  a  state  and  Indian 
tribes  therein  for  the  extinguish- 
ment of  the  Indian  title  to  land  in 
the  state.  Id. 

4.  Such  a  dealing  is  not  a  treaty  in 
the  constitutional  sense,  nor  is  it 
inconsistent  with  the  exercise  by 
the  United  States  of  its  general 
jurisdiction  for  the  protection  of 
the  Indians  in  their  right  of  occu- 
pancy of  their  lands.  Id. 

5.  The  section  (12)  of  the  act  of  con- 
gress of  1802,  known  as  the  "In- 
dian Intercourse  Act,"  which  in- 
validates any  purchase  of  lands 
from  Indians  unless  "made  by 
treaty  or  convention  entered  into 
pursuant  to  the  Constitution,"  ap- 
plies simply  to  purchases  of  Indian 


lands  owned  by  the  United  States 
for  the  sale  of  wliich  its  consent  is 
indispensable.  Id. 

6.  The  proviso  in  said  provision 
making  it  "  lawful  for  the  agent 
or  agents  of  any  state,  who  may 
be  present  at  a  treaty  held  with 
Indians  under  the  authority  of  l-ie 
United  States  in  the  presence  and 
with  the  approbation  of  the  com- 
missioner or  commissioners  of  the 
United  States  appointed  to  hold 
the  same,  to  propose  and  adjust 
with  the  Indians  the  compensation 
to  be  made  for  their  claims  to 
lands  within  such  state  which  shall 
be  extinguished  by  treaty,"  was 
intended  to  ex^cept  from  the  scope 
of  the  first  part  of  th%  section 
dealings  with  Indian  tribes  for  the 
purchase  of  their  right  to  lands 
within  the  state,  oi  which  the 
state  owned  the  pre-emptive  title. 
It  does  not  require  that  the  treaty 
for  that  purpose  shall  be  one  be- 
twe4?n  the  United  States  and  the 
tribe  from  whom  the  purchase  is 
made;  it  is  sufficient  if  the  pur- 
chase is  made  at  a  treaty  held 
"  under  the  authority  of  thetjnited 
States."  and  in  the  *'  presence  and 
with  the  approbation  "  of  its  com- 
missioner. Id. 

7.  A  state  or  its  agent  is  authorized, 
therefore,  to  enter  into  a  treaty  or 
convention  with  the  Indian  tribe 
within  its  borders  for  the  extin- 
guishment of  the  Indian  title,  pro- 
vided it  is  entered  into  in  the  pres- 
ence of  and  with  the  approval  of  a 
commissioner  of  the  United  States 
appointed  to  attend  the  same,  and 
such  a  treaty  requires  no  ratifica- 
tion or  proclamation  by  the  Fed- 
eral authorities.  Id. 

8.  Accordingly  held,  that  the  pur- 
chase made  August  31,  1826,  by 
certain  individuals  known  as  the 
Ogden  Land  Company  of  the 
Seneca  Indian  Nation,"  of  their 
right  to  lands  within  this  state, 
having  been  made  at  public  coun- 
cil of  that  nation  under  authority 
of  the  state,  in  pursuance  of  the 
compact  between  it  and  Massachu- 
setts, in  the  presence  of  and  with 
the  approval  of  the  commissioners 
of  Massachusetts  and  of  the 
United  States  designated  for  that 
purpose,  and  having  been  ratified 
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T)y  this  state,  was.valid,  and  that 
•the  purchasers,  on  the  execution 
of  the  deed  to  them  of  that  date  by 
the  Siichems,  cliief s  and  warriors  of 
said  nation  followed  by  voluntary 
surrender  and  abandonment  by  the 
Indian  occupants  of  the  land 
granted,  acquired  a  valid  title  in 
fee  simple  absolute;  that  a  treaty 
between  the  Federal  Government 
and  the  Senecas  was  not  necessary 
to  give  validity  to  the  transaction; 
that  assuming  the  said  section  of 
the  "  Indian  Intercourse  Act  "  ap- 
plied to  and  regulated  the  manner 
of  acquiring  the  Indian  title  to  the 
lands  embodied  within  said  com- 
pact between  Massachusetts  and 
New  York  as  to  wjiich,  qtugre,  that 
tlie  purchase  so  made  was  not  in 
violation  of  said  section.  Id. 

9.  It  ifeenis  that,  conceding  the  inva- 
lidity of  said  grant  under  the  act  of 
1802,  the  title  was  subsequently 
confirmed  and  validated  by  the 
act  of  congress  of  1846,  which  au- 
thorized the  president  to  receive 
the  purchase-money  for  said  land 
that  had  been  held  in  trust  for  the 
Senecas,  followed  by  the  transfer 
of  the  fund  to  the  United  States; 
that  the  Federal  Government 
which  imposed  the  restriction 
could  waive  it  and  the  receipt  and 
administration  of  the  fund  as  a  , 
trust  fund  for  the  benefit  of  the  ' 
grantors  established  such  waiver. 

Id. 

10.  This  was  an  action  of  ejectment 
brought  under  the  act  of  1845 
(Chap.  150,  Laws  of  1845),  author- 
izing such  actions  to  be  brought 
in  certain  cases  in  and  hj  the 
name  of  "The  Seneca  Nation  of 
Indians."  The  actions  thereby 
authorized  are  required  by  the  act 
to  be  brought  *'in  the  same  time" 
as  if  brought  by  the  citizens  of 
the  state.  Held,  that  the  Statute 
of  Limitations  was  a  bar;  that 
plaintiff  could  riot  invoke  the 
special  remedy  given  by  the  act 
without  being  bound  by  the  con- 
ditions upon  which  it  was  given. 

Id. 

11.  The  history  given  of  the  com- 
pact entered  into  between  the 
states  of  New  York  and  Massa- 
chusetts, and  of  the  action  of  the 
Federal  and  State  Governments  in 
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reference  to  the  extinguishment  of 
the  Indian  titles  to  the  land  in 
New  York,  the  right  of  pre- 
emption in  which  w-as  by  that 
compact  ceded  by  New  York  to 
*   Massachusetts.  Id. 

12.  It  germs  an  action  is  not  main- 
tainaole  by  the  attorney-general 
in  the  name  of  the  people  against 
executors  or  trustees  for  waste, 
misapplication  of  the  estate  cr 
any  malversation  in  office.  Peo^  le 
y.  Shnonaon.  299 

13.  While  by  the  compact  made  in 
1833  between  the  states  of  New 
York  and  New  Jersey,  the  middle 
of  the  North  river  is  declared  to  be 
the  boundary  between  the  two 
states,  yet  as  by  it  (Art.  3),  ex- 
clusive jurisdiction  of  and  over 
all  the  waters  of  the  bay  of  New 
York  and  of  the  Hudson  river 
within  certain  limits,  is  given  to 
the  state  of  New  York,  that  state 
has  jurisdiction  to  pass  a  law  sub- 
jecting persons  to  liability  for  cer- 
tain acts  done  in  the  waters 
embraced  in  those  limits,  although 
within  the  boundaries  of  New 
Jersey,  as  so  fixed.  Ferguson  v.  , 
Boss.  459 

14.  Where,  therefore,  in  an  action  to 
recover  a  penalty  for  an  alleged 
violation  of  the  statutory  provision 
(5^  8,  chap.  414,  Laws  of  1885, 
amending  chap.  604,  Laws  of 
1875),  prohibiting  the  deposit  of 
any  material  dredged  or  excavated 
from  a  slip,  basin  or  other  place 
in  the  North  or  East  rivers,  or  in 
the  bay  of  New  York,  "within 
the  jurisdiction  of  the  state  of 
New  York,"  it  appeared  that  de- 
fendants discharged  into  the 
waters  of  the  North  river,  at  a 
point  about  one-fourth  of  a  mile 
from  the  New  Jersey  shore  and 
within  the  limits  specified  in  the 
compact,  dredgings  from  a  slip, 
held,  that  the  state  of  New  York 
had  jurisdiction  to  enact  the  pro- 
vision; and  that  defendants  were 
liable  to  the  penalty  prescribed  for 
its  violation.  Id. 


STATUTES. 

Words  and  phrases  in  a  statute,  con- 
ferring   upon    a    corporation    its 
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franchises  and  special  privileges, 
which  are  ambiguous  or  admit  of 
different  meanings,  must  receive 
that  construction  which  is  most 
favorable  to  the  public.  People  v. 
Broadway  R.  E.  Co,  2^ 

Chap.  803,  LawsoflS5S. 

Chap.  461,  Lam  of  ISeO, 

Chap.  905,  JMwsofimi. 

Chap.  598,  Laws  of  1875. 

C^uip.  350,  Lam  of  1879. 

Chap.  405,  Law%  <?/1882. 

See  People  v.  Broaduay  R.  R.  Co.,  29. 

Chap.  150,  lAiWHof\U^. 

ike  Se-ufca  Nation  v.  Chnstie,  123. 
gi^  868,  878,  899,  chap.  410,  Laws 

of  1882. 
See  Peojile  ex  rel.  v.  Oilon,  147. 

§  90  chap.  131,  Laws  oflS8o. 

See  In  re  Com  jf ion  Council  of  Amster- 

dam,  158. 

1  R.  S.  392,  §  17. 

Chap.  269,  Imics  of  1S80. 

Chap.  361,  L<ucsoflSSl. 

Chap.  597,  JMirsoflSSl. 

Chap.  659,  Imws  ofUm. 

See  Peopie'ejc  rel.  v.  Bolan,  166. 

g  690,  chap.  410,  Jmws  of  1882. 

Chap.  262,  Laws  of  1887. 

See  People  er  rd.  v.  R^M,  180. 

Chap.  297,  Zyi/r«  ^/ 1833. 

^«  Button  V.  Rathbone,  Sard  &  Co., 

187. 

1  R.  S.  737.  §§  128.  129. 

See  Bootli  V.  Baptist  Church,  215. 

Chap.  176,  /xztr«o/ 1875. 

See  People  v.  Simonson,  300. 

C7//I/).  326,  /y/w«<>^"1874. 

Chap.  501,  />//r«on879. 

C/m/).  656,  Laws  of  1886. 

>Sr<^!  People  ex  rel.  v.  BUckwenn,  310. 

§  5,  r////jy.  3a5,  lAiirs  of  1886. 

^SfC  ZicgUrv.  Chapin,  342. 

S  44,  r/////?.  140,  7^/?r«  O/1850 

i^  8,  chap.  282,  Imws  r;f  1854. 

/Sf6'  7t>/r^/'  V.  .V.  Y.,  C.  &  St.  L.  R.  R. 

Co.,  365. 

Chap.  130,  Lawsof\U2. 

See  People  ex  rel.  v.  Bd.  of  Canvassers, 

392 

§  3,  chap.  114,  Laws  of  1883. 

See  People  ex  rel.  v.  McGuire,  419. 

g  3,  chap.  456,  />//r/»  r/1857. 

See  People  ex  rel.  v.  Coleman,  433. 
>SmM.  5,  g  10.  tit.  12,  rAfli;.  519. 

Imws  of  1S70. 
See  B,  L.,  T.  d:  S.  D.  Co,  v.  K,  T.  & 

M.  M.  A.  Assn.,  451. 

Chap.  604,  Xa<r«<?/1875. 

§  8,  cfuip.  414,  Laws  of  1885. 

Stf  Ferffuson  v.  /^>a»,  459. 

g  3,  chap.  138,  Laws  o/1853. 


§  113,  e/iap,  5  of  chap.  410,  Lau» 

<?/1882. 

iSfeff  iVopig  er  rel.  v.  G^rant,  479. 

^  7,  r/«<ip.  299,  Zafr«t>/1883. 

g44.  Oil  amended,  chap.  332,  Lau» 

<?/1888. 

/Sfe«  P<?<?pfo  ^j;  rel  v.  ITt^,  497. 

Chap.  133,  ZaM«  0/1847. 

g  4,  cAap.  163,  /xziM  O/1860. 

Se^  Thacher  v.  U.  C.  Assn.,  607. 

C^iap.  555,  £a«?»^/1864. 

Chap.  591,  Z/I2WO/1870. 

Cltap.  152,  Zair*  (j/'  1885. 

See  People  ex  rel.  v.  Bd.  of  Town  Aud- 
itors, 528. 

Chap.  658,  Laws  of  \^^. 

See  Mayor,  etc.,  v.  National Broadtca/y 
Bank,  665. 

<S^«  Acts  op  Congress. 

Limitations  (Statute  op). 


STATUTE  OF  LIMITATIONS. 
See  Limitations  (Statute  of). 


STIPULATION. 

1.  The  provision  of  the  Code  of 
Civil  Procedure  (Subd.  1.  g  191, 
Code  Civ.  Pro.)  prohibiting  a  re- 
view in  the  Court  of  Appeals  of 
an  order  of  General  Term  granting 
anew  trial,  except  upon  a  stipu- 
lation for  judgment  absolute  in 
case  of  an  affirmance,  includes 
actions  of  ejectment.  Roberts  v. 
Baumgarten.  336 

2.  Upon  the  trial  of  an  action  of 
ejectment,  judgment  was  awarded 
upon  findings  of  fact,  in  favor  of 
the  plaintiff,  which,  ui)on  appeal, 
was  reversed  by  the  General  Term 
and  a  new  trial  ordered.  Plaintiff 
appealed  to  the  Court  of  Appeals, 
giving  the  requii'ed  stipulation, 
for  judgment  absolute  in  case  of 
affirmance.  The  order  was  af- 
firmed and  judgment  absolute  duly 
entered  in  the  court  below  against 
plaintiff  upon  the  remittitur. 
Held,  that  the  plaintiff,  by  the 
stipulation,  waived  the  righ't  to  a 
new  trial  given  bv  the  Code  of 
Civil  Procedure  (gg  1524,  1525)  to 
a  party  in  such  an  action  against 
whom  a  judgment  has  been  ren- 
dered; that  the  judgment  here 
was  not  based  upon  the  trial  of  an 
issue  of  fact,  but  solely  upon  the 
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consent  of  the  party  making  the 
stipulation ;  and  that  the  right  of 
review  secured  by  the  stipmatiou 
was  a  sufficient  consideration  for  it. 

Id. 

STOCKHOLDER. 

The  mere  fact  that  a  person  is  a 
director  or  stockholder  of  a  cor- 
poration does  not  make  him  charg- 
able  with  actual  knowledge  of  its 
business  transactions  or  of  entries 
made  in  its  books.  Rudd  v.  Eob- 
insan.  113 

STREETS. 

See  Highways. 


SUPERINTENDENT  OF  PUBLIC 
INSTRUCTION. 

The  state  superintendent  of  public 
instruction  has  no  jurisdiction  to 
hear  and  determine  an  appeal  from 
an  apportionment  made  by  town 
auditors  under  the  act  of  1870 
(Chap.  591,  Laws  of  1870),  authoriz- 
ing the  people  of  the  town  of 
Hempstead  to  elect  a  town  treas- 
urer to  receive  and  invest  the 
moneys  arising  from  sales  of  the 
common  lands  of  the  town,  and 
directing  that  two-thirds  of  the  ac- 
cruing interest,  "or  so  much 
thereof  as  may  be  deemed  nec- 
essary for  the  common  schools 
of  the  town,  to  be  determined  by 
the  said  board  of  town  auditors 
from  an  inspection  and  examina- 
tion of  the  last  annual  reports  of 
the  trustees,  and  boards  of  educa- 
tion of  said  town,  shall  be  appor- 
tioned among  the  several  school 
districts  of  said  town  in  the  same 
manner  and  upon  the  same  basis  as 
the  public  school  moneys  of  the 
state  are  apportioned.'*  People 
ex  rel.  v.  Bd.  of  Totcn  Auditors.  528 


SURROGATE'S    COURT. 

1.  Where,  upon  probate  of  a  will,  no 
question  is  raised  as  to  the  validity 
of  the  will  itself,  but  an  issue  is 
presented  as  authorized  by  the 
Code  of  Civil  Procedure  (§  2624), 
for  the  determination  of  the  surro- 
gate as  to  "the  construction, 
validity  and  effect,"  of  a  disposi- 


tion of  personal  property  contained 
therein,  extrinsic  parol  evidence 
as  to  the  circumstances  under 
which  the  will  was  executed  is  in- 
competent; nor  is  such  evidence 
admissible  to  establish  a  trust  ex 
makflcio,  as  of  such  a  question  a 
Surrogate's  Court  has  no  jurisdic- 
tion.   In  re  Keleman.  73 

2.  K.,  by  her  will,  gave  legacies  to 
certain  charitable  institutions,  one 
of  which  was  al.so  made  residuary 
legatee.  A  codicil,  executed  four 
days  after  the  will,  after  stating 
that  doubt  had  arisen  as  to  the 
validity  cf  the  said  bequests  for 
charitable  purposes,  modified  the 
will  by  making  W.  residuary  leg- 
atee; the  testatrix  requested  him 
to  carry  into  effect  her  wishes  with 
respect  to  said  charitable  bequests, 
stating,  however,  that  this  was  not 
to  be  construed  into  an  absolute 
direction  on  her  part,  but  as  merely 
her  desire.  By  reason  of  her 
death,  within  two  months  after 
the  execution  of  the  will  and  codi- 
cil, said  bequests  were  invalidated. 
Probate  of  the  will  was  not  con- 
tested, but  the  next  of  kin  an- 
swered, alleging  the  invalidity  of 
the  charitable  bequests;  also,  that 
the  residuary  bequest  in  the  codi- 
cil was  void  because  it  was  either 
an  evasion  of  the  statute  or  a  fraud 
upon  the  testatrix  or  next  of  kin. 
Ill  Id,  that  the  sole  question  mised 
of  which  the  surrogate  had  juris- 
diction was  as  to  whether  the  be- 
quest to  W.  was  absolute  or  in 
trust;  that  it  was  absolute,  and  so, 
valid  upon  its  face.  Id. 

8.  A  Surrogate's  Court  has  no  power 
to  annul  or  set  aside  on  the  ground 
of  fraud  a  release  executed  by 
parties  interested  in  an  estate  to 
the  executor  thereof.  Such  relief 
may  and  can  only  be  obtained 
from  a  court  having  equity  powers 
and  jurisdiction.  Saiiders  v. 
Sautter.  193 

4.  All  final  decrees  of  a  surrogate 
against  an  administrator,  which 
adjudge  money  of  the  estate  in  his 
hands  due  ana  payable  to  parties 
entitled,  run  against  him  per- 
sonally and  de  bonis  propriis,  and 
may  be  docketed  and  become  a 
general  lien  enforceable  by  execu- 
tion.    Poioer  v.  Speckman.        354 
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5.  In  case  of  such  a  decree  all  that 
is  necessary  in  order  to  hold  the 
sureties  upon  the  administrator's 
bond  is  that  the  proceeding  should 
show  that  tlie  judgment  was  ren- 
dered for  an  official  default.       Id. 

6.  Where  the  papers  upon  which  the 
decree  was  rendered  are  imperfect 
or  ambiguous,  the  facts  may  be 
examined  sufficiently  to  determine 
whether  the  decree  was  purely 
personal  or  one  touching  the  ad- 
ministration. Id. 

7.  Pending  proceedings  by  a  munici- 
pality to  acquire  title  to  lands  be- 
longmg  to  a  married  woman,  for 
a  public  improvement,  the  owner 
died  intestate,  leaving  C,  her  hus- 
band and  four  infant  children  sur- 
viving. 0.  was  appointed  guar- 
dian of  the  children,  and  gave  the 
statutory  bond;  an  award  was 
made  for  the  entire  fee  of  the 
premises;  C.  was  then  in  posses- 
sion; he  received  the  sum  awarded, 
receipting  therefor  as  guardian. 
In  proceedings  by  one  of  the 
children  upon  his  arrival  of  age 
for  an  accounting  by  his  father, 
as  guardian,  it  appeared  that  the 
father  invested  and  lost  the  fund 
in  his  business,  and  that  he  was 
insolvent.  The  surrogate  com- 
puted the  value  of  the  life  estate 
in  the  petitioner's  share  of  the 
fund,  deducted  the  amount  from 
such  share  and  directed  tlie  pay- 
ment of  the  balance  to  him.  Held, 
error;  that  the  surrogate  had  no 
power  to  make  such  an  order  with- 
out the  consent  of  C. ;  that  while 
th(;  surrogate  had  power  to  com- 
pel the  guardian  to  account,  he 
could  not  decree  payment  to  the 
ward,  until  by  the  termination  of 
the  life  estate*  he  became  entitled 
to  the  fund,  and  that,  for  what- 
ever remedy  there  might  be  to 
secure  the  safety  of  the  fund,  so 
that  it  might  be  forthcoming  at 
the  proper  time,  resort  must  be 
had  to  a  court  of  equity.  In  re 
Gimp.  377 

6.  A  surrogate  has  no  general  juris- 
diction over  a  guardian,  but  simply 
such  as  has  been  specially  con- 
ferred by  statute,  together  with 
the  incidental  powers  requisite  to 
carry  out  that  jurisdiction.        Id. 


SUSPENSION  OF  POWER  OF 
ALIENATION. 

1.  The  will  of  V.  directed  his  execu- 
tors to  purchase  land  and  to  erect 
thereon  a  suitable  structure  for  an 
orphan   asylum;    they   were  also 
directed  to  procure  the  passage  of 
an  act  by  the  legislature  incorpo- 
rating the  asylum,  and  after  the 
completion    of    the    building,   to 
convey  said  premises  to  the  corpo- 
ration, also  to  assign  and  transfer 
to  it  a  sum  specified  for  a  perma- 
nent fund  for  its  maintenance  of 
the  asylum.     In  a  codicil,  the  tes- 
tator stated  that  since  making  the 
will,  he  had  purchased  certain  real 
estate  specified,  and  he  directed  his 
executors  to  devote  this  property 
to  the  purposes  of  the  asylum.    In 
an  action  for  the  construction  of 
the  will,  it  appeared    that  about 
four  months  after  the  death  of  the 
testator,   the   executors   procured 
the  passage  of  an  act  incorporating 
the  asylum,  as  directed  in  the  will. 
IMd,  that  the  attempted  gift  was 
both    executor}'  and  contingent* 
and  the  devisee  and   legatee  not 
being  in  existence  at  tlie  time  of 
the  death  of  the  testator,  the  gifts 
were  void  as  suspending  the  power 
of    alienation    for    an    indefinite 
pericHl  not  measured  by  lives  in 
being;  that  no  trust  in  the  execu- 
tors   was   created    and   no    trust 
estate  vested   in  them,   but   they 
held  the  property  .simply  as  execu- 
tors; that  the  duty  of  paying  over 
the  legacy  was  merely  the  duty  of 
an  executor  and  not  the  execution 
of  a  power;  but,  assuming  that  to 
some  extent  there  was  a  special 
authority  which  a  fleeted  the  per- 
sonal estate  and  could  be  treated 
as  a  power,  and  assuming  that  the 
asj'lum  was  to  get  its  title  to  the 
real  estale  from  the  execution  of  a 
power  of  transfer  given  to  the  exec- 
utors, and  that  the  fee  of  the  land 
gnd  the  title  to  the  fund  descended 
to  the  heirs  and  next  of  kin,  sub- 
ject to  the  execution  of  the  power, 
this  would  not  cure  the  objection 
or  validate  the  provision.     Byoth 
V.  Baptist  Church.  215 

2.  A  perpetuity  cannot  be  created 
by  means  of  a  power  in  trust  any 
more  than  by  a  direct  limitation. 
(1  R.  S.  737,  §§  128,  129.)  Id, 
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3.  The  will  also  gave  a  legacy  to  an 
incorporated  church,  **  provided 
said  church  shall  raise  a  sum  suffi- 
cient, with  this  legacy,"  to  pay  off 
a  mortgage  and  its  other  debts 
within  two  years  after  the  testa- 
tor's death;  and  it  was  further  pro- 
vided that  *•  in  case  of  failure  to  do 
this,  then  this  legacy  shall  lapse 
and  go  into  the  residuum  "  of  the 
testator's  estate.  Held,  that  the 
condition  was  a  condition  prece- 
dent to  the  vesting  ot  the  legacy; 
and  that  the  bequest  was  invalid. 

Id, 

4.  When,  hj  the  terms  of  a  testa- 
mentary gift  in  trust  of  property, 
its  ownership  must  be  necessarily 
uncertain  for  a  period  of  time  not 
measured  by  lives,  the  statute 
against  perpctuties  intervenes  and 
condemns  it.     People  v.  ISimonMm. 

299 

5.  As  to  whether  a  gift  may  be  sus- 
tained where  the  delay  is  merely 
Incidental  and  caused  by  the  forni- 

^  alities  and  details  of  incorporation 
of  the  body  to  take,  and  its  crea- 
tion is  possible  and  certain  to  be 
effected  under  a  general  law  in  ac- 
cordance with  the  testator's  direc- 
tions, qucere.  Id. 

6.  It  seems  that  the  non-existence  as 
a  corporate  body,  at  the  time  of  a 
testator's  death,  of  an  institution 
intended  by  him  as  an  object  of  his 
bounty,  will  not  alone  defeat  a  tes- 
tamentary gift,  and  an  executors- 
bequest  to  the  use  of  an  institution 
directed  to  be  incorporated  within 
the  period  allowed  for  the  vesting 
of  future  estates,  may  be  upheld 
as  valid.  Id. 

7.  Where,  however,  no  such  limit  is 
fixed  to  the  time  of  incorporation, 
but  it  is  left  dependent  upon  the 
will  of  the  legislature,  the  gift  is 
void.  •  Id. 

8.  W. ,  by  his  will,  gave  his  residuary 
estate  to  his  executors,  in  tnist,  to 
create  and  endow  a  benevolent  in- 
stitution, and  he  directed  them, 
upon  his  decease,  to  apply  to  the 
legislature  for  an  act  incorporating 
it.  The  will  defined  the  purposes 
end  object  for  which  said  institu- 
tion should  be   created  and    in- 


trusted with  the  property  which 
the  executors  were  directed  to  con- 
vey to  it  upon  its  incorporation; 
the  executors  were  appointed  its 
"sole  and  permanent  trustees," 
and  it  was  provided  that  '*  they  be 
inserted  in  any  act  of  incorporation 
as  such  trustees,"  and  that  they 
should  fill  vacancies  occurring  in 
their  body  "  so  long  as  such  insti- 
tute shall  exist  as  a  corporate  body, 
or  otherwise."  By  a  codicil  W.  di- 
rected "that  the  devise  and  be- 
quest *  *  *  with  regard  to 
the  founding"  of  such  institute 
"be  changed  and  the  provisions 
thus  made  therefor  be  applied  to 
the  founding  of  a  musical  institu- 
tion;" he  directed  "that  appro- 
priate legislation  and  means  be 
adopted  to  perfect  the  incorpora- 
tion and  general  plan  of  the  in- 
stitution as  near  or  similar  to  the 
plan  or  method  given  "  in  the  will 
with  regard  to  the  formation  of 
the  benevolent  i  institute.  In  an 
action  instituted  by  the  attorney- 
general,  among  other  things,  to 
establish  a  testamentary  trust  for 
public  charitable  purposes  under 
said  will,  h&ld,  that  the  only  effect 
of  the  codicil  was  to  change  the 
name  of  the  beneficiary  mentioned 
in  the  residuary  clause  of  the  will 
and  to  apply  to  it  the  same  pro- 
visions as  to  incorporation,  and 
plan  of  corporate  management; 
and  that  the  provisions  of  the  will 
and  codicil  were  void,  as  they  con- 
travened the  statutes,  limiting  the 
power  of  alienation.  Id. 

9.  It  w^as  claimed  that  the  institution 
provided  for  by  the  codicil  could 
be  incorponited  under  the  general 
act  of  1875  (Chap.  176,  Laws  of 
1875),  passed  before  the  ccxlicil 
was  executed;  this  requires  that 
the  corporation  to  be  created  must 
have  not  less  than  seven  tnistees. 
The  will  appointed  three  execu- 
tors; the  number  was  increased  by 
the  codicil  to  four.  Held,  that  the 
restrictions  of  said  act  make  it  in- 
appropriate to  the  testator's  de- 
sign; that  even  in  case  said  act 
might  be  modified  by  the  legisla- 
ture so  as  to  permit  of  the  incor- 
poration desired  by  the  testator, 
a  delay  would  ensue  dependent 
upon  the  will  of  the  legislature, 
not  upon  lives,  and  so  the  objec- 
tion was  not  obviated*  Jd. 
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TAXATION. 

Se^  Assessment  and  Taxation. 

TAXPAYERS. 

1.  The  action  authorized  by  the  Code 
of  Civil  Procedure  (§  1925)  by  a 
taxpayer  of  a  municipality  against 
an  officer  thereof  to  prevent  waste 
or  injury  to  the  propertv  of  the 
municipality,  was  only  intended 
to  protect  against  the  fraud  or  bad 
faith  of  the  othcer  or  to  restrain 
illegal  action  on  his  part;  it  was 
not  intended  as  a  shield  to  the  offi- 
cer from  the  effect  of  his  own 
folly  or  to  enable  a  taxpayer  to 
try  a  question  of  fraud  between 
the  officer  and  those  dealing  with 
him.     Zieffler  v.  Chapin.  342 

2.  The  complaint  in  such  an  action, 
therefore,  is  not  sufficient  which 
contains  simply  averments  that 
officials  of  a  municipality  have 
entered  into  and  propose  to  carry 
out  a  contract  for  the  purch«ase  of 
property,  within  their  authority, 
but  at  an  extravagant  price  and 
without  the  exercise  of  proper  care 
and  prudence,  in  the  absence  of 
allegations  of  anv  fraud,  collusion 
or  bad  faith  on  the  part  of  tlie  offi- 
cials, and  this,  although  the  com- 
plaint contains  averments  of  fraud 
on  the  part  of  the  vendor;  in  addi- 
tion thereto  it  must  be  averred 
that  the  officials,  in  the  face  c. 
explanation  and  knowledge  of  tii< 
fraud,  persist  in  carrying  out  the 
contract.  Id. 


TELEGRAPH  CO^IPANIES. 

1.  The  act  of  1881  (Chap.  597,  Laws 
of  1881),  fixing  the  manner  of 
assessing  certain  real  estate  of  tele- 
graph companies,"  was  superseded 
by  the  act  of  1886  (Chap.  659,  Laws 
of  1886),  providing  for  the  as.sess- 
ment  of  telegraph  and  other  com- 
panies named.  People  ex  rel,  v. 
Dolan.  166 

2.  The  latter  act  is  to  be  construed 
in  connection  with  the  act  of  1881 
(Chap.  361,  Laws  of  1881),  provid- 
ing for  taxing  telegraph  and  other 
companies  for  state  purposes.    Id. 


3.  Under  the  provisions  in  said  act 
of  1886  providing  that  the  portion 
of  a  telegraph  line  in  any  town  or 
ward  shall  be  assessed  **  in  the 
manner  provided  by  law  for  the 
assessment  of  land's  of  resident 
owners"  (§  1),  and  that  the  word 
"lines "shall  include  "the  inter- 
est in  the  lands  on  which  the  poles 
stand,  the  right  or  license  to  erect 
such  poles,  all  poles,  arms,  insu- 
lators, wires,  instruments  or  other 
things  connected  with  or  used  as 
part  of  each  line  "  (g  2),  the  prop- 
erty specified  is  to  be  assessed  '  *  at 
its  full  and  true  value "  (1  R.  S. 
392,  §  17).  Id, 

4.  It  is  not  to  be  regarded  as  part  of 
a  whole  or  as  a  complete  telegraph 
line  in  operation,  and  its  value  for 
telegraph  purposes,  its  position, 
connections  and  productive  capa- 
city may  not  properly  be  taken 
into  consideration,  as  these  con- 
siderations enter  into  the  question 
of  the  value  of  the  business  and 
franchises  of  the  company,  pro- 
vision for  the  taxation  of  ^"iiich  is 
otherwise  made  (Chap.  361,  Laws 
of  1881).  Id, 

5.  The  measure  of  the  value  of  the 
'  *  poles,  arms,  insulators,  appar- 
atus, instruments  and  wires,"  as 
they  are  capable  of  indefinite  re- 
production at  a  known  cost,  is  this 
cost,  including  the  requisite  ex- 
penditure for  labor  to  set  them  up 
ready  for  use,  and  when  the  value 
is  thus  shown  by  uncontradicted 
evidence  it  must  be  taken.         Id. 

6.  In  arriving  at  tlie  value  of  the  in- 
terest in  the  land  on  which  the 
poles  stand  and  of  the  ri^ht  or 
license  to  erect  such  poles,  it  is  to 
be  considered  tliat  so  far  as  the 
line  is  erected  upon  a  highway  the 
only  interest  the  telegraph  com- 
pany has  is  a  mere  license  revoca- 
ble at  the  pleasure  of  the  legisla- 
ture, of  which  license  any  otJier 
similar  company  may  avail  itself. 
The  cost  w^iich  the  company  in- 
curred in  obtaining  the  interest  is 
the  correct  criterion  by  which  to 
judge  of  its  value.  Id. 

7.  It  seems  that  where  poles  are 
placed  on  the  land  of  an  individ- 
ual the  price  paid  or  the  amount 
of  any  liability  incurred  therefor 
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will  be  good  evidence  of  the  value 
of  the  right.  Id. 

S,  The  distinction  between  such  a 
case  and  that  of  the  assessment  for 
taxation  of  the  property  of  a  rail- 
road or  bridge  company  pointed 
out.  Id. 


TENANT  BY    THE    CURTESY. 
See  Curtesy. 


TITLE. 

As  to  title  acquired  under  pur- 

eJiam  of  the  Indian  rights  by  the  Ogden 
Land  Company, 

See  Seneca  Nation  v.  Christie.     122 


TOWNS. 
See  Hempstead  (Town  of). 

TRIAL. 

1.  In  an  action  by  an  abutting  prop- 
erty owner  against  an  elevated 
railroad  company  to  recover  dam- 
ages for  erecting  its  structure  in  a 
city  street,  damages  were  only 
claimed  for  the  six  years  prior  to 
the  commencement  of  the  action 
which  was  in  November,  1886»  and 
the  jury  were  expressly  limited  to 
this  time.  It  appeared  that  the 
•company's  charter  was  granted  in 
1879,  and  in  that  year  the  columns 
were  erected  in  front  of  plaintiff's 
premises;  the  road  was  not  com- 
pleted until  1885.  The  court  re- 
fused to  charge  that  no  damages 
were  recoverable  for  any  deprecia- 
tion of  rental  value  of  plaintiff's 
property  resulting  from  the  con- 
templated building  of  defendant's 
road  or  from  rumors  of  such  build- 
ing. Heldy  no  error;  as  it  was  a  re- 

^  quest  to  charge  an  abstract  propo- 
sition. Williams  v.  Bklyn.  El.  R. 
R.  Co.  96 

3.  Also  Iield,  that  the  court  properly 
submitted  to  the  jury  the  question 
as  to  whether  the  obstruction  of 
the  street  during  the  progress  of 
the  work  diminished  the  rental 
value  of  the  houses  on  plaintiff's 
premises;  proof  having  been  given 


to  support  plaintiff's  contention 
on  that  point.  Id. 

3.  The  court  permitted  the  jury  to 
award  damages  arising  from  plain- 
tiff's inability  to  rent  his  property 
from  time  to  time  during  the  build- 
ing of  defendant's  road  and  after 
its  completion,  where  such  loss 
could  be  traced  to  the  operations 
of  defendant.     Held,  no  error.  Id. 

4.  Requests  to  charge  as  to  matters 
upon  which  the  court  has  already' 
charged,  or  which  embody  abstract 
or  immaterial  propositions,  or  re- 

.  late  to  questions  of  evidence  and 
the  credibility  of  wittesses,  may 
be  properly  denied.  Id. 

5.  Plaintiff's  counsel,  in  summing 
up  the  case,  after  referring  to  the 
'•utter  disregard  of  the  rights  of 
the  private  citizen  by  corpora- 
tions," was  permitted*^  to  read, 
under  objection  and  exception,  an 
article  from  a  newspaper,  which 
purported  to  be  an  account  of  the 
killing  of  a  boy  by  coming  in  con- 
tact with  an  electric  wire,  negli- 
gently left  swinging  for  months 
from  a  pole  in  a  city  street,  and 
which  commented  on  the  neglect 
and  incompetency  of  the  city  offi- 
cials. Ueld,  error;  that  it  was  the 
duty  of  the  court  to  interpose  and 
prevent  the  reading.  Id. 

6.  While  it  is  the  privilege  of  coun- 
sel, in  addressing  a  jury,  to  com- 
ment upon  every  pertinent  matter 
of  fact  bearing  upon  the  questions 
the  jury  have  to  decide,  this  privi- 
lege does  not  justify  the  introduc- 
tion of  matters  wholly  immaterial 
and  irrelevant,  and  which  the  jury 
have  no  right  to  consider,  and 
where  such  comments  are  per- 
mitted after  proper  objection,  and 
they  tend  to  prej  udice  the  minds  of 
the  jury,  this  is  legal  error.        Id. 

7.  It  seems,  it  is  the  function  of  the 
trial  court  to  instruct  the  jury  upon 
the  law,  and  where  counsel,  in 
summing  up,  undertake  to  read 
the  law  to  the  jury,  the  court  may 
properly  interpose  to  prevent  it, 
but  if  It  permits  this  to  be  done 
and  the  law  is  correctly  laid  down 
in  the  extract  read,  it  does  not  con- 
stitute legal  error  or  furnish  a 
ground  of  exception.  Id. 
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8.  It  seems,  however,  such  a  practice 
should  not  be  encouraged.         Id, 

9.  It  se^ms,  also,  the  reading  by 
counsel  from  a  decision  in  another 
case,  for  the  purpose  of  bringing 
before  the  jury  the  facts  of  that 
case,  or  the  amount  of  the  verdict, 
or  the  comments  of  the  judge  on 
the  facts,  to  influence  the  jury  in 
deciding  upon  the  facts  in  the  case 
on  trial,  or  in  fixing  the  amount  of 
damages,  may  not  be  permitted. 

Id. 

10.  A  party  to  an  action,  may,  for  a 
good  consideration,  waive  privi- 
leges given  him  by  a  statute,  and 
a^ree  upon  a^mode  of  trial,  which 
will  preclude  him  from  afterward 
availm^  himself  of  rights  he  might 
otherwise  have.  Roberts  v.  Baum- 
garien,  336 

11.  Upon  triai^  of  the  issues  of  fact 
before  a  jury,  where  probate  of  a 
will  was  contested  upon  the 
ground  of  undue  influence,  the 
evidence  was  to  this  effect :  the 
testator  was  seventy-nine  yeiirs  old 
when  he  made  the  will ;  he  was 
then  seriously  ill  and  in  expecta- 
tion of  death ;  his  mental  and  physi- 
cal powers,  which  had  been  re- 
markably strong  and  vigorous, 
had  begun  to  weaken.  Before  his 
illness  he  had  declared  it  to  be  his 
intention  not  to  make  a  will,  so 
that  his  children  should  share 
equally,  and  his  acts  and  declara- 
tions showed  that  all  of  his  chil- 
dren were  equally  dciir  to  him. 
Two  of  his  sons,  who  received  the 
greater  part  of  the  estate,  were 
with  him  during  his  illness,  and 
procured  the  attorney  who  drew 
the  will.  L.,  another  son,  was  in 
another  state,  attempting  to  ob- 
tain a  divorce  from  his  wife,  who 
was  contesting  the  master.  The 
feelinars  of  the  father  were  strongly 
enlisted  in  favor  of  L.  and  against 
the  wife.  L.  wrote  a  letter  to  a 
sister,  with  a  request  that  she 
should  show  it  to  his  father,  con- 
taining statements  to  the  effect 
that  another  sister,  the  contestant, 
who  was  practically  disinherited 
b^  the  will,  was  advising  and  as- 
sisting the  wife  in  her  defense,  and 
the  letter  bitterly  reflected  upon 
the  sister's  conduct.  The  letter 
was  shown  to  testator,  and   the 


supposed  action  of  the  sister  in 
taking  part  against  her  brother 
caused  ill  'feeling  on  the  part  of 
the  testator  toward  her.  It  ap- 
peared that  the  statement^  in  the 
letter  were  untrue,  and  that  the 
writer  intentionally  misrepre- 
sented his  sister's  conduct.  The 
court  instructed  the  jury  that  if 
L.  wrote  the  letter  with  the  design 
that  it  should  reach  his  father  ar.d 
influence  him  in  the  disposition  of 
his  property,  and  said  letter  did 
in  fact  influence  him  to  disinherit 
the  daughter,  a  case  of  undue 
influence  and  fraud  was  made  out; 
but  if  such  statements  were  not 
false  and  were  not  designed  to  and 
did  not  influence  the  testator  in 
the  disposition  of  his  property, 
then  the  letter  was  harmless.  Held, 
no  error.   In  re  Budlong.  42S 

12.  The  court  charged  the  jury  that» 
though  the  testator's  will  might 
have  been  grossly  unjust,  that  met 
was  of  no  consequence  if  it  was 
satisfactory  to  the  testator  and 
was  made  in  accordance  with  his 
preconceived  design  and  inten- 
tion, and  not  through  the  influ- 
ence of  another.  The  court  then 
added  that  if,  under  all  the  cir- 
cumstances, the  jury  found  the 
will  to  be  unnatural  in  its  pro- 
visions and  inconsistent  with  the 
testator's  duties  and  obligations 
to  the  different  members  of  his 
family,  it  imposed  upon  the  pro- 
ponents the  duty  of  giving  some 
reasonable  explanation  of  its  un- 
natural character,  or  at  least  of 
showing  it  was  not  the  result  of 
mental  defect,  obliquity  or  per- 
version. This  addition  was  ex- 
cepted to.  Jlrld,  that  the  portion 
of  the  charge  excepted  to  was  to 
be  considered  in  connection  with 
what  preceded  it.  and  as  a  whole 
the  charge  was  not  objectionable. 

Id. 

13.  In  an  action,  among  other  things^ 
to  recover  damages  to  plaintiff's 
premises,  Kllegecl  to  have  been 
caused  by  the  construction  and 
maintenance  of  defendants'  ele- 
vated railroad  in  a  street  in  front 
of  them,  evidence  was  given,  and 
it  was  found  that  the  rental  value 
of  the  premises  had  depreciated, 
because  of  the  road;  evidence  was 
also  given  tending  to  show  that 
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before  its  construction  the  house 
on  the  premises  had  been  rented  by 

Elaintiff's  agent  to  persons  who 
ad  used  it  as  a  house  of  prosti- 
tution. There  was  some  evidence 
tending  to  show  that  said  agent, 
had  notice  that  in  some  cases  the 
house  was  so  used,  and  that  he 
renew^ed  leases  after  such  notice, 
but  there  was  no  evidence  that  he 
in  any  way  affirmatively  aided, 
abetted  or  countenanced  such  use, 
or  that  the  rent  was  fixed  with  ref- 
erence thereto.  Defendants'  coun- 
sel requested  the  court  to  find 
that  the  purpose  for  which  the 
house  was  used  was  known  to 
plaintiff's  agent,  and  that  for  such 
purpose  defendants'  acts  had 
caused  no  diminution  in  the  rental 
value;  these  requests  were  refused 
as  irrelevant.  UM,  no  error  ;  that 
the  particular  use  of  the  house 
had  nothing  to  do  with  the  injury 
suffered  by  the  plaintiff,  but  was 
wholly  inaependent  of  it.  Lcur- 
rence  v.  Met.  EL  R.  Co.  483 

14.  In  an  equity  action,  where  a 
question  of  fact  covering  the  whole 
case  is  submitted  to  the  jury,  and 
the  right  to  the  equitable  relief 
sought  follows  upon  the  adoption 
by  the  court  of  the  findings  of  the 
jury,  the  court  may  at  once,  upon 
adoption  of  the  finding,  direct 
judgment  without  further  trial. 
Hooker  v.  City  of  Rochester.       635 

15.  In  such  case  the  omission  of  the 
court  to  make  findings  of  fact  and 
law  is  an  irregularity  merely;  the 
remedy  of  the  defeated  party,  if 
he  is  entitled  to  any  relief,  is  by 
motion,  not  by  appeal.  Id. 

16.  Upon  the  trial  of  an  action  to 
recover  damages  to  plaintiff's 
premises  arising  from  the  construc- 
tion, maintenance  and  operation 
of  an  elevated  railroad  in  a  street 
on  which  they  fronted,  his  counsel 
requested  the  court  to  rule  that 
the  findings  and  decision  of  the 
court  in  a  judgment-roll  in  a  for- 
mer action  put  in  evidence,  to  the 
effect  that  the  '*  injury  to  the 
plaintiff  by  reason  of  the  existence 
and  the  operation  of  the  elevated 
railroad  before  her  building  during 
the  period  covered  by  the  judg- 
ment was  $300  a  year,  is  conclusive 
evidence  upon  that  point."  The 
court  refused  the  request.     The 
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judgment-roll  was  not  contained 
m  the  record  and  it  did  not  appear 
whether  the  refusal  was  based 
upon  a  disbelief  in  the  correctness 
01  the  request  as  matter  of  law  or 
on  his  mistaken  recital  of  the  con- 
tents of  the  roll.  Held,  that  error 
could  not  be  assumed,  and  so  it 
could  not  be  assumed  the  judg- 
ment-roll contained  any  finding  or 
decision  as  stated  in  the  request, 
or  that  the  court  committed  an 
error  in  refusing  it.  Moore  v.  N. 
Y.  El.  R,  R.  Co.  671 

17.  The  court  stated  to  the  jury 
the  amount  of  annual  loss  sus- 
tained by  plaintiff,  as  testified  to 
by  defendants'  witnesses,  caused 
by  the  maintenance  and  operation 
of  defendants'  road,  and  charged 
that  they  must  find  a  verdict  for 
not  less  than  that  sum,  with  inter- 
est. Held,  error;  that  while  in 
such  actions  the  iurj  may  in  tlieir 
discretion  awara  mterest  upon 
damages  incapable  of  liquidation 
by  computation,  they  are  not 
bound  to  do  so.  Id, 

See  Criminal  Trial. 


TRUSTS  AND  TRUSTEES. 

1.  Trustees  of  an  express  trust  have 
the  legal  title  to  and  are  the  legal 
owners  of  the  personal  property 
belonging  to  the  trust  estate.  In 
re  Straut.  201 

2.  In  an  action  by  such  trustees 
against  a  stranger,  alleged  to  have 
in  his  possession  or  to  be  liable  to 
account  for  property  belonging  to 
the  trust  estate,  to  reduce  such 
property  to  possession  or  to  sub- 
ject it  to  their  control,  or  for  an 
accounting,  unless  the  action  in- 
volves and  requires  the  determina- 
tion of  rights  as  between  the  bene- 
ficiaries themselves,  or  as  between 
them  and  the  trustees,  it  is  not 
necessary  to  make  them  parties 
(Code  Civ.  Pro.  g  449),  and  in  the 
absence  of  fraud  or  collusion  they 
are  bound  by  the  result.  Id. 

3.  In  proceedings  in  Surrogate's 
Court  commenced  by  one  claiming 
an  interest  as  cestui  que  trust  under 
the  will  of  S.  to  compel  the  ex- 
ecutor of  D.,  the  surviving  ex- 
ecutor and  trustee  under  said  will, 
to  account  for  the  trust  estate, 
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which  the  petitioner  alleged  went 
into  the  hands  of  E.,  and  after  his 
death  into  the  hands  of  his  execu- 
tor, it  appeared  that  prior  to  the 
death  of  E.  other  trustees  were  duly 
appointed  in  his  place  by  the  Su- 
preme Court,  and  E.  was  enjoined 
from  thereafter  acting  as  trustee, 
that  an  action  was  brought  by  said 
new  trustees  against  the  executor 
of  E.,  the  complaint  in  which  al- 
leged the  wasting  and  mistippro- 
priation  of  the  estate  by  E., 
and  that  all  the  property  of  which 
he  died  seized  belonged  to  plain- 
tiffs as  such  trustees.  The  relief 
asked  among  other  things,  was  that 
defendant  as  executor,  account  to 
the  plaintiffs  concerning  tlie  prop- 
erty and  the  income  thereof  which 
came  into  the  hands  of  his  tes- 
tator under  tlie  will  of  S.  Said 
action  resulted  in  a  judgment 
against  the  plaintiffs  therein  dis- 
missing the  complaint.  Held,  that 
the  petitioner  was  bound  by  that 
adjudication,  although  not  a  party 
to  the  action;  and  that  the  same 
was  a  bar  to  the  proceedings.    Id. 

4.  The  petition  was  filed  more  than 
thirty  years  after  the  death  of  S., 
more  tlian  six  years  after  the  death 
of  E.,  and  more  than  four  j'ears 
after  the  death  of  H.,  to  whom,  by 
the  will  of  S.,  the  income  of  the 
trust  fund  was  to  be  paid  during 
life.  Held,  that  after  such  a  lapse 
of  time  the  petitioner  could  not 
claim  that  doubtful  questions  of 
law  or  of  fact  should  be  resolved 
in  his  favor.  Id. 

5.  Double  commissions  to  the  same 
person,  as  executor  and  trustee, 
are  to  be  awarded  only  when  the 
will  contemplates  a  several  and 
separable  action  in  each  capacity, 
not  at  the  same  time,  but  at  differ- 
ent stages  of  the  administration. 
Mc Alpine  v.  Potter.  385 

(J.  The  performance  of  a  trust  may 
be  added  to  the  ordinary  duties  of 
an  executor  in  such  a  manner  that 
the  two  functions  run  on  together, 
and  where  a  will  makes  no  separa- 
tion, but  thus  blends  the  two  du- 
ties, single  commissions  only  are 
allowable.  Id. 

7.  When,  by  the  terms  of  a  testa- 
mentary gift  in  trust  of  property, 
its  ownership  must  be  necessarily 


uncertain  for  a  period  of  time  not 
measured  by  lives,  the  statute 
against  perpetuties  intervenes  and 
condemns  it.    People  v.  Sinwn^on. 

299 

8.  A  proceeding  instituted  by  a 
trustee  of  a  trust  fund  for  leave 
to  resign  and  to  pnxrure  the  ap- 
pointment of  a  new  trustee,  is  a 
special  proceeding.     In  re  IIcMen. 

589 

9.  Where,  in  such  a  proceeding  the 
several  beneficiaries  being  made 
parties,  appeared  by  separate 
counsel  and  took  an  active  part  in 
the  examination  and  settlement  of 
the  accounts  of  the  retiring  coun- 
sel, and  allowances  for  counsel 
fees  were  made  to  several  of  them, 
hddy  error.  Id. 

10.  Certain  of  the  parties,  who  were 
infants,  appeared  by  guardian; 
they  had  no  present  interest  in  the 
trust  fund,  but  simply  a  contin- 
gent and  reversionary  interest  in 
the  share  of  one  or  the  bene- 
ficiaries. Held,  that  an  allowance 
to  the  guardian,  payable  out  of  the 
trust  fund,  was  error.  Id, 

11.  It  8t(tns  that  an  allowance  to  the 
new  trustee  appointed  in  such  pro- 
ceedings was  improper.  Id. 

12.  McD.  executed  a  will,  by  which 
for  the  declared  purpose  of  giving 
her  son  L.,  who  was  her  only  chUa 
and  heir,  a  good  and  sufficient  sup- 
port, she  gave  all  her  property  to 
defendant  G.,  her  executor,  in 
trust  to  receive  the  rents  and 
profits,  and  apply  ttaem  to  the  use 
of  L.  during  life,  with  remainder 
to  G.  The  only  property  of  any 
material  value  owned  by  the  testa- 
trix was  a  farm,  upon  which  she 
and  her  son,  who  was  a  lunatic, 
resided.  She  thereafter  executed 
a  deed  of  the  farm  to  G.,  the  con- 
sideration stated  being  "one  dol- 
lar and  other  valuable  considera- 
tions." G.  was  an  aged  clergy- 
man, in  nowise  related  to  McD., 
living  at  a  distance  from  her  farm. 
L.,  while  not  violent  or  dangerous, 
was  unmanageable.  McD.  con- 
tinued to  live  upon  the  farm  with 
L.  until  her  death,  and  thereafter 
he  remained  in  possession.  G., 
shortly  after  the  death  of  McD., 
executed  and  caused  to  be  recorded 
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an  instrument  under  seal,  which 
stated  that  because  of  the  convey- 
ance he  considered  himself  bound 
to  appropriate  to  tlie  comfortable 
support  of  L.  during  life,  all  the 
rents  of  the  farm,  less  necessary 
expenses,  or  if  it  should  be  solcf, 
then  that  such  support  should  be 
the  first  lien  thereon,  the  obliga- 
tions resting  upon  him,  however, 
to  be  limited  to  the  rents  or,  in 
case  of  sale,  to  the  interest  on  the 
purchase-money.  Held,  that  said 
mst rumen t  constituted  a  valid  and 
enforceable  trust  imposing  upon 
its  creator  the  obligations  and 
duties  of  a  trustee;  that  said  trust 
was  irrevocable  and  could  not  be 
limited  or  affected  by  subsequent 
acts  or  contracts  of  the  trustee 
with  a  stranger;  that  the  trust  was 
not  limited  to  support  to  be  fur- 
nished L.  on  the  premises,  but  con- 
stituted a  general  obligation  to  ap- 
propriate the  rents  and  profits  or 
the  interest  on  the  purchase- 
money,  in  case  of  sale,  to  the  sup- 
port of  L.,  whenever  it  might  be 
needed;  and  that  an  active  duty 
was  imposed  upon  G.  to  exercise 
care  and  supervision  over  the  per- 
son and  wants  of  L. ,  and  to  pro- 
vide for  him  within  reasonable 
limits,  without  reference  to  his 
place  of  abode,  to  the  extent  of 
the  rents  and  profits.  Mc Arthur 
V.  Gordon.  597 

13.  G.  took  possession  of  the  farm 
and  subsequently  deeded  it  to  de- 
fendant D.  for  the  consideration  of 
$400,  which  was  secured  by  mort- 
gage on  the  farm,  D.  also  cove- 
nanting that  he  would  **  provide 
and  furnish  "  L.  during  life  "suit- 
able clothing,  food,  lodgings  and 
necessary  medical  attendance."  It 
was  also  provided  in  the  deed  that 
the  support  and  mintenance  of  L. 
should  "  constitute  and  remain  an 
indefeasable  lien  upon  the  prem- 
ises." D.  leased  about  an  acre  and 
a  quarter  of  the  farm  with  the 
buildings  to  P.  in  consideration 
that  the  latter  would  board  L.  and 
do  his  washing  and  mending.  In 
case  G.  did  not  stay  on  the  farm, 
then  P.  was  to  pay  a  rental  of 
forty  dollars  a  year.  D.  assisted 
P.  m  taking  possession  of  the 
house;  L.,  opposing  it,  was  per- 
sonally assaulted  by  a  servant  of 
D.,  and  his  bed andfumiture  were 


forcibly  taken  from  the  room  he 
had  occupied  and  packed  away; 
he  refused  to  remain  and  live  with 
P.,  and  thereafter  lived  with  and 
was  practically  supported  by 
plaintiff;  he  was  needy  and  de- 
pendent, frequently  sick  and  prac- 
tically unable  to  support  or  care 
for  liimself.  P.  paid  the  rent 
agreed  upon  to  D.  Neither  the 
latter  nor  G.  have  given  to  L.  any 
attention  or  support.  D.  paid  to 
G.  annually  the  interest  on  the 
mortgage,  which  the  latter  appro- 
priated to  his  use.  In  an  action  to 
enforce  the  trust,  held,  that  after 
the  purchase  by  D.  his  liabilities 
and  those  of  G.  were  co-extensive; 
that  G.  did  not,  by  his  contract 
with  D.,  relieve  himself  from  the 
duty  of  seeing  that  his  obligations 
to  L.  were  performed;  but  as  be- 
tween him  and  D.  the  latter  was 
primarily  liable;  that,  conceding 
the  decikration  of  trust  was  lim- 
ited to  support  to  be  furnished  on 
the  premises,  no  adequate  or  suffi- 
cient provision  was  made  therefor, 
and  the  duties  of  the  trust  were 
wholly  neglected;  that  G.  and  D. 
were  liable  for  such  damages  as  Ij. 
has  sustained  on  ac(!ount  of  their 
default,  i.  r.,  the  sum  required  for 
his  reasonable  and  comfortable 
support,  to  the  extent  of  the  rents 
and  profits  from  the  time  the 
trustee  took  possession;  and  so, 
that  plaintiff  was  entitlcHl  to  judg- 
ment for  the  sums  required  annu- 
ally for  that  purpose,  with  interest, 
the  same  to  be  charged  primarily 
upon  the  land ;  in  case  of  deficiency, 
on  sale,  said  deficiency  to  be  paid 
by  D.,  and,  in  case  of  his  inability, 
by  G.  Id. 

A   Surrogate's   Court  has  n6 

jurisdiction  upon  probate  of  a  mil  to 
establish  a  trust  ex  malcficio;  an 
action  must  be  brought  in  equity  for 
that  purpose, 

tke  In  re  Kcleman.  73 


WAIVER. 

1.  A  party  to  an  action  may,  for  a 
good  consideration,  waive  privi- 
leges given  him  by  a  statute,  and 
agree  upon  a  mode  of  trial,  which 
will  preclude  him  from  afterward 
availing  himself  of  rights  he  might 
otherwise  have.  RubertsY.  Baum* 
garten.  336 
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2.  Upon  the  trial  of  an  action  of 
ejectment,  j  udj^ment  was  awarded 
upon  findings  of  fact  in  favor  of  the 
plaintiff,  which,  upon  appeal,  was 
reversed  bv  the  Greneral  Term  and 
a  new  trial  ordered.  Plaintiff  ap- 
pealed to  the  Court  of  Appeals, 
giving  the  required  stipulation, 
for  judgment  absolute  in  case  of 
affirmance.  The  order  was  af- 
firmed and  judgment  absolute 
duly  entered  m  the  court  below 
against  plaintiff  upon  the  remit- 
titur. Held,  that  the  plaintiff,  by 
the  stipulation,  waived  the  right 
to  a  new  trial  given  by  the  Code 
of  Civil  Procedure  (g^  1524,  1525) 
to  a  party  in  such  an  action  against 
whom  a  judgment  has  been  ren- 
dered. Id. 

WILLS. 

1.  Where,  upon  probate  of  a  will, 
no  question  is  raised  as  to  the  va- 
lidity of  the  will  itself,  but  an 
issue  is  presented  as  authorized  by 
the  Code  of  Civil  Proce<lure 
(S  2624),  for  the  determination  of 
tlie  surrogate  as  to  "  the  construc- 
tion, validity  and  effect,"  of  a  dis- 
position of  personal  property  con- 
tained therem,  extrinnic  parol  evi- 
dence as  to  the  circumstances 
under  which  the  will  was  executed 
is  incompetent;  nor  is  such  evi- 
dence admissible  to  establish  a 
trust  ex  intilcficio,  as  of  such  a 
question  a  Surrogate's  Court  has 
no  jurisdiction.  la  re  Keltman.  73 

2.  K.,  by  her  will,  ^ave  legacies  to 
certain  charitable  mstitutions,  one 
of  which  was  also  made  residuary 
legatee.  A  codicil,  executed  four 
days  after  the  will,  after  stating 
that  doubt  had  arisen  as  to  the 
validity  of  the  said  bequests  for 
charitable  purposes,  modified  the 
will  by  making  W.  residuary  lega- 
tee; the  testatrix  requested  fiim  to 
carry  into  effect  her  wishes  with 
respect  to  said  charitable  bequests, 
stating,  however,  that  this  was  not 
to  be  construed  into  an  absohite 
direction  on  her  part,  but  as  merely 
her  desire.  By  reason  of  her  death, 
within  two  months  after  the  execu- 
tion of  the  will  and  codicil,  said 
bequests  were  invalidateil.  Pro- 
bate of  the  will  was  not  contest<*d, 
but  the  next  of  kin  answered, 
alleging    the    invalidity    of    the 


charitable  bequests;  also,  that  the 
residuary  bequest  in  the  codicil 
was  void  because  it  was  either  an 
evasion  of  the  statute  or  a  fraud 
upon  the  testatrix  or  next  of  kin. 
Held,  that  the  sole  question  raised 
of  which  the  surrogate  had  juris- 
diction was  as  to  whether  the  be- 
quest to  W.  was  absolute  or  in 
trust;  that  it  was  absolute,  and  so, 
valid  upon  its  face.  Id, 

3.  It  seems,  if  by  any  extrinsic  evi- 
dence it  could  be  made  to  appear 
that  there  were  grounds  for  im- 
posing a  trust  IX  malefcio  upon  the 
residuary  estate  in  favor  of  the 
next  of  kin,  an  action  might  be 
brought  in  equity  for  that  pur- 
pose. Id. 

4.  L.,  by  his  will,  gave  his  residuary 
estate  to  his  executors  in  trust, 
creating  four  separate  trusts  for 
the  benefit  of  his  children,  each 
covering  an  undivided  one-fourth 
of  said  residue,  the  income  of  the 
fourth  set  apart  for  each  child  to 
be  paid  to  him  or  her  during  life, 
and  upon  his  or  her  death  the 
executors  to  convey  such  share 
with  any  unapplied  income  to  such 
child's  issue.  By  a  subsequent 
clause  of  the  will  the  executors 
and  the  survivors  and  survivor  of 
them  were  authorized  at  any  time 
or  times  to  sell  and  dispose  of  the 
whole  or  any  part  of  the  estate, 
and  in  the  meantime  to  collect 
and  receive  the  rents.  In  an  action 
to  recover  back  a  payment  of  pur- 
chase-money before  a  contract  of 
sale  of  certain  of  the  residuary 
real  estate  made  by  the  executor, 
because  of  alleged  defects  of  title, 
it  appeared  that  the  contract  in 
question  was  made  after  the  death 
of  one  of  the  testator's  children. 
A  deed  of  the  sole  surviving  execu- 
tor was  tendered  to  the  purchaser 
and  rejected.  Held,  that  such  deed 
was  effectual  to  convey  a  good 
title;  that  the  power  of  sale  con- 
ferred upon  the  executors  did  not 
terminate  on  the  death  of  one  of 
the  cest  ui  q^ie  tmsten  t,hut  survived ; 
that  the  will  authorized  the  trustee, 
holding  as  to  an  ended  trust  in 
the  character  of  a  tenant  in  com- 
mon, to  retain  and  exercise  the 
power  of  sale  and  receive  rents 
until  final  severance  and  distribu- 
tion.    Citsscick  V.  Tweedy.  81 
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5.  The  will  of  V.  directed  his  ex- 
ecutors to  purchase  land  and  to 
erect  thereon  a  suitable  structure 
for  an  orphan  asylum;  they  were 
also  directed  to  procure  the  pass- 
age of  an  act  hy  the  legislature  in- 
corporating the  asylum,  and  after 
the  completion  of  Uie  building,  to 
convey  said  premises  to  the  corpo- 
ration, also  to  assign  and  transfer 
to  it  a  sum  specified  for  a  perma- 
nent fund  for  its  maintenance  of 
the  asylum.  In  a  codicil,  the  tes- 
tator stated  that  since  making  the 
will,  he  had  purchased  certain  real 
estate  specitied,  and  he  directed  his 
executors  to  devote  this  property 
to  the  purposes  of  the  asylum.  In 
an  action  for  the  construction  of 
the  will,  it  appeared  that  about 
four  months  after  the  death  of  the 
testator,  the  executors  proctured 
the  passage  of  an  act  incorporating 
the  asylum,  as  directed  in  the  will. 
Held,  that  the  attempted  gift  was 
both  executory  and  contingent, 
.and  the  devisee  and  legatee  not 
being  in  existence  at  the  time  of 
the  death  of  the  testator,  the  gifts 
were  void  as  suspending  the  power 
of  alienation  for  an  indefinite  pe- 
riod not  measured  by  lives  in  be- 
ing; that  no  trust  in  the  executors 
was  created  and  no  trust  estate 
vested  in  them,  but  they  held  the 
property  simply  as  executors;  that 
the  duty  of  paying  over  the  legacy 
was  merely  the  duty  of  an  execu- 
tor and  not  the  execution  of  a 
power;  but,  assuming  that  to  some 
extent  there  was  a  special  author- 
ity which  affected  the  personal  es- 
tate and  could  be  treated,  as  a 
power,  and  assuming  that  the 
asylum  was  to  get  its  title  to  the 
real  estate  from  the  execution  of  a 
power  of  transfer  given  to  the  ex- 
ecutors, and  that  the  fee  of  the 
land  and  the  title  to  the  fund  de- 
scended to  the  heirs  and  next  of 
kin,  subject  to  the  execution  of 

.  the  power,  this  would  not  cure  the 
objection  or  validate  the  provision. 
Booth  V.  Baptist  Church.  215 

6.  A.  perpetuity  cannot  be  created 
by  means  of  a  power  in  trust  any 
more  than  by  a  direct  limitation. 
(1  R.  S.  737,  §§  128,  129.)  Id. 

7.  The  will  also  gave  a  legacy  to  an 
incorporated  church,  "provided 
said  church  shall  raise  a  sum  suffi- 


cient, with  this  legacy,"  to  payoff 
a  mortgage  and  its  other  debts 
within  two  years  after  the  testa- 
tor's death;  and  it  was  further  pro- 
vided that  "in  case  of  failure  to 
do  this,  then  this  legacy  shall  lapse 
and  go  into  the  residuum  "  of  the 
testator's  estate.  Held,  that  the 
condition  was  a  condition  preced- 
ent to  the  vesting  of  the  legacy; 
and  that  the  bequest  was  invalid. 

Id. 

8.  The  will  contained  a  residuary 
clause  by  which  the  residuary 
estate  was  given  to  said  asylum 
**  when  incorporated,"  and  to  two 
other  institutions  named  "equally, 
share  and  share  alike. "  Following 
the  residuary  clause  was  this  pro- 
vision: "  In  case  any  of  the  gifts 
or  devises  hereinabove  given  shall 
be  adjudged  void  or  illegal  for  any 
reason,  then  I  giye  and  devise  the 
property  mentioned  and  described 
m  such  void  or  illegal  gifts  or  de- 
vises to  my  executors  hereinafter 
named,  in  trust,  for  them  to  carry 
out  and  accomplish  the  things  and 
objects  designed  by  me  in  such 
void  and  illegal  gifts  and  devises." 
Held,  that  the  provision  quoted 
was  illegal  and  ineffective  as  a  de- 
vise or  legacy;  but  that  the  testa- 
tor's meaning  was  to  carry  over  to 
his  executors  onlv  such  disposi- 
tions as  utterij  failed,  and  not 
those  which,  failing  in  one  direc- 
tion, were  yet  withm  the  scope  of 
the  residuary  clause;  and  so,  that 
it  was  not  restrictive  of  the  residu- 
ary gift;  that  the  void  gifts  fell 
into  and  became  part  of  the  resi- 
due; that  the  two  beneficiaries 
named  in  the  residuary  clause,  who 
had  power  to  take,  each  took  one- 
thirclof  the  residue  thus  increased; 
but  that,  as  the  gift  of  the  other 
third  to  the  asylum  failed,  that 
third  was  undisposed  of  by  the 
will  and  passed  to  the  heirs  and 
next  of  kin  of  the  testator.      Id. 

9.  The  will  gave  legacies  to  certain 
charitable  institutions  upon  con- 
dition that  each  should  p^  annui- 
ties of  specified  amounts,  equal  to 
the  accruing  interest,  to  certain 
persons  for  their  lives;  these  lega- 
cies were  directed  to  be  paid  in 
certain  securities  specified  by  the 
testator,  and  it  was  provided  that, 
in  case  the  securities  should  fail  to 
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realize  the  amount  of  the  several 
annuities,  then  that  the  payment 
of  any  deficiencies  should  fall 
upon  the  residuary  legatees.  It 
was  claimed  that  these  bequests 
were  invalid,  because  none  of  the 
corporations  named  could  take 
without  applying  their  property 
to  uses  not  authorized  by  their 
charters.  Held,  untenable;  that 
the  gifts  to  the  institutions  were 
in  effect  only  of  the  principal 
sums  named,  the  interest  and  in- 
come being  beqeathed  to  the  an- 
nuitants; and  that  the  corporations 
were  not  required  to  appropriate 
their  own  property  to  unauthor- 
ized purposes,  but  simply  to  pay 
over  the  income,  which  was  not 
theirs,  to  the  true  owners.         Id. 

10.  The  will  gave  a  legacy  of 
"$10,000  in  100  shares,  par  value 
$100  a  share,  of  the  capital  stock 
of  some  good  railroad  or  coal  com- 
pany, guaranteed  "  to  be  selected 
from  the  testator's  securities. 
The  testator  then  added,  "among 
my  papers  will  be  folmd  a  mem- 
orandum of  the  various  securities 
I  have  selected  for  the  payment 
of  the  several  legacies."  Such  a 
paper  was  found  with  the  will;  it 
set  apart,  among  other  things,  to 
the  beneficiary  named,  **  $10,000 
or  100  shares"  of  certain  railroad 
stock  named.  Held,  that  the  paper 
was  of  a  testamentary  nature  and 
could  not  be  taken  as  a  part  of 
the  will  to  affect  or  modify  its 
terms;  and  so,  that  the  legacy  was 
general,  not  specific.  Id. 

11.  When,  by  the  terms  of  a  testa- 
mentary gift  in  trust  of  prop- 
erty, its  ownership  must  be  neces- 
sarily uncertain  for  a  period  of 
time  not  measured  by  lives,  the 
statute  against  perpetuities  inter- 
venes and  condemns  it.  People  v. 
Simonson.  299 

12.  As  to  whether  a  gift  may  be  sus- 
tained where  the  delay  is  merely 
incidental  and  caused  by  the 
formalities  and  details  of  incorpo- 
ration of  the  body  to  take,  and  its 
creation  is  possible  and.  certain  to 
be  effected  under  a  general  law  in 
accordance  with  the  testator's  di- 
rections, qiuere.  Id. 

13.  It  seemft  that  the  non-existence 
of  a  corporate  body,  at  the  time  of 


a  testator's  death,  of  an  institu- 
lion  intended  by  him  as  an  object- 
of  his  bounty,  will  not  alone  de- 
feat a  testainentary  gift,  and  an 
executory  bequest  to  the  use  of  an 
institution  directed  to  be  incorpo- 
rated within  the  period  allowed 
for  the  vesting  of  future  estates, 
may  be  upheld  as  valid.  Id, 

14.  Where,  however,  no  such  limit 
is  fixed  to  the  time  of  incorpora- 
tion, but  it  is  left  dependent  upon 
tbe  will  of  the  legislature,  the  gift 
is  void.  Id, 

15.  W.,  by  his  will,  gave  his  resid- 
uary estate  to  his  executors,  in 
trust,  to  create  and  endow  a  benev- 
olent institution,  and  he  directed 
them,  upon  his  decease,  to  apply 
to  the  legislature  for  an  act  incor- 
porating it.  The  will  defined  the 
purposes  and  object  for  which 
said  institution  should  be  created 
and  intrusted  with  the  property 
which  the  executors  were  directed 
to  convey  to  it  upon  its  incorpora- 
tion ;  the  executors  were  appointed 
its  "  sole  and  permanent  trustees," 
and  it  was  provided  that  * '  they  be 
inserted  in  any  act  of  incorporation 
of  such  trustees,"  and  that  they 
should  fill  vacancies  occurring  in 
their  body  "so  long  as  such  in- 
stitute shall  exist  as  a  corporate 
body,  or  otherwise.'"  By  a  codicil 
W.  directed  ' '  that  the  devise  and 
bequest  *  *  *  with  regard  to 
the  founding"  of  such  institute 
"be  changed  and  the  provisions 
thus  made  therefor  be  applied  to 
the.foundin^  of  a  musical  institu- 
tion;" he  directed  "that  appro- 
priate legislation  and  means  be 
adopted  to  perfect  the  incorpora- 
tion and  general  plan  of  the  insti- 
tution as  near  or  similar  to  the 
plan  or  method  given  "  in  the  will 
with  regard  to  the  formation  of  the 
benevolent  institute.  In  an  action 
instituted  by  the  attorney- general, 
among  other  things,  to  establish 
a  testamentary  trust  for  public 
charitable  purposes  under  said 
will,  }uld,  that  the  only  effect  of 
the  codicil  was  to  change  the  name 
of  the  beneficiary  mentioned  in 
the  residuary  clause  of  the  will 
and  to  apply  to  it  the  same  pro- 
visions as  to  incorporation,  and 
plan  of  corporate  management; 
and  that  the  provisions  of  the  will 
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and  codicil  were  void,  as  they  con- 
travened the  statutes,  limiting  the 
power  of  alienation.  Id. 

16.  It  was  claimed  that  the  institution 
provided  for  by  the  codicil  could 
be  incorporated  under  the  general 
act  of  1875  (Chap.  176,  Laws  of 
1875),  passed  before  the  codicil 
was  executed;  this  requires  that 
the  corporation  to  be  created  must 
have  not  less  than  seven  trustees. 
The  will  appointed  three  execu- 
tors; the  number  was  increased  by 
the  codicil  to  four.  Held,  that  the 
restrictions  of  said  act  make  it 
inappropriate  to  the  testator's  de- 
sign; that  even  in  case  siiid  act 
might  be  modified  by  the  legisla- 
ture so  as  to  permit  of  the  incor- 
poration desired  by  the  testator,  a 
delay  would  ensue  dependent  upon 
the  will  of  the  legislature,  not 
upon  lives,  and  so  the  objection 
was  not  obviated.  Id. 

11.  Upon  trial  of  the  issues  of  fact 
before  a  jury,  where  probate  of  a 
will  was  contested  upon  the  ground 
of  undue  influence,  the  evidence 
was  to  this  effect:  the  testator  was 
seventy-nine  years  old  when  he 
made  the  will;  he  was  then  seri- 
ously ill  and  in  expectation  of 
death;  his  mental  and  physical 
powers,  which  had  been  remark- 
ably strong  and  vigorous,  had  be- 
gun to  weaken.  ;Sfore  his  illness 
he  had  declared  it  to  be  his  inten- 
tion not  to  make  a  will,  so  that 
his  children  should  share  equally, 
and  his  acts  and  declarations 
showed  that  all  of  his  children 
were  equally  dear  to  him.  Two 
of  his  sons,  who  received  the 
greater  part  of  the  estate,  were 
with  him  during  his  illness, 
and  procured  the  attorney  who 
drew  the  will.  L.,  another  son, 
was  in  another  state,  attempt- 
ing to  obtain  a  divorce  from  his 
wife,  who  was  contesting  the  mat- 
ter. The  feelings  of  the  father 
were  stroncly  enlisted  in  favor  of 
L.  and  against  the  wife.  L.  wrote 
a  letter  to  a  sister,  with  a  request 
that  she  sliould  show  it  to  his 
father,  containing  statements  to 
the  effect  that  another  sister,  the 
-contestant,  who  was  practically 
disinheritwi  by  the  will,  was  ad- 
vising and  assisting  the  wife  in 
her  defense,  and  the  letter  bitterly 


reflected  upon  the  sister's  conduct. 
The  letter  was  shown  to  testator, 
and  the  supposed  action  of  the 
sister  in  taking  part  against  her 
brother  caused  ill  feeling  on  the 
part  of  the  testator  toward  her. 
It  appeared  that  the  statements  in 
the  letter  were  untrue,  and  that 
the  writer  intentionally  misrepre- 
sented his  sister's  conduct.  The 
court  instructed  the  jury  that  if 
L.  wrote  the  letter  with  the  design 
that  it  should  reach  his  father  and 
influence  him  in  the  disposition  of 
his  property,  and  said  letter  did  in 
fact  influence  him  to  disinherit  the 
daughter,  a  case  of  undue  influence 
and  fraud  was  made  out;  but  if 
such  statements  were  not  false  and 
were  not  designed  to  and  did  not 
influence  the  testator  in  the  dis- 
position of  his  property,  then  the 
letter  was  harmless,  lleld,  no  er- 
ror.   In  re  Budlong.  423 

18.  The  court  charged  the  jurj'-that, 
though  the  testator's  will  might 
have  been  grossly  unjust,  that  fact 
was  of  no  consequence  if  it  was 
satisfactory  to  the  testator  and  was 
made  in  accordance  with  his  pre- 
conceived design  and  intention, 
and  not  through  the  influence  of 
another.  The  court  then  added 
that  if,  under  all  the  circumstances, 
the  jury  found  the  will  to  be  un- 
natural in  its  provisions  and  incon- 
sistent with  the  testator's  duties 
and  obligations  to  the  different 
members  of  his  family,  it  imposed 
upon  the  proponents  the  duty  of 
giving  some  reasonable  explana- 
tion of  its  unnatural  c?iaracter,  or 
at  least  of  showing  it  was  not  the 
result  of  mental  defect,  obliquity 
or  perversion.  This  addition  was 
excepted  to.  Held,  that  the  por- 
tion of  the  charge  excepted  to  was 
to  be  considered  in  connection  with 
what  preceded  it,  and  as  a  whole 
the  charge  was  not  objectionable. 

Id. 

19.  A  codicil  will  not  operate  as  a 
revocation  of  previous  testament- 
ary provisions  beyond  the  clear 
import  of  its  language.  Hedfield 
V.  Redfieli.  466 

20.  An  expressed  intention  to  make 
a  change  in  a  will  in  one  par- 
ticular negatives  by  implication  an 
intention  to  alter  It  in  any  other 
respect.  Id. 
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21.  One  R.,  by  his  will,  devised  to 
his  daughters  M.  and  J.,  and  his 
son  L.,  certain  real  estate  as  joint 
tenants,  and  charged  the  premises 
and  said  devisees  with  the  pay- 
ment of  an  annuity  to  his  wife, 
from  whom  he  was  separated,  in 
case  she  executed  u  proper  release 
of  her  right  of  dower  and  interest 
in  his  real  estate,  etc.  By  a  codi- 
cil the  testator  directed  that  said 
devise  be  changed  by  striking 
out  the  names  of  J.  and  L.  there- 
from CO  that  it  would  be  to 
M.  alone,  but  left  it  **  subject 
to  the  same  {provisions  and  con- 
ditions "  contained  in  the  will,  the 
same  "  to  be  kept  and  performed  " 
by  M.  alone.  An  annuity  was 
given  to  L.  which  M.  was  required 
to  assume  and  pay.  By  a  pro- 
vision in  a  later  codicil,  the  pur- 
pose of  which  the  testator  de- 
clared to  be  to  alt€r  said  pro- 
visions of  the  will  and  first  codi- 
cil, he  devised  said  premises  to  M. 
and  L.  equally  as  tenants  in  com- 
mon, and  released  M.  from  pay- 
ing the  annuity  to  L.  No  re- 
ference was  made  to  the  condi- 
tion imposed  by  tJie  will  and 
former  codicil  as  to  the  annuity  to 
the  wife,  and  no  other  provision 
was  made  for  her.  Upon  the  death 
of  the  testator  his  widow  executed 
the  release  required  as  a  condition 
of  the  annuity  to  her.  In  an  ac- 
tion to  enforce  the  payment  of  said 
annuity,  held,  that  under  the  last 
codicil  the  land  was  devised  to 
M.  and  L.  subject  thereto;  that 
the  fact  no  reference  was  made  in 
said  codicil  to  the  condition  upon 
which  the  premises  were  devised 
in  the  will  and  the  first  codicil, 
did  not  show  an  int«nt  to  devise 
it  free  from  the  charge  of  the  an- 
nuity, or  to  charge  it  upon  the  in- 
terest of  M.  alone;  and  that  when 
L.  accept^*!  the  devise  he  became 
personally  liable  to  a  share  of  the 
burden,  and  his  interest  in  the 
land  became  charged  therewith 

Id. 

22.  G.,  by  his  will,  gave  one-fourth 
of  his  residuary  estate  to  the  com- 
munity of  H.,  a  municipality  in 
the  Grand  Duchy  of  Baden,  astat« 
of  the  Grerman  Empire.  Upon  the 
accounting  of  his  executor,  the 
legal  capacity  of  said  municipality 
to  take  its  distributive  share  of 
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the  personal  estate  was  questioned. 
It  was  proved  by  the  German, 
vice-consul,  who  had  filled  a  judi- 
cial position  and  was  acquainted 
with  the  laws  of  the  different 
states  of  the  empire,  that  the 
Grand  Duchy  of  Baden  had  an 
unwritten  law  which  gave  to 
*•  communities,"  by  which  term 
cities  or  townships  were  character- 
ized, the  right  to  acquire  and  man- 
age property  and  take  by  bequest. 
A  copy  of  the  laws  and  statutes  of 
the  Grand  Duchy,  printed  by  gov- 
ernmental authority  in  the  oflScial 
printing  office  in  1832,  was  also  in- 
trf)ducwi  in  evidence  and  from  it 
proof  given  that  such  communities* 
have  a  right  to  take  and  hold 
propert}'.  It  was  proved  that 
since  the  publication  of  said  book 
of  statutes,  a  legislature  has  ex- 
isted in  said  Grand  Duchy.  The 
surrogate  held  that  the  evidence 
was  insufficient  to  show  that  the 
law  relied  upon  to  show  corporate 
capacity  was  in  force  at  the  time 
of  the  testator's  death.  Held,  er- 
ror.    In  re  Hues.  537 

53.  The  laws  of  this  state  do  not  pro- 
hibit a  testamentary  bequest  to  a 
foreign  municipality,  and  the  abil- 
ity to  take  depends  upon  the  law 
01  the  legatee's  domicile.  Id. 


WITNESSES. 

In  an  action  of  ejectment,  wherein 
plaintiff  claimed  as  the  only  son 
and  heir  at  law  of  E.,  who  died 
seized  of  the  premises,  the  question 
at  issue  was  as  to  whether  M.,  tlie 
mother  of  plaintiff,  was,  previous 
to  his  birth,  married  to  E.  M. 
was  called  as  a  witness  for  plaintiff 
to  prove  the  marriage,  but  her  tes- 
timony was  excluded  as  incompe- 
tent under  the  Code  of  Civil  Pro- 
cedure (§  829).  Ilfld,  error;  that 
M.  was  not  a  person  from,  through 
or  under  whom  plaintiff  derived 
any  title  or  interest,  nor  was  she 
•*  interested  in  the  event  of  the  ac- 
tion" within  the  meaning  of  the 
Code;  that  a  judgment  in  favor  of 
plaintiff  would  not  be  competent 
evidence,  either  by  way  of  admis- 
sion or  on  the  ground  of  estoppel, 
in  favor  of  M.  m  an  action  brought 
by  her  to  recover  dower  in  the 
premises.  Einenlord  v.  Clum,    552 


